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548.  1.  23.  for  "  (c)"  read  *'  (b)." 

553.  1.  19.  after  "  He,"  insert  "  stated  that  Ramplin,  a  former  occupier  of  the  meadow 
over  which  the  road  ran." 
1.  22.  for  "  he"  read  "  Ramplin." 
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CASES 


ARGUED  AND  DETERMINED  1837. 

IN  THE 

Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

Trinity  Term, 

In  the  Seventh  Year  of  the  Reign  of  William  IV.  (a). 


The  Judges  who  usually  sat  in  Banc  in  this  term  were. 

Lord  Denman  C.  J.        Patteson  J. 
Little  dale  J.  Williams  J. 


Smith  against  Dixon.  Monday, 

May  22d. 

ASSUMPSIT.    The  declaration  stated  that  defend-  Declaration 
ant,  on  &c,  bargained  for  and  bought  of  plaintiff,  fendant  bar- 
and  plaintiff,  at  the  request  of  the  defendant,  then  bought  of  jrfain- 

_  M  tiff,  and  plaintiff 
S°1U  sold  him  a 

quantity,  viz.  not  less  than  5000  nor  more  than  6000  oak  trees,  of  the  height  of  &c,  and 
at  the  price  of  &c,  to  be  well  taken  up  by  plaintiff  at  the  usual  and  proper  time,  and, 

within 

(a)  For  the  beginning  of  cases  of  Trinity  term,  1837,  see  vol.  vi. 
p.  829.  et  seq. 
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1837.      sold  to  defendant,  a  large  quantity,  that  is  to  say,  not  less 
than  5000  nor  more  than  6000  oak  trees,  being  not  less 


Dixon. 


Smith 

against  than  2<|  feet  nor  more  than  3  feet  in  height,  at  the  price 
of  \l.  5s.  for  each  thousand;  the  said  oak  trees  to  be 
ai^timeTfter,"  wel1  taken  UP  bJ  plaintiff,  at  the  usual  and  proper  time 
to  be  delivered  jn  ^Q  „ear  fQY  taking  up  oak  trees,  and  within  a 

by  plaintiff  to  *  &   f  ' 

defendant,  and  reasonable  time  afterwards  to  be  delivered  by  plaintiff 

by  him  paid 

for  on  delivery  to  defendant's  order,  at  Bishop  Brig  in  the  county  of 

as  aforesaid  j  #  -ir  i  , 

and  that,  in      Lincoln,  and  to  be  paid  for  by  defendant  to  plaintiff  on 

consideration       ttt  ,  r  r  •  i  i    •  •  i 

thereof,  and  the  delivery  tnereor  as  aforesaid  :  and,  m  consideration 
prom^d  to"  thereof,  and  that  plaintiff,  at  the  request  of  defendant,, 
take  up  &c,      t^     promised  defendant  to  take  up  the  said  oak  trees 

and  deliver  *  * 

&c,  defendant  as  aforesaid,  and  to  deliver  the  same  to  him,  defendant, 

promised  to 

accept  and  pay  in  the  time  and  at  the  place  aforesaid5  defendant  then 

for  the  trees. 

Averment,       promised  plaintiff  to  accept  the  said  oak  trees  of  and 

that  plaintiff  .     .    I  ,  .  . 

well  and  pro-  from  the  plaintiff,  and  to  pay  plaintiff  for  the  same  on 

Jor^rfendant  the  delivery  thereof  to  defendant  as  aforesaid:  Aver- 

taktZTofthe  meut>  tnat  afterwards,  on  10th  February,  a.d.  1835, 

IheSusutlCand  Plaintiff  wel1  aIld  Properly  took  up  for  defendant  6000 

proper  time,  oak  trees,  being  not  less  than  2 h  feet  nor  more  than 

and  was,  within 

a  reasonable      g  feet  in  height,  of  the  value  of  &c,  which  said  10th  day 

time,  ready  to 

deliver,  and       of  February  then  was  the  usual  and  proper  time  ol  the 

tendered,  the  r        .  .  .  n         .  ,  ,     ,  .  . 

said  trees*  but  year  tor  taKing  up  oak  trees  as  aioresaid ;  and,  although 
would  not        plaintiff  was  afterwards,  and  within  a  reasonable  time  in 

accept,  &€i 

Plea,  that  plaintiff  did  not  well  and  properly  take  up  for  or  tender  or  offer  to  deliver 
to  defendant  six  thousand,  oak  trees  of  the  height  &c. ,  in  manner  and  form  &c. 

Held,  1*  That  the  plea  was  not  bad,  as  rendering  the  number  of  trees  material,  because 
the  number  had  been  made  material  by  the  declaration,  the  allegation  of  the  precise  num- 
ber being  the  only  allegation  shewing  that  the  number  taken  up  was  between  5000  and 
6*000.     But,  2.,  that  the  plea  was  bad  for  duplicity. 

Plea,  that,  by  the  usage  "  of  trade,"  and  according  to  the  terms  of  the  contract,  it  was 
plaintiff's  duty  not  to  take  up  or  tender  the  trees  till  defendant  should  give  an  order, 
or  a  reasonable  time  for  his  doing  so  should  have  elapsed ;  and  that  defendant  bad  not 
given  an  order,  nor  had  a  reasonable  time  elapsed,  by  reason  whereof  the  trees,  if  ac. 
cepted,  would  have  been  of  little  or  no  value  to  defendant.     Admitted  to  be  bad. 

Further  plea,  that  the  trees  which  defendant  bargained  for  and  bought  of  plaintiff  were 
trees  then  growing  afc  M.,  and  that  the  trees  taken  up  and  tendered  were  not  the  same 
which  defendant  bargained  for  and  bought,  nor  were  they  trees  which,  at  the  time  of  the 
bargain,  &c,  were  growing  at  M.    Held  bad,  as  amounting  to  the  general  issue. 

that 
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that  behalf,  viz.  on  the  day  and  year  last  aforesaid,  ready  1837. 
and  willing,  and  then  tendered  and  offered,  to  deliver  ~ 

°'  Smith 

the  said  oak  trees  to  defendant  or  to  his  order  at  Bishop  against 

Dixon. 

Brig  aforesaid,  and  then  requested  defendant  to  accept 
the  same,  and  to  pay  him  for  the  same  as  aforesaid ;  yet 
defendant  disregarded  his  promise,  &c. :  Averment,  that 
defendant  did  not  nor  would  accept  or  pay  for  the  trees, 
or  any  or  either  of  them,  but  neglected  and  refused 
&c ;  whereby  the  trees,  being  so  taken  up  as  aforesaid, 
perished  and  became  of  no  value  to  plaintiff. 

Second  plea.  That  plaintiff  did  not  well  and  properly 
take  up  for,  or  tender  or  offer  to  deliver  to,  defendant, 
or  to  his  order,  at  Bishop  Brig  aforesaid,  6000  oak 
trees  being  not  less  than  2  J  feet  nor  more  than  3  feet 
in  height,  in  manner  and  form  &c.  Conclusion  to  the 
country. 

Third  plea.  That  the  oak  trees  in  the  declaration 
mentioned  were  to  be  delivered  by  plaintiff  to  defendant's 
order  at  B.  B.,  in  manner  in  the  declaration  mentioned ; 
and  that  it  was  plaintiff's  duty,  according  to  the  usage 
and  custom  of  trade,  and  according  to  and  in  com- 
pliance with  the  terms  of  the  said  supposed  contract  in 
the  declaration  mentioned,  to  have  abstained  from  taking 
up  or  offering  to  deliver  the  trees,  or  any  of  them, 
until  defendant  should  have  given  plaintiff  an  express 
order  so  to  do,  or  a  reasonable  time  for  bis  giving  such 
order  should  have  elapsed :  Averment,  that,  at  each  of 
the  times  of  plaintiff's  taking  up  and  offering  to  deliver, 
&c,  as  in  the  declaration  mentioned,  defendant  had  not 
given  plaintiff  any  order  &c,  nor  had  a  reasonable 
time  &c.  elapsed  ;  and,  by  means  of  the  premises,  the 
trees,  if  defendant  had  taken  or  accepted  them,  would 
have  been  of  little  or  no  value  to  defendant,  and 
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of  far  less  value  than  if  they  had  been  taken  up  and 
delivered  by  his  express  order,  which  order  he  would 
have  given  in  such  reasonable  time,  but  for  the  pre- 
mises. Verification. 

Fourth  plea.  That  the  said  oak  trees  which  defend- 
ant bargained  for  and  bought  of  plaintiff,  as  in  the  de- 
claration mentioned,  were  oak  trees  then  being  and 
growing  in  a  certain  nursery  ground  of  plaintiff  ar, 
Market  Raisin,  in  the  county  of  Lincoln :  and  that  the 
said  oak  trees,  which  plaintiff  so  took  up  for  and  offered 
to  deliver  to  defendant,  as  in  the  declaration  mentioned, 
were  not,  nor  was  any  of  them,  &c,  the  same  trees  which 
defendant  had  bargained  for  and  bought  of  plaintiff,  as 
in  the  declaration  and  in  this  plea  mentioned ;  nor  were 
the  said  oak  trees,  which  plaintiff  so  took  up,  &c,  or  any 
of  them,  &c,  trees  or  a  tree  which,  at  the  time  of  the 
said  bargain  and  sale,  were  or  was  being  or  growing 
in  the  said  nursery  ground  of  plaintiff  at  M.  JR.  aforesaid. 
Verification. 

Demurrers.  To  the  second  plea,  assigning  for  causes 
that  the  plea  is  multifarious;  that,  in  denying  that 
plaintiff  well  and  properly  took  up  the  trees,  it  con- 
tains a  negative  pregnant;  and  that  the  traverse  is  too 
large,  in  making  the  exact  number  and  height  of  the 
trees  mentioned  in  the  declaration  material.  Joinder. 

To  the  third  plea,  assigning  for  causes,  among  others, 
that  the  plea  does  not  confess  and  avoid,  or  deny,  the 
cause  of  action  ;  that  it  does  not  state  any  matter  of 
discharge,  nor  shew  the  contract  to  be  void  or  voidable ; 
that  it  sets  up  a  different  contract  from  that  declared 
upon,  but  does  not  traverse  the  latter  ;  that  it  is  argu- 
mentative and  multifarious ;  and  that  it  amounts  to  the 


general  issue.  Joinder. 
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To  the  fourth  plea,  assigning,  among  others,  the  same 
causes  as  those  last  stated.  Joinder. 

The  demurrers  were  argued  in  last  Easier  term  {a). 

Archbold,  for  the  plaintiff.  The  second  plea  is  bad, 
in  the  first  place,  because  it  denies  both  that  the  plaintiff 
took  up  the  trees,  and  that  he  tendered  them.  It  is 
said,  in  Doctrina  Placitandi,  p.  136.,  tit.  Double  Pleas,  ]., 
that  if  defendant  plead  no  such  arbitrement  made  or  de- 
livered to  him,  that  is  double  matter ;  and  the  book 
refers  to  Yearb.  Pasch.  10  Ed.  4.  f.  6  b.  pi.  14.,  Mich. 
5  H.  7.  f.  7  a.  pi.  14.,  Trin.  15  H.  7.  f.  10  b.  pi.  18., 
Dyer  242.  a.(Z>).  And  the  like  law  is  laid  down  in  cases 
which  are  put  of  detinue  and  debt  on  bond.  Here  it 
would  be  an  answer  to  the  action,  either  that  the  plain- 
tiff did  not  well  or  properly  take  up  the  trees,  or  that 
he  did  not  offer  to  deliver  them.  Secondly,  the  con- 
tract declared  upon  is,  to  take  up  and  deliver  not  less 
than  5000  nor  more  than  6000  trees :  the  plea  alleges 
that  the  defendant  did  not  take  up  or  offer  to  deliver 
6000.  But  the  plaintiff  would  be  entitled  to  recover  if  he 
had  taken  up  or  offered  to  deliver  5999.  {Patteson  J. 
You  have  made  the  number  material  by  your  averment 
that  yon  took  up  "  6000  oak  trees,"  and  offered  to  de- 
liver "  the  said  oak  trees."  If  the  declaration  does  not 
make  it  material,  the  plea  does  not]  It  was  necessary 
for  the  plaintiff  to  specify  some  number,  though  any  be- 
tween 5000  and  6000  would  have  sufficed.  His  claim 
of  damage  (subject  to  inquiry  before  a  jury)  is  founded 

(a)  Ajml'ISth,  before  Lord  Denman  C.  J.,  LiUledale,  Patteson,  and 
Coleridge  J s. ;  and  April  28th,  before  Lord  Denman  C.  J.,  Patteson 
and  Coleridge  Js. 

(b)  Anonymous  Case,  2  Dyer,  242  a.  pi.  (51.). 
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upon  the  number.  The  defect  in  this  plea  is  like  that 
which  was  held  fatal  in  Newhall  v.  Barnard  (a),  where 
a  part  of  the  alleged  cause  of  action  was  held  to  be  un- 
answered. Further,  the  allegation  that  the  plaintiff  did 
not  well  and  properly  take  up  the  trees,  is  too  vague ; 
Hume  v.  Liversidge  {b).  And  the  averment  that  the 
defendant  did  not  deliver  6000  trees  is  a  negative  preg- 
nant with  the  affirmative  that  he  delivered  a  smaller 
number,  which  may  have  exceeded  5000.  The  third 
plea  alleges  a  custom  of  trade,  but  does  not  specify  any 
trade.  Nor  can  such  a  custom  be  imported  to  control 
or  add  to  the  contract ;  Greaves  v.  Ashlin  (c). 

Wigfrtma?i,  contra,  was  then  called  upon  by  the 
Court  (d).  The  third  plea  cannot  be  sustained;  the 
second  and  fourth  are  good.  As  to  the  second.  If  there 
is  any  error  in  making  the  number  6000  material,  the 
fault  arises  from  the  declaration.  It  is  material  to  the 
action  that  the  number  should  have  been  between  5000 
and  6000;  the  plaintiff  might  have  stated  that  he  took 
up  and  tendered  a  number  not  less  than  5000  nor 
greater  than  6000,  videlicet  &c.  But  the  declaration 
neither  limits  the  number  by  the  averment  of  neither 
more  nor  less,  nor  does  it  even  state  the  specified  num- 
ber under  a  videlicet,  supposing  that  that  would  have 
dispensed  with  proof  of  the  precise  number  as  alleged. 
But  the  rule  laid  down  in  note  (1)  to  Dakin's  Case  (e) 
is  that,  "  where  any  thing  which  is  not  material  is  laid 

(a)  Yelv.  225.    S.  C.  1  Bulst.  116. 

(&)  3  Tyr.  257.    S.  C.  1  Cro.  §  M.  332.  (c)  3  Camp.  426. 

((i)  The  Court  inquired  whether  Wightman  would  support  his  pleas, 
or  arn^end ;  and,  to  give  time  for  consideration,  they  allowed  the  case  to 
stand  over  from  April  25th  to  April  28th. 

(e)  2  Wms.  Saund.  291  c. 

under 
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under  a  videlicet,  the  party  is  not  concluded  by  it;  but  1837. 
he  is,  where  there  is  no  videlicet;"  and  Symmons  v.  *~ 

'  '  ^  Smith 

Knox  (a)  is  cited.    Amfield  v.  Bate  (b)  and  Crispin  v.  against. 

••  '  '  Dixon. 

Williamson  (c)  also  explain  the  doctrine  on  this  subject. 
Here,  in  the  absence  of  any  averment  that  the  number 
was  between  the  prescribed  limits,  the  particular  num- 
ber stated  was  material  in  the  declaration.  And,  if  the 
plea  had  merely  said  that  the  plaintiff  did  not  take  up 
or  offer  to  deliver  the  said  trees,  that,  by  reference  to 
the  declaration,  would  have  been  equivalent  to  mention- 
ing 6000.  In  Newhall  v.  Barnard  (d)  the  declaration 
was  for  stopping  three  lights:  the  defendant  justified 
stopping  two  by  the  custom  of  London,  and  the  stopping 
of  the  third,  in  part,  by  the  same  custom,  and  con- 
cluded, absque  hoc,  that  he  was  guilty  aliter  vel  alio 
modo:  and  it  was  held,  on  demurrer,  that  the  justifi- 
cation in  part  as  to  one  light  was  uncertain,  and  that  the 
declaration  was  not  answered  as  to  the  third  light,  "  for 
the  plaintiff  had  supposed  totum  lumen  et  aer  to  be  stop- 
ped in  three  several  lights,  and  the  defendant  does  not 
answer  the  stopping  of  the  third  light  but  in  part,  and 
so  for  the  others  he  confesses  himself  guilty,  and  his 
traverse  is  idle ;  for  if  he  does  not  justify  the  whole,  he 
is  guilty  in  the  whole."  This  case  (which  is  com- 
mented upon  in  Osborne  v.  Rogers  (e)  )  is  an  authority  in 
favour  of  the  present  plea.  Then  as  to  the  objection 
that  the  plea  traverses  both  the  taking  up  and  the 
offering  to  deliver.  [Lord  De?iman  C.  J.  It  seems  rea- 
sonable to  understand  "  take  up  and  deliver  "  as  sig- 
nifying merely  that  the  party  would  deliver.]     Webb  v. 

(a)  3  T.  R.  68.  (6)  3  M.  $  S.  173. 

(c)  8  Taunt.  107.  (d)  Yelv.  225.    S.  C.  1  Bulst.  116. 

(e)  1  Saund.  268. 

B  4  Wcatherby 
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Weatherby  (a)  is,  in  principle,  not  distinguishable.  There? 
the  defendant,  in  assumpsit,  pleaded  payment  of  a  sum 
in  full  satisfaction  and  discharge,  and  acceptance  of 
such  sum  in  full  satisfaction  &c. ;  and  a  replication  de- 
nying that  the  sum  was  paid  in  full  satisfaction  &c,  or 
accepted  in  full  satisfaction  &c,  was  held  good  on 
demurrer.  Issue  must  be  joined  on  a  single  point,  but 
need  not  be  on  a  single  matter  of  fact.  The  trees 
must  have  been  taken  up,  to  be  delivered.  The  fourth 
plea  is,  in  substance,  that  the  trees  taken  up  and  ten- 
dered were  not  those  bought.  It  is  said  that  this 
amounts  to  the  general  issue.  But  to  this  action,  which 
is  on  a  special  contract,  such  a  defence  could  not  be 
made  under  non  assumpsit,  since  the  new  rules. 
[Lord  Denman  C.  J.  The  contract  alleged  in  the  de- 
claration is  not  for  specific  trees,  but  for  trees  of  a 
certain  description.  You  say  that  the  trees  offered 
were  not  those  you  bargained  for,  when,  in  fact,  you 
did  not  bargain  for  any.  Coleridge  J.  You  assume  that 
certain  trees  were  bargained  for.  Patteson  J.  You  add 
a  term  to  the  contract,  and  then  deny  that  it  was  ful- 
filled. If  you  had  denied  the  contract  declared  upon,  and 
the  contract  proved  had  been  such  as  you  have  pleaded, 
the  plaintiff  must  have  applied  to  amend.]  If  the 
opinion  of  the  Court  is  against  the  defendant  on  this 
point,  it  will  be  sufficient  to  rely  on  the  second  plea. 

Archbold  in  reply.  The  observation,  that  alleging  an 
omission  to  take  up  and  deliver  is  in  effect  the  same  as 
alleging  an  omission  to  deliver,  is  inconsistent  with  the 
law  laid  down  in  Doctrina  Placitandi,  p.  136,  that  a 
plea, of  "  no  such  award  made  or  delivered"  is  double. 

(a)  1  New  Ca.  502. 

Both 
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Both  the  well  taking  up  and  the  delivery  were  neces-  1837. 
sary  to  the  maintenance  of  the  action ;  one  or  the  other 

^  Smith 

should  have  been  traversed,  not  both.    The  rules  as  to  against 

Dixon. 

putting  facts  in  issue  are  different  with  respect  to  a  de- 
claration and  to  a  plea.  If  a  declaration  contains  se- 
veral facts,  they  cannot  all  be  traversed,  unless  by  the  • 
general  issue  ;  facts  stated  in  a  plea  may  all  be  put  in 
*ssue,  if  they  form  one  defence.  In  Webb  v.  Weatherby  (a) 
the  facts  pleaded  formed  but  one  defence.  As  to  the 
averment  that  the  plaintiff  took  up  and  offered  to  deliver 
6000  trees;  this  is  not  one  of  the  class  of  cases  in  which 
a  videlicet  is  necessary,  according  to  Serjt.  Williams  in 
note  (1)  on  Dakin's  Case  (b),  to  prevent  the  party  plead- 
ing from  being  concluded.  The  number  alleged  is  no 
part  of  the  description  of  the  contract :  the  plaintiff  is 
merely  stating  that,  in  endeavouring  to  fulfil  his  con- 
tract, he  took  up  and  tendered  so  many  trees ;  the  sub- 
stance of  his  averment  is,  that  he  offered  performance 
so  far  as  he  was  bound  in  law.  The  defendant  should 
have  pleaded  that  the  plaintiff  did  not  tender  or  offer 
the  trees  in  the  declaration  mentioned  in  manner  and 
form  &c.  On  issue  joined  upon  that  plea,  the  plaintiff 
must  have  proved  a  tender  of  trees  from  5000  to  6000. 

Cur.  adv.  vult  (c). 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  substance  of  the  plead- 
ings, his  Lordship  proceeded  :  — - 

The  principal  grounds  of  demurrer  are,  first,  that 

(a)  1  New  Ca.  502.  (6)  2  Wms.  Saund.  291  c. 

(c)  LUthdale  J.  was  present  at  the  first  day's  argument  only;  but 
Lord  Denman  C.  J.  said  that  the  Court  would  confer  with  him  before 
giving  judgment. 

the 
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the  defendant  has  made  the  number  material  by  his 
plea,  which  he  had  no  right  to  do :  secondly,  that  the 
plea  is  double,  because  it  traverses,  not  only  the  well 
and  properly  taking  up,  but  the  subsequent  offer  to 
deliver. 

On  the  first  ground,  we  are  of  opinion  that  the  plea 
is  good.  The  plaintiff  has  himself  made  the  number 
material,  by  not  averring  that  the  number  was  within 
the  limits  prescribed  by  the  contract.  If  that  averment 
had  been  inserted  in  the  declaration,  the  number  would 
have  been  immaterial,  and  the  question  would  have 
turned  on  the  want  of  a  videlicet.  But,  as  the  declar- 
ation stands,  it  is  only  by  taking  the  number  stated  as 
material  that  the  declaration  itself  can  be  supported ; 
for  so  only  is  there  any  averment  of  performance  of  the 
condition  precedent  to  take  up  a  number  of  trees  within 
the  prescribed  limits. 

On  the  other  ground,  we  are  of  opinion  that  the  plea 
is  bad.  The  well  and  properly  taking  up  of  the  trees 
depends  on  the  time  and  manner  in  which  it  was  done, 
and  is  not  necessarily  coupled  with  any  subsequent  offer 
to  deliver.  If  the  plaintiff  fails  to  prove  the  well  and 
properly  taking  up,  the  defendant  would  be  entitled  to 
a  verdict,  though  there  had  been  an  offer  to  deliver. 
On  the  other  hand,  if  he  fails  to  prove  the  offer  to 
deliver,  the  same  consequence  would  follow,  though  he 
should  establish  that  the  trees  were  well  and  properly 
taken  up.  Formerly,  the  plea  of  non  assumpsit  would 
have  put  in  issue  both  facts ;  but  now  all  facts  intended 
to  be  denied  must  be  specially  traversed,  yet  not  two 
by  one  traverse  as  it  is  here. 

Judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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Bland  against  Warren.  Wednesday, 

°  May  24th. 

zjECHBOLD  had  obtained  a  rule  in  Hilary  term  If  the  marshal 

uJL  m     >  enters  a  cause 

last,  calling  upon  the  plaintiff  to  shew  cause  why  as  undefended, 

•  t         i  •  iii  ^or  tne  ^ay on 

rhe  trial  had,  and  the  verdict,  in  this  cause,  should  not  which  un- 

be  set  aside  for  irregularity,  and  a  new  trial  be  had.  are^ken^in869 

By  the  affidavits  in  support  of  the  rule,  it  appeared  that  ^Srt  if* 

the  action  was  on  a  note  of  hand,  and  that  the  attorney  *}e„mef?  to 

^  defend  it,  must 

was  instructed  to  defend  it:  that  issues  were  joined  on  instruct  counsel 

to  appear  on 

three  pleas;  —  1.  payment  of  part;  2.  that  the  plaintiff  that  day,  and 

state  that  it  is 

and  the  defendant's  other  creditors  had  entered  into  a  defended,  or,  at 

,    ,        ,  .         •     r       i     f  i  any  rate,  must 

composition,  and  that  the  note  was  given  in  traud  or  the  give  tne  plain- 
other  creditors;  3.  non  assumpsit : —that  notice  of  trial  Effect'0 

was  given  for  the  second  sittings  in  Hilary  term,  and  ^/jf^g  of 

continued  to  the  third  sittings:  that  the  plaintiff's  at-  plaintiff  try 

°  the  cause  as 

torney  had  asked  the  defendant's  attorney  to  continue  undefended, 

and  obtain  a 

his  notice  of  trial  till  the  sittings  after  term,  which  had  verdict,  the  de- 
been  refused,  as  the  bail  were  desirous  of  going  to  trial :  upon  affidavhT 
that  the  defendant's  attorney  was  prepared  to  attend  the  be™llowedt» 
trial,  but  the  sittings  paper  stated  that  none  but  un-  ^idtonfyoif 
defended  causes  would  be  tried  on  the  5th  of  May  (the  Payment  of 

^  x  costs. 

day  of  the  third  sittings)  :  and  that  the  defendant's 
attorney  had  no  idea  that  the  cause  would  be  called  on, 
since  (as  he  stated)  the  plaintiff 's  attorney  knew  that  it 
was  defended.  That  on  the  6th  of  May,  on  his  serving 
the  plaintiff's  attorney  with  notice  to  prove  the  con- 
sideration for  the  note,  the  latter  said  that  he  had  tried 
the  cause  and  got  a  verdict.  That  the  defendant's  at- 
torney received  no  notice  that  the  cause  would  be  taken 
as  undefended,  and  was  ignorant  of  the  intention  to  try; 

that 
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that  the  Marshal's  office  had  been  searched,  and  that 
the  cause  was  set  down  for  trial  in  the  list  of  unde- 
fended causes  for  the  5th  of  May,  out  of  its  regular 
turn  in  the  printed  list  (a),  and  was  tried  without  the 
knowledge  of  the  defendant's  attorney.  The  attorney 
deposed  to  merits. 

In  answer,  the  plaintiff's  attorney  stated  that,  after 
notice  of  continuance  had  been  given  by  him,  on  the 
17th  of  April,  for  the  third  sittings,  he  (in  consequence 
of  the  defendant's  attorney  refusing  to  consent  to  have 
the  cause  set  down  for  the  sittings  after  term  instead 
of  the  third  sittings  in  term)  set  down  this  cause  for 
trial  in  the  regular  way,  and  not  out  of  turn ;  that,  on 
the  5th  of  May,  no  counsel  appeared  for  the  defendant; 
and  that  the  plaintiff's  counsel  stated  to  the  Judge  who 
tried  the  cause  that  no  notice  to  try  it  as  undefended 
had  been  given,  when  his  Lordship,  after  consulting  the 
associate,  stated  that,  it  being  an  undefended  sitting,  de- 
fendant ought  to  have  instructed  counsel  to  appear,  and 
thereupon  the  cause  was  proceeded  in  ;  that  the  plain- 
tiff's attorney  had  witnesses  in  attendance  to  support 
the  plaintiff's  issues :  that,  by  the  practice  of  the  Court, 
he  was  not  bound  to  give  notice  of  trying  the  cause  as 
undefended,  and  that  all  causes  are  taken  as  undefended 
at  the  third  sittings  in  term,  unless  counsel  appears  for 
the  defendant,  and  produces  an  affidavit  of  merits;  that 
the  defendant's  attorney  must  have  known  this  from  a 
note  appended  to  the  sittings  paper  of  Easter  term ;  viz. 
"  None  but  undefended  causes  will  be  taken  on  the  5th 
of  May that  the  plaintiff's  attorney  gave  no  notice 
to  the  Marshal  to  call  on  the  cause  as  undefended; 

(a)'  It  was  stated  that  the  list  of  undefended  causes  for  the  third  sitting 
was  not  printed.    The  cause  was  in  Middlesex. 

that 
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that  it  was  called  on  in  turn  as  a  cause  set  down  for  the 
third  sittings ;  that  the  plaintiff's  attorney  did  not  know 
that  it  would  be  defended ;  and  that  he  now  believed 
there  was  no  defence  on  the  merits. 

Humfrey  now  shewed  cause,  and  contended  that  the 
rule  could  be  made  absolute  only  on  payment  of  costs ; 
that  the  practice  formerly  was,  merely  for  counsel  to 
appear  and  state  that  the  cause  was  defended ;  but  that 
now  there  must  be  an  affidavit  of  merits  at  the  same  time. 

Arclibold,  contra,  contended  that,  where  a  cause  is 
placed  in  the  undefended  list  before  its  regular  turn  ac- 
cording to  the  full  printed  list,  the  plaintiff  must  give  the 
defendant  two  days'  notice  of  his  intention  to  have  it 
taken  as  undefended ;  that  the  fact  of  the  cause  having 
been  taken  out  of  turn  appeared  impliedly  even  from 
the  affidavits  against  the  rule,  in  which  it  was  stated  that 
the  cause  was  not  set  down  for  trial  until  the  17th  of 
April;  that  it  would  be  absurd  to  require  every  defend- 
ant in  the  whole  list  to  instruct  counsel  to  appear  on 
the  day  of  the  undefended  causes ;  and  that  the  nature 
of  the  pleas  shewed  an  intention  to  defend. 

Lord  Denman  C.  J.  The  Marshal  makes  out  a  list 
of  undefended  causes  for  the  last  sitting,  consisting  of 
all  those  in  which  he  has  not  had  notice  from  the 
plaintiff  that  they  are  defended.  He  brings  down  the 
records  in  all  those  cases.  If  the  defendant  means  to 
defend,  he  must  appear  by  counsel  and  say  so;  and  in 
London^  but  not  in  Middlesex,  there  must  be  an  affidavit 
of  merits.  The  two  days'  notice  required  from  the 
plaintiff,  to  which  Mr.  Archbold  Refers,  is  only  when  the 
cause  is  taken  out  of  its  order  on  any  other  day  of  the 

sittings, 


1837. 
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1837.  sittings,  when  there  is  a  particular  list  for  that  day,  in 
which  such  cause  is  not  included.    Here  the  defendant 

Bland 

against  neither  instructed  counsel  to  state  that  the  cause  was 
defended,  nor  even  gave  notice  to  the  plaintiff  to  that  effect. 
The  pleas  do  not  necessarily  show  any  such  intention. 
Therefore,  if  the  defendant  wishes  for  a  new  trial  on 
affidavit  of  merits,  it  must  be  on  payment  of  costs. 

Little  dale  and  Patteson  Js.  (a)  concurred. 
Rule  absolute,  on  payment  of  costs  by  the  defendant. 

(a)  Williams  J.  was  sitting  in  the  Bail  Court  for  Coleridge  J.,  who  was 
unwell. 


Thursday \ 
May  25th. 


Doe  on  the  Demise  of  Vernon  and  Another 
against  Roe. 


Declaration  in 
ejectment  was 
served,  and  a 
rule  obtained 
for  judgment 
against  the 
casual  ejector, 
unless  the 
tenant  should 
appear  and 
plead.  The 
tenant  did  not 
appear,  but  a 
Judge's  order 


'HE  declaration  in  this  ejectment  was  served  in  May 
1835,  with  the  usual  notice  to  the  tenant  in  pos- 
session, George  Richards :  and  a  rule  was  obtained  in 
the  ensuing  Trinity  term  for  judgment  against  the 
casual  ejector,  unless  the  tenant  should  appear  and 
plead.  The  tenant  never  appeared.  On  June  15th, 
1835,  a  Judge's  order  was  made,  entitled  "Doe  dem. 
Vernon  v.  Roe,  (Richards,  tenant),"  that  the  attorney  for 

was  obtained 

for  delivery  of  particulars  to  the  defendant  5  and  a  like  order,  by  consent,  that  the  de- 
fendant should  have  ten  days  to  plead  after  delivery  of  particulars.  The  lessor  of  the 
plaintiff  took  no  step  for  a  year ;  he  then  delivered  particulars,  and  after  the  expiration  of 
ten  days  signed  judgment  against  the  casual  ejector. 

Held  that,  after  the  year,  the  lessor  of  the  plaintiff  could  not  proceed  without  giving  a 
term's  notice,  though  the  tenant  had  not  appeared. 

During  the  year,  the  attorneys  for  the  lessor  of  the  plaintiff  had  written  to  the  tenant's 
attorney,  inquiring  what  course  the  tenant  meant  to  take,  and  threatening  immediate  pro- 
ceedings ;  they  had  also,  in  conversation  with  the  tenant's  attorney,  stated  the  proofs  in 
support  of  their  client's  title. 

Held,  that  such  intimations  did  not  dispense  with  the  term's  notice. 

And  that  the  judgment  against  the  casual  ejector  must  be  set  aside,  but  not  with 
costs,  no  consent  rule  having  been  entered  into,  and  there  being,  therefore,  only  a  nominal 
plaintiff. 

the 


in  the  Seventh  Year  of  WILLIAM  IV. 


15 


the  lessor  of  the  plaintiff  should  deliver  to  the  de-  1837. 
fendant's  attorney  a  particular  of  the  premises,  and  that  - 

Doe  dem, 

proceedings  should  be  stayed  in  the  mean  time ;  and  on  Vernon 

.  rr  against 

June  30th  another  order,  entitled  Doe  dem.  Vernon  v.  roe. 
Roe,  was  made  by  consent,  that  the  defendant  should 
have  ten  days  to  plead  after  delivery  of  particulars, 
pleading  issuably,  rejoining  gratis,  and  taking  short  no- 
tice of  trial,  if  necessary,  for  the  next  assizes.  The 
particulars  were  not  delivered  till  February  2d,  1837? 
when  Richards's  attorney  declined  receiving  them,  un- 
less conditionally ;  and  Richards,  on  being  referred  to, 
insisted  on  a  term's  notice  of  proceeding,  more  than 
twelve  months  having  elapsed  since  any  step  was  taken* 
The  plaintiff's  attorney  denied  the  necessity  of  such 
notice,  and,  on  February  15th,  he  signed  judgment 
against  the  casual  ejector.  On  summons  before  Williams 
J.,  the  learned  Judge  ordered  that  the  judgment  should 
be  set  aside  for  irregularity,  with  costs.  Whateley,  t  last 
term,  obtained  a  rule  nisi  for  discharging  this  order. 

It  appeared,  by  the  affidavits  in  opposition  to  the  rule5 
that  Richards  had,  in  October  1834,  signed  an  under- 
taking to  give  up  possession  on  January  1st,  1835:  that 
the  plaintiff's  attorneys,  in  February  1836,  inquired,  in 
a  letter  to  Richards's  attorney  (with  whom  they  were  in 
correspondence  on  other  subjects),  what  Richards  meant 
to  do,  and  received  for  answer  that  no  instructions  had 
been  received  from  Richards  at  present :  that,  in  June 
.1836,  they  again  wrote,  repeating  the  inquiry,  and 
threatening,  unless  possession  were  given,  to  proceed 
summarily  under  the  written  authority  ;  and  that  they 
received  an  answer,  dated  June  28th,  from  Richards's 
attorney,  stating  that  he  did  not  know  Richards's  inten- 
tion, but  would,  if  he  called,  show  him  the  letter  from 

the 
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1837.  the  plaintiff's  attorneys,  and  write  to  them  in  answer. 
  The  affidavits  also  stated  a  conversation,  in  October 

Doe  dem. 

Vernon  1836,  between  one  of  the  plaintiff's  attorneys  and  the 
aftoE.S*  attorney  for  Richards*,  touching  the  claims  of  the  respec- 
tive parties,  in  which  the  plaintiff's  attorney  gave  proofs, 
which  he  conceived  to  be  satisfactory,  that  Richards  had 
no  title.  The  defendant's  attorney,  in  his  affidavit  in 
support  of  the  summons,  stated  that,  in  consequence  of 
the  delay  in  furnishing  the  particulars,  he,  and,  as  he 
believed,  Richards,  had  given  up  all  thought  of  the  ac- 
tion being  proceeded  in. 

John  Rayley  now  shewed  cause.  The  rule  laid  down 
in  1  Tidd's  Practice,  468.  (a)  is  that,  "  If  four  terms 
have  elapsed  since  the  delivery  of  the  declaration,  the 
defendant  shall  have  a  whole  term's  notice  of  the  rule 
to  plead,  before  judgment  can  be  entered  against  him, 
unless  the  cause  have  been  stayed  by  injunction,  or  pri- 
vilege." It  is  added,  "  This  rule  was  established,  for 
the  purpose  of  preventing  any  surprise  on  the  defendant, 
after  the  plaintiff  has  lain  by  four  terms,  without  pro- 
ceeding in  his  action ;  and  therefore  it  does  not  apply, 
where  the  proceedings  have  been  delayed  at  the  de- 
fendant's request."  It  is  contended  on  the  other  side, 
first,  that  the  communications  made  here  by  the  plain- 
tiff's attorneys  to  the  attorney  for  Richards  were  a  suf- 
ficient intimation  that  the  proceedings  were  not  aban- 
doned. But  (supposing  that  what  had  passed  amounted 
to  such  an  intimation)  there  is  no  instance  of  a  depar- 
ture from  the  rule  stated  by  Mr.  Tidd,  except  in  such 
cases  as  he  points  out.     Then  it  is  contended  that 


(«)  9th  edit. 


Richards, 
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Richards,  not  having  appeared,  is  not  in  a  situation  to  183*7. 
contest  the  judgment.  But  the  rule  for  judgment  against  d0e  dem 
the  casual  ejector  unless  the  tenant  should  appear  and  Vernon 

against 

plead,  being  of  Trinity  term  1835,  expired  after  the  Roe. 
lapse  of  four  terms,  for  want  of  the  notice  of  proceed- 
ing :  the  cause,  therefore,  as  to  the  casual  ejector,  is  out 
of  court;  and  that  may  be  insisted  upon,  though  the 
tenant  has  not  appeared.  [Littledale  J.  You  had  no 
right  to  particulars  before  you  had  appeared.]  By  the 
rule,  Hil.  2  Jf.  4.  I.  47.  (a),  a  defendant  may  have  an 
order  for  particulars  before  appearance.  \_Littledale  J. 
That  does  not  apply  to  a  casual  ejector.] 

Whaleley,  contra.  The  correspondence,  and  the  ver- 
bal communication  by  the  plaintiff's  attorney  to  the 
defendant's,  were  a  complete  intimation,  within  the 
year,  that  the  action  would  be  proceeded  in :  Richards 
could  not  suppose  it  abandoned.  A  term's  notice, 
therefore,  was  not  necessary ;  Richards  v.  Harris  (b). 
Besides,  the  application  for  time  to  plead  (if  there  was  a 
party  entitled  so  to  apply)  was  a  delay  of  proceedings 
at  the  defendant's  request,  within  the  rule  laid  down  in 
Tidd.  But,  further,  there  is  no  real  defendant  in  Court 
by  whom  the  order  for  setting  aside  the  judgment  can 
properly  be  sustained,  the  tenant  not  having  appeared. 
\_Littledale  J.  He  could  not  appear  after  you  had  signed 
judgment.]  The  order  is,  at  least,  wrong  as  to  costs; 
for  there  has  been  no  consent  rule,  and  costs  cannot 
be  given  against  a  nominal  plaintiff;  Goodright  dem. 
Ward  v.  Badtitle  (c). 

(a)  3  D.  §  Ad.  380.  (b)  3  East,  1. 

(c)  2  W.  Bl.  763. 
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1837.         Lord  Denman  C.  J.    There  is  nothing  here  to  take 
~      away  the  necessity  of  a  term's  notice.    It  cannot  be 

Doe  dem. 

Vernon     said  that  there  was  an  application  on  the  defendant's 
Roe.       part  to  stay  the  proceedings.    The  case  last  cited,  as  to 
costs,  applies;  and  so  much  of  the  order  as  relates  to 
costs  must  be  set  aside.    As  to  the  rest,  the  rule  must 
be  discharged. 

Littledale  J.  The  judgment  was  irregular.  It  is 
true  that  the  tenant  had  no  right  to  take  out  a  summons 
for  particulars  till  he  had  appeared.  Still,  the  Judge 
having  made  an  order  for  particulars  as  if  there  had 
been  an  appearance  (which  is  very  generally  done  in 
such  cases),  ten  days  were  allowed  for  pleading  after 
the  particulars  should  be  delivered.  It  was  the  fault  of 
the  lessors  of  the  plaintiff  that  they  did  not  deliver  them 
within  the  year.  Not  having  done  so,  they  were  irre- 
gular in  omitting  to  give  a  term's  notice  of  proceeding. 
The  judgment,  therefore,  is  irregular;  but,  as  to  costs, 
the  case  cited  from  Sir  W.  Blachstone  shews  that  the 
order  cannot  be  maintained. 


Patteson  J.  I  am  of  the  same  opinion.  The  plain- 
tiffs have  lain  by  four  terms,  and  there  was  nothing, 
between  the  order  for  particulars  and  the  delivery  of 
them,  amounting  to  a  request  of  delay  (a). 

Rule  absolute  for  discharging  so  much 
of  the  order  as  relates  to  costs. 

(a)  Williams  J.  was  absent.    See  p.  14.  ante. 
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1837. 


Morton  against  Burn  and  Vaux.  m^t& 

ASSUMPSIT.    The  first  count  of  the  declaration  Declaration,  in 
assumpsit, 

stated  that,  whereas,  before  and  at  the  time  of  stated  that  de- 
fendant was 

making  the  promise  &c,  to  wit  12th  April  1834,  the  de-  indebted  to 

plaintiff  in  a 

fendants  were  indebted  to  the  plaintiff  in  728/.  2s.  6d.,  sum  named, 
and  interest  thereon  from  1st  February  1834,  under  virtue  of  a  ^ 
and  by  virtue  of  a  bond,  dated  14th  July  1832,  and  a  fnXmureand11 
certain  indenture  and  deed  of  assignment  thereof,  dated  deed ■  °[ ass,Sn- 

&  '  ment  thereof ; 

19th  October  1833,  and  that,  according  to  the  con-  that,  according 

°  to  the  condition 

dition  of  the  said  bond,  228/.  2s.  6d.,  part  of  the  said  of  the  bond,  a 

certain  part  of 

sum  of  728/.  2s.  6d.,  ought  to  have  been  paid  on  the  that  sum  ought 

ii  •  to  nave  Deen 

1st  February  then  last  past,  and  thereupon,  in  consider-  paidonacer- 

ation  of  the  premises,  and  also  in  consideration  that       f  and^hat, 

plaintiff'  would  accept  and  receive  payment  of  the  said  ation^tbe 

sums  of  money  on  the  days  and  times  after  mentioned,  J^tmp^tiffd 

and,  in  the  meantime,  give  time  to  defendants  for  pay-  would  accept 

'  &  payment  of  the 

ment,  the  defendants  undertook  &c.  that  the  whole  of  whole  on  cer- 
tain future 

the  said  228/.  2s.  6d.,  with  interest  from  1st  February  days,  and  give 

>m  i  r  time  to  the  de- 

1834,  should  be  paid  to  plaintiff  on  or  before  1st  ot  fendantinthe 
June  then  next,  or,  in  default  thereof,  that  defend-  d^fendan^pro- 
ants  would  sign  a  warrant  of  attorney  to  plaintiff  to  ^ gum  then 
enter  up  iudgment  against  them  forthwith  for  the  same  :  due  on  a 

r  *     °  °  ?  named,  or  in 

and  that  defendants  would  pay  to  plaintiff  50/.  quarterly,  default  of  so 

doing  to  give 

on  1st  September,  &c,  in  every  year,  until  the  further  plaintiff  a  war- 
rant of  attorney 

sum   of   500/.  (residue  of  the   said  728/.  2s.  6d.)9  for  that  sum; 

...  M1  fill      and  tliat  he 

with  interest  at  51.  per  cent,  per  annum,  should  be  wouid  pay  the 

remainder 
on  the  days 

named,  and,  in  default  of  so  doing,  would  execute  a  warrant  of  attorney  for  such  remain- 
der, or  so  much  as  might  be  due:  averment,  that  plaintiff  did  forbear;  breach,  that 
defendant  did  not  pay,  nor  execute  a  warrant  of  attorney. 

On  motion  in  arrest  of  judgment,  held,  that  the  declaration  shewed  a  good  consideration. 

C  2  fully 
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1837.      fully  paid  and  satisfied ;  and,  in  default  of  paying  any  of 
the  last-mentioned  instalments,  defendants  would  exe- 

MORTON  ' 

against  cute  a  warrant  of  attorney  to  plaintiff  forthwith  to  enter 
up  judgment  against  them  for  the  whole  500/.  and 
interest,  or  so  much  thereof  as  might  then  remain  due : 
averment  that  plaintiff  did  forbear  and  give  time  to 
defendants  for  the  payment  of  the  said  728/.  2s.  6d.,  and 
interest,  until  and  upon  the  respective  days  and  times 
mentioned  for  payment  thereof  in  the  said  promise  and 
undertaking  of  the  defendants ;  and,  although  defend- 
ants paid  plaintiff  the  said  2281.  2s.  6d.  and  interest 
thereon,  yet  they  did  not  nor  would  pay  plaintiff  50/. 
quarterly,  on  the  days  and  times  above  mentioned  in 
that  behalf,  but  therein  wholly  made  default ;  and  a 
large  sum  of  money  of  the  said  instalments,  viz.  250/., 
for  five  several  sums  of  50/.  respectively  due  on  1st  Sep- 
tember 1835,  &c,  now  is  wholly  due  and  in  arrear,  &c. ; 
and,  although  defendants  made  default  in  payment  of 
the  respective  sums  on  the  days  and  times  aforesaid, 
according  to  the  tenor  and  effect  &c.  of  their  said 
promise  and  undertaking,  yet  defendants  did  not  nor 
would  execute  a  warrant  of  attorney  to  enable  plaintiff 
forthwith  to  enter  up  judgment  against  them  for  so 
much  of  the  500/.  and  interest  as  then  remained  due, 
&c.  There  was  a  second  count  on  an  account  stated, 
and  for  interest. 

Pleas  1.  Non  assumpsit.  2.,  To  the  first  count,  that 
there  was  not  any  good  or  valuable  consideration  for  the 
promises  in  the  first  count  mentioned;  conclusion  to 
the  country.    Issues  on  both  pleas. 

On  the  trial  before  Coleridge  J.,  at  the  Middlesex 
sittings  after  Michaelmas  term  1836,  a  verdict  was  found 

for 
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for  the  plaintiff.  In  Hilary  term  last,  F.  Edwards  ob-  1837. 
tained  a  rule  nisi  for  arresting  the  judgment. 

&        J     &  Morton 

against 
Burn. 

Cressfwell  and  W.  II.  Watson  now  shewed  cause  (a). 
It  is  objected  that  the  action  should  have  been  shaped 
in  debt,  on  the  bond,  not  in  assumpsit ;  and  that  the  de- 
claration shews  no  consideration  for  the  promise.  In 
Com.  Dig.,  Action  upon  the  Case  upon  Assumpsit,  (B.  1.), 
it  is  laid  down,  that  assumpsit  may  be  supported  upon 
"  consideration  of  the  forbearance  of  a  suit  against  an 
heir  upon  a  bond  of  his  ancestor,  if  he  was  bound  and 
had  assets."    Now  there  the  obligee  might  have  sued 
the  heir  on  the  bond.  And,  again,  "  so,  in  consideration 
of  forbearance  by  the  assignee  of  a  bond,  if  he  has  a 
letter  of  attorney  to  sue  and  release;"  for  which  Pitt  v. 
Bridgwater  is  cited  from  Bone's  Abridgment  (b).  In 
Mowse  v.  Edney  (c)  it  was  held  that,  if  A.  be  indebted 
to  B.  by  bill,  and  B.  be  indebted  to  C,  and  B.,  in  satis- 
faction of  his  debt,  assign  AJs  bill  to  C,  and,  before  the 
day  of  payment,  A.  promise  C.  that,  if  he  will  forbear 
payment  for  a  week,  he  will  then  pay  him,  and  C.  do 
forbear  accordingly,  still  there  is  no  consideration  for 
the  promise,  because,  notwithstanding  the  assignment  of 
the  bill,  yet  the  property  of  the  debt  remained  always 
in  the  assignor.  In  that  case  it  does  not  appear  that  the 
week  would  expire  before  the  day  of  payment  arrived  ; 
and,  if  not,  there  would  be  no  advantage  to  the  defendant 
or  detriment  to  the  plaintiff.  Without  some  explanation 
of  this  kind,  the  case  is  inconsistent  with  the  authorities. 

(a)  Before  Lord  Denman  C.  J.,  Littledale  and  Patteson  Js.  Wil- 
liams J.  was  absent.    See  p.  14.  ante. 

(b)  1  Rol.  Abr.  20.  Action  sur  Case,  (V),  pi.  11. 

(c)  1  liol.  Abr.  20.  Action  sur  Case,  (V),  pi.  12.     1  Vin,  Abr.  304. 
Actions  [of  Assumpsit],  (U),  pi.  12. 

C  3  In 
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1837.  In  Potter  v.  Tumor  (a)  the  defendant  had  given  a  bond 
~~  for  30/,  to  J.  i>.,  who  had  given  a  bond  for  50/.  to  the 

Morton  ° 

gainst  plaintiff :  and  J.  B.  assigned  to  the  plaintiff  the  debt  due 
from  the  defendant,  and  gave  the  plaintiff  a  letter  of 
attorney  to  receive  the  money  to  his  own  use,  with  a 
power  to  sue  for  it,  or  release :  the  plaintiff  demanded 
the  30/.  of  the  defendant,  who  promised  him  that,  if  the 
plaintiff  would  forbear  and  give  him  respite  till  Sturbridge 
fair,  he  wrould  then  pay  him :  and,  on  motion  in  arrest 
of  judgment,  it  was  held  that  this  was  not  a  good  con- 
sideration. This  case  is  certainly  against  the  plaintiff : 
but  it  is  contradicted  by  all  the  other  authorities,  as  is 
said  in  note  ( 1 )  to  Forth  v.  Stanton  (b),  where  the  cases 
are  collected ;  Reynolds  v.  Prosser  (c),  Oble  v.  Ditties- 
field  (d)9  Willmot  v.  Prigget  (e),  Russel  v.  Haddock  {g). 
In  the  last  case,  and  in  Reynolds  v.  Prosser  (c),  the  debt 
forborne  was  on  a  judgment,  which,  being  a  higher  secu- 
rity than  a  bond,  seems  more  open  to  the  objection 
against  the  form  of  action.  It  is  sufficient  consideration, 
if  there  be  either  a  benefit  to  the  defendant,  or  a  detri- 
ment to  the  plaintiff.  Here  there  are  both.  The  as- 
signee might  here  sue  in  the  name  of  the  obligee,  and 
this  Court  would  not  allow  the  obligee  to  release  the 
action.  The  contract  sued  on  is  to  pay  the  money  or 
do  a  collateral  act:  no  one  but  the  plaintiff  can  take 
advantage  of  such  a  contract.  Here,  too,  the  declaration 
avers  that  the  defendant  was  actually  indebted  to  the 
■  plaintiff:  after  verdict,  it  may  be  assumed  that  the  de- 
fendant was  a  party  to  the  indenture  of  assignment, 

(a)  Palm.  185.    S.  C.  Winch.  7.'        (ft)  1  Wms.  Saund.  210. 
(c)  Hard.  71.  (d)  1  Ventr.  153. 

»  (e)  1  Rol.  Abr.  29.    Action  sur  Case,  (V),  pi.  60. 
(g)  1  Lev.  188. 

and 
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and  covenanted  to  pay  the  plaintiff:  then  it  comes  to  1837. 
the  simple  case  of  forbearance  by  a  covenantee. 

L  J  Morton 

against 
Burn. 

F.  Edwards,  contra.  A  detriment  to  the  plaintiff  or 
a  benefit  to  the  defendant  is  a  good  consideration :  but 
here  the  agreement  to  forbear  was  not  binding  on  the 
plaintiff;  he  therefore  gave  up  nothing,  and  the  de- 
fendant gained  nothing.  After  the  assignment  the 
plaintiff  might  have  sued  in  equity  in  his  own  name,  or 
at  law  in  the  name  of  the  obligee.  And,  again,  the 
plaintiff's  right  is  not  strengthened  by  the  parol  agree- 
ment: the  defendant  was  not  less  liable  to  these  suits 
before  the  agreement  than  after;  therefore  he  merely 
promised  what  he  was  before  liable  to  do,  which  was 
no  consideration  for  a  promise  on  the  part  of  the  plain- 
tiff; Harris  v.  Watson  (a).  Now,  if  the  plaintiff  was  not 
bound  to  perform  his  part  of  the  agreement,  the  de- 
fendant could  not  be  liable.  [Patteson  J.  That  pro- 
position seems  too  broad.  Suppose  I  say,  if  you  will 
furnish  goods  to  a  third  person  I  will  guarantee  the  pay- 
ment :  there  you  are  not  bound  to  furnish  them  ;  yet,  if 
you  do  furnish  them  in  pursuance  of  the  contract,  you 
may  sue  me  on  my  guarantee.]  Here  the  contract 
could  only  be  supported  by  a  consideration  perfect  and 
definite  at  the  time  of  the  contract,  and  such,  that  the 
party  from  whom  it  moved  was,  at  the  time,  made  in- 
capable of  retracting.  This  is  the  only  principle  upon 
which  the  mutual  promises  can  constitute  a  consider- 
ation ;  and  it  is  confirmed  by  East  London  Water  Works 
Company  v.  Bailey  (b),  Mowse  v.  Edney  (c),  and  Potter 

(a)  Peafce,  JV.  P.  C.  72.     See  Lord  Eilenborougli's  remarks  on  this 
case,  in  Stilk  v.  Meyrick,  6  Esp.  129.   S.  C.  2  Campb.  317. 

(b)  4  Bingi  283.      (c)  1  Rol.  Abr.  20.  Action  sur  Case,  (V),  pi.  12. 

C  4«  v.  Tumor. 
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1837.  v.  Tumor  (a).  Tenner  v.  Meares  (b)  may  be  considered 
—       an  authority  the  other  way;  but  that  case  cannot  be 

Morton  ' 

agams*       relied  upon  after  Lord  Kenyon's  remarks  in  Johnson  v. 

Collings  (c),  and  those  of  Lord  Ellenborough  in  Williams 
v.  Everett  (d).  Further,  the  forbearance  is  no  consider- 
ation, unless  there  was  a  good  cause  of  action  at  the 
time  of  the  contract.  Now  there  was  no  legal  cause  of 
action  between  these  parties.  And,  if  the  plaintiff  rely 
upon  his  right  to  sue  in  equity,  he  lets  in  every  equitable 
answer  to  the  claim,  as,  for  instance,  a  set  off  against 
the  original  obligee.  But  it  is  clear  that  no  such  set 
off  would  be  allowed  in  this  action;  the  forbearance 
of  the  equitable  suit  can  therefore  be  no  consideration 
here.  \_Patteson  J.  You  must  contend  that  the  de- 
fendant could  have  a  set  off  if  the  plaintiff  proceeded 
in  equity  on  the  new  agreement  alone.  For,  if  the 
proceeding  were  on  the  bond  itself,  the  defendant 
would  have  a  set  off  at  law  as  much  as  in  equity.] 
Further,  this  is  an  attempt  to  vary  an  instrument 
under  seal  by  a  parol  agreement.  The  obligation  of 
the  bond  itself  could  not  be  directly  released  by  parol ; 
neither,  therefore,  can  this  be  effected  indirectly,  either 
wholly  or  in  part;  Anonymous  case  in  Cowper  (e).  It 
might  be  otherwise,  if  the  contract  sued  on  were  to  do 
something  distinct  from  the  obligation  in  the  bond,  as 
in  White  v.  Parkin  (g).  Again,  if  this  were  a  good 
contract,  the  defendant  would  be  liable  to  two  actions 
on  the  same  instrument ;  for  there  is  nothing  to  prevent 

(a)  Palm.  185.   S.  C  Winch.  7.         (b)  2  W.  Bl.  1269. 

(c)  1  East,  104. 

(d)  14  East,  582.    See  p.  587,  note  (a). 

(e)  1  Cowp.  128,  129. 
'   (g)  12  East,  578. 

the 
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the  original  obligee,  or  an  assignee  of  the  present  plain- 
tiff, from  suing  the  defendant  on  the  bond  at  any  time. 
\Littledale  J.  That  would  be  an  action  for  a  different 
cause  from  this:  that  would  be  on  the  bond;  this  is 
on  the  parol  contract.]  The  case  of  forbearance  toward 
the  heir  of  an  obligee  has  been  relied  on ;  but  an  heir 
is  to  pay  only  if  he  has  assets  by  descent.  That  raises 
a  question  to  be  determined  by  parol  evidence.  And, 
as  the  heir's  liability  is  conditional,  not  absolute  like 
that  of  the  obligee,  he  may  be  supposed  to  promise 
to  pay  when  he  has  assets,  which  creates  a  liability 
different  from  that  of  the  party  to  the  original  bond. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.,  in  this  term  (June  12th),  de- 
livered the  judgment  of  the  Court. 

This  is  a  motion  in  arrest  of  judgment.  The  ques- 
tion is,  whether  forbearance  for  a  given  time  on  the  part 
of  the  assignee  of  a  bond  to  sue  the  obligors,  is  a  good 
consideration  for  a  promise  by  the  obligors  to  pay  the 
assignee  at  the  expiration  of  that  time,  or  give  him  a 
warrant  of  attorney  for  the  amount. 

It  was  objected  that  there  is  no  mutuality  in  the 
agreement ;  for  that,  if  the  plaintiff  had  sued  the  de- 
fendants in  the  obligee's  name,  the  promise  to  forbear 
would  be  no  answer.  Again,  that  this  is  a  mere  nudum 
pactum,  being  only  a  promise  to  do  that  which  the  de- 
fendants were  already  bound  to  do  by  their  bond.  And, 
further,  that,  if  this  promise  be  binding,  it  amounts  to 
varying  a  deed  by  parol  contract,  which  is  contrary  to 
the  rule  of  law.  We  do  not  think  any  of  these  objec- 
tions sufficient  to  arrest  the  judgment. 

As  to  the  first,  there  is  sufficient  mutuality;  for,  al- 
though 
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1837.  though  the  agreement  to  forbear  would  not  be  pleadable 
j"  to  an  action  in  the  name  of  the  obligee,  yet,  unless  the 
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against  plaintiff  did  forbear  according  to  his  agreement,  he 
Burn. 

would  not  be  able  to  sue  on  the  defendant's  promise. 
He  is  obliged  to  aver,  as  he  does  in  the  present  declar- 
ation, that  he  has  forborne,  which  is  a  condition  pre- 
cedent to  his  suing. 

As  to  the  second  objection,  this  is  not  a  mere  nudum 
pactum,  for  the  defendants  promise  to  pay  the  plaintiff, 
a  third  person,  whom  they  were  not  bound  to  pay  by 
their  bond ;  and  they  promise,  in  consideration  of  a 
detriment  sustained  by  the  plaintiff  at  their  request, 
namely,  a  forbearance  to  enforce  his  right  in  the  name 
of  the  obligee. 

As  to  the  third  objection,  the  bond  is  in  no  respect 
varied  by  this  agreement.  The  new  contract  entered 
into  by  the  defendants  with  the  plaintiff  leaves  the  bond 
just  as  it  was  before:  it  was  forfeited  before  the  agree- 
ment, and  so  it  remains ;  and  the  agreement  would  be 
no  answer  to  an  action  on  it. 

The  cases  on  this  subject  are  collected  in  Mr.  Serjeant 
Williams's  notes  to  Forth  v.  Stanton  (a),  and  to  Barber 
v.  Fox(b),  to  which  may  be  added  Yard  v.  Eland  (c), 
and  other  cases  collected  in  Comyns's  Digest,  Action  on 
the  Case  upon  Assumpsit,  Consideration,  (B).  They  are 
all  in  favour  of  the  action  lying,  with  the  exception  of 
Potter  v.  Tumor  (d),  which  we  think  inconsistent,  not 
only  with  the  current  of  authorities,  but  with  established 
principles. 

(a)  1  Wms,  Saund.  210.  note(l). 

(b)  2  Wms.  Saund.  137.  note  (2). 
*                        (c)  1  Lord  Raym.  368. 

{d)  Palm.  185.    S.  C.  Winch.  7. 

For 
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For  these  reasons,  we  are  of  opinion  that  the  rule  to  1837. 
arrest  the  judgment  in  this  case  must  be  discharged. 


Rule  discharged. 


MOKTON 

against 
Burn. 


In  the  Matter  of  Pratt.  Thursday, 

May  25th. 

I  J.  WILLIAMS  moved  for  a  mandamus  to  the  On  appeal 

U  •  against  a  con» 

justices  of  Berkshire  to  enter  continuances  and  hear  viction  for  a 

m  tt  i  rr  i  trespass  under 

the  appeal  of  Thomas  Pratt.    He  moved  on  affidavits  stat.  i  & 

2  W.  4.  c.  32. 

containing  a  copy  of  a  conviction  (certified  by  the  clerk  s<  30.,  the  ap- 
of  the  peace,  as  to  which  he  cited  Hex  v.  Mellor(a),)  ^litedt^e 
by  two  justices  of  Berkshire,  bv  which  Pratt  was  con-  tr^sPajs'  and 

J  J  *     *  ottered  only 

victed,  for  that  he  did  commit  a  trespass,  by  unlawfully  evldenee  that 

r  J  ''the  property  in 

entering  and  unlawfully  being  in  the  daytime,  &c,  upon,  the  land  was 

not  as  laid  in 

certain  land,  the  property  of  the  President  and  Scholars  the  conviction. 

n  a  •       -—  7  .y-TT7         /~k/«7'  a        •      The  sessions 

or  Saint  John  Baptist  College,  Oxford,  situate  &c,  in  having  rejected 
search  and  pursuit  of  conies,  contrary  to  the  statute  &c. ;  and  confirmed 
for  which  he  was  fined  2/.  with  costs,  and  to  be  impri- 
soned,  in  default  of  immediate  payment,  &c.     The  * case'  th„ls  . 

r  J  Court  refused 

affidavits  stated  that  an  appeal  against  this  conviction  to  cal1  uPon 

them  by  man- 

came  on  to  be  heard  at  the  last  Easter  quarter  sessions  damus  to  hear 

the  case,  since 

for  Berkshire,  when  Pratt  admitted  the  entering  and  the  mistake,  if 

.  .  ill  1  •  -I   any> was  °ne  of 

being  on  the  land,  as  in  the  conviction  mentioned,  iaw,  which  this 

but  denied  the  property  in  the  land  as  there  laid,  and  not  ent^into 

offered  such  evidence  as  he  would  have  been  entitled  JheaPPeal 

having  in  tact 


to  produce  if  an  action  of  trespass  had  been  brought  been  heard» 

1  0  and  no  case 

against  him ;  namely,  evidence  to  shew  that  the  land  sent  up. 
was  not  the  property  of  the  College,  but  was  parcel 


(o)  2  Dowl.  P.  C.  173. 


of 
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1837.  of  a  waste  or  common,  in  the  hundred  of  Hormer  and 
manor  of  Cumnor.  of  which  hundred  and  manor  the 

In  the  Matter  of 

Pkatt.  Earl  of  Abingdon  was  lord;  that  the  Court  refused  to 
hear  the  evidence,  confirmed  the  conviction,  and  de- 
clined to  state  a  case  ;  and  that  the  appellant  was  wholly 
unheard  in  support  of  his  appeal. 

J.  J.  Williams  now  urged  that,  by  stat.  1  &  2  TV.  4. 
c.  32.  5.  30.,  under  which  this  conviction  took  place, 
Pratt  was  "  at  liberty  to  prove,  by  way  of  defence,  any 
matter  which  would  have  been  a  defence  to  an  action 
at  law "  for  the  trespass :  and  that  a  mandamus  was 
the  proper  remedy  for  the  omission  to  hear  the  appeal, 
the  writ  of  certiorari  being  taken  away  by  sect.  45. 
He  cited  the  language  of  Holroyd  J.  in  Rex  v.  The 
Justices  of  Carnarvon  (a) ;  "  If  it  had  appeared  in  this 
case  that  the  sessions  had  heard  one  side,  and  had 
altogether  refused  to  hear  the  other,  I  should  have 
thought  it  the  same  as  if  the  case  had  not  been  heard 
at  all,  and  I  should  then  have  been  of  opinion  that  this 
mandamus  ought  to  issue." 

Lord  Denman  C.  J.  The  suggestion  is,  that  the  ses- 
sions were  mistaken  in  point  of  law.  If  they  had  had 
any  doubt,  they  would  have  sent  a  case :  but  they  have 
not  done  so ;  and  they  have,  in  fact,  heard  the  appeal. 

Little  dale  and  Patteson  Js.  concurred  (5). 

Rule  refused  (c). 

(a)  4  B.  $  Aid.  88. 

(b)  Williams  J»  was  absent.    See  p.  14.  ante. 

(c)  See  Rex  v.  The  Inhabitants  of  Frieston,  5  B.  ft  Ad.  597. ;  Hex  v. 
The  Justices  of  Cumberland.,  4  A.     E,  695. 
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1837. 


Berkley  against  Watling,  Nave,  and  Crisp.  %£a%'6tht 

ASSUMPSIT.    The  declaration  stated  that  the  de-  declaration, 
in  assumpsit, 

fendants,  before  and  at  &c,  to  wit  29th  April  stated  that 

defendants  W. 

1835,  were  owners  of  a  ship  called  the  Search,  then  and  N.  were 

owners  of  a 

lying  at  Great  Yarmouth,  and  bound  to  Newcastle,  and  ship ;  that,  in 
that  the  plaintiff,  at  their  request,  caused  to  be  shipped,  that  plaintiff  at 
in  and  upon  the  said  ship,  then  lying  as  aforesaid  &c,  shipped^gpods 
and  bound  &c,  of  which  John  Myth  was  master  for  Slivered  £ 
the  then  present  voyage,   divers  goods,  to  wit  168  hlm'  v'  fpd  ^ 

r  J   °  7  &        ■  promised  to  de- 

quarters  of  wheat,  to  be  delivered  at  Newcastle  to  the  liver;  breach,. 

non-delivery. 

plaintiff  or  his  assigns,  he  or  they  paying  freight ;  that  N.  pleaded  se- 

•i-n  -     i  i  i .         parately,  and 

defendants,  in  consideration  &c,  promised  to  deliver  traversed  the 

the  goods  at  Newcastle,  plaintiff  or  his  assigns  paying  the'Sal/plain- 

freight;  that  afterwards,  to  wit  1st  May  1835,  the  ship  bni^ltdinl* 

departed  from  Yarmouth  on  the  said  voyage,  and  after-  *aptam  of  the 

wards,  to  wit  11th  May  1835,  arrived  at  Newcastle;  but  ship,  trans- 

^  mitted  to 

defendants  did  not  deliver,  &c.  plaintiff  by  w., 

stating  the 

The  defendant  Watling  pleaded  separately  non  as-  goods  to  be 
sumpsit.    The  two  other  defendants  pleaded  jointly,  to'be^dehverTd 
1.  Non  assumpsit.    2.  That  the  plaintiff  did  not  cause  n^ssignT.0' 
the  goods  to  be  shipped  in  and  upon  the  said  vessel.  ■p.roof  aIs° ' was 

°  rr  r  given  to  shew 

3.  That  the  defendants  did  convey,  &c.    On  these  pleas  *hat,  Plaintiff 

J'  r  held  the  bill  for 

issues  were  joined.  value,   w.  was 

the  managing 

On  the  trial  before  Tindal  C.  J.,  at  the  Summer  owner. 

Held,  that 
N.  might  pro- 
duce evidence  that  the  goods  were  not  shipped  in  fact,  and  was  not  estopped  by  the  bill 
of  lading,  supposing  such  estoppel  to  exist  in  general,  inasmuch  as  the  plaintiff  could 
support  his  issue  only  by  making  W.  his  agent,  and  if  IV.  was  so,  the  plaintiff  was  cog- 
nisant, through  him,  of  the  fact. 

Quaere,  whether,  generally,  a  bill  of  lading  be  conclusive  evidence  of  the  shipment,  as 
against  the  ship  owner,  in  favour  of  a  holder  of  the  bill  for  value.  Semble,  per  Little- 
dale  J.,  that  it  is  not. 

assizes 
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1837.      assizes  for  the  town  and  county  of  Newcastle,  1835, 
a  verdict  was  found  for  the  plaintiff,  subject  to  the 

Berkley  r  J 

against      opinion  of  this  Court  upon  a  case,  which  was  sub- 

Watlsng. 

stantially  as  follows 

The  plaintiff  was  a  corn  factor,  residing  and  carrying 
on  business  at  Newcastle.  The  defendant  Wailing  was, 
during  the  years  1833,  1834,  and  1835,  a  merchant 
residing  at  Great  Yarmouth;  and,  during  that  time, 
had  several  dealings  with  the  plaintiff,  in  the  way  of 
consigning  from  Yarmouth,  to  the  plaintiff  at  Newcastle, 
cargoes  of  corn  for  sale  on  commission.  The  ship 
Search  had  been  engaged  occasionally  in  bringing  car- 
goes of  corn  from  Yarmouth  to  Newcastle,  from  Waiting 
to  the  plaintiff  and  other  merchants  and  factors  in  New- 
castle during  those  years :  and,  at  the  time  of  signing 
the  bill  of  lading  after  mentioned,  the  three  defendants 
were  the  owners  of  the  Search,  whereof  John  Blyth 
was  the  master,  and  Watting  the  managing  owner  at 
Yarmouth. 

On  2nd  May  1835,  the  plaintiff  received  a  bill  of 
lading  for  168  quarters  of  wheat,  signed  by  Blyth,  then 
the  master  of  the  Search,  lying  at  Yarmouth,  and  bound 
on  a  voyage  to  Newcastle,  of  which  bill  of  lading  the 
following  is  an  extract. 

Shipped,  in  good  order  and  well  conditioned,  by  John 
Wailing,  in  and  upon  the  good  ship  called  the  Search, 
whereof  John  Blyth  is  master,  for  this  present  voyage, 
and  now  lying  in  the  port  of  Great  Yarmouth  and  bound 
for  Newcastle,  168  quarters  of  wheat,  being  marked" 
&c,  "  and  are  to  be  delivered  in  the  like  good  order  and 
well  conditioned  at  the  aforesaid  port  of  Newcastle," 
"  unto  Mr.  John  Berkley,  or  to  his  assigns,  he  or  they 
paying  freight  for  the  said  goods,  nine  shillings "  &c. 

"In 
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(( In  witness  whereof,  the  master  or  purser  of  the  said 
ship  hath  affirmed  to  two  bills  of  lading,"  &c.  Dated 
Great  Yarmouth,  29th  April  1835. 

This  bill  of  lading  was  enclosed  in  a  letter  from  Wat- 
ling  to  the  plaintiff,  dated  Yarmouth,  30th  April  1835, 
of  which  the  following  is  an  extract :  —  "  Anticipating 
that  you  can  have  no  objection  to  the  transhipment  of 
the  wheat  per  Herring  to  Search,  I  have  done  so,  and 
annexed,  or  rather  enclosed,  you  have  the  bill  of  lading. 
I  have  suffered  more  than  once  by  wheat  going  to  Sun- 
derland, and  think  you  will  approve  of  this  arrange- 
ment." "  I  should  like  to  put  100  qrs.  more  on  board, 
but  you  keep  me  short  of  money." 

Wailing,  by  a  letter  dated  Yarmouth,  18th  April  1835? 
had  inclosed  a  bill  of  lading  for  the  same  168  quarters 
of  wheat,  signed  by  the  master  of  a  vessel  called  the 
Herring,  of  which  letter  the  following  is  an  extract: 
—  "  The  Herring  is  bound  for  Sunderland  with  some 
anchors:  and  I  have  put  168  quarters  of  wheat  on 
board,  as  per  annexed  bill  of  lading,  which  you  will 
please  insure  for  350/.,  and  remit  me  a  similar  amount 
by  return."  In  answer  to  which,  the  plaintiff  sent 
Watling  2001.,  as  an  advance  on  the  wheat  mentioned 
in  the  bill  of  lading,  by  a  letter  dated  22d  April  1835, 
which  Watling  received.  Subsequently,  Watling  wrote 
and  sent  to  the  plaintiff  a  letter,  dated  "25th  April  1835, 
in  which  he  acknowledged  the  receipt  of  200/.,  ob- 
serving, however,  that  it  should  have  been  another 
hundred ;  and  added,  "  I  will  endeavour  to  get  the 
Herring  to  go  to  your  quay."  Also  a  second  letter  of 
27th  of  April  1835,  in  which  he  said,  "The  Herring 
will  not  go  to  your  quay ;  and,  as  Sunderla?id  is  likely  to 

prove 
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Berkley 

against 


prove  a  losing  market,  I  purpose,  with  your  permission, 
to  reship  the  wheat  into  the  Search,  or  some  other  vessel, 
and  do  hope  this  will  meet  your  approbation.  The  in- 
surance can  be  transferred.  Waiting  your  reply,  I 
remain  "  &c. 

On  the  2d  of  May  the  plaintiff  wrote,  and  sent  to 
Wailing,  a  letter  of  which  the  following  is  an  extract :  — 
*c  Your  wheat  I  think  will  come  to  a  good  market,  as  we 
have  an  advance  to  day ;  you  never  had  reason  to  com- 
plain of  my  remittances,  but  you  have  frightened  me  on 
many  occasions ;  and  the  delay  in  your  shipments,  after 
bill  of  lading,  annoys  me.  Of  course  my  capital  is 
limited  and  not  large :  the  times  have  not  enabled  me 
either  to  increase  it :  but,  if  you  will  not  deprive  me  of 
confidence  in  the  shipping  documents,  and  dispatch  your 
shipments  with  promptitude,  I  will  let  you  be  very  little 
money  out  in  your  consignments  to  me." 

The  Search  afterwards  sailed  from  Yarmouth,  and 
arrived  at  Newcastle  without  the  wheat ;  in  consequence 
whereof  | the  plaintiff,  by  letter  dated  20th  May  1835, 
applied  to  the  defendant  Nave,  as  follows  :  —  "  Mr. 
James  Nave.  As  one  of  the  owners  of  the  ship  Search, 
I  have  t!p  require  of  you  the  value  of  168  quarters  of 
wheat,  shipped  therein  according  to  bill  of  lading  to 
my  order,  dated  the  29th  of  April,  the  vessel  having 
arrived  here  without  the  wheat." 

An  answer,  of  which  the  following  is  an  extract,  was 
sent  by;  defendants'  attorneys,  dated  May  27th:  — 
"  Sir,  —  Mr.  Nave  has  handed  to  us  your  letter,  to 
which  he  has  requested  us  to  reply.  As  Mr.  Waiting, 
who  was  the  ship's  husband  for  the  Search,  has  left  the 
town,  we  have  to  request  that  you  will  send  the  bill  of 

lading 
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lading  to  some  one  of  your  correspondents  here,  in  1837. 
order  that  we  may  have  an  opportunity  of  inspecting  ~  ' 
the  same.    We  are  &c,  Reynolds  and  Palmer"  against 

Watling 

The  plaintiff  wrote  also  on  the  20th  of  May  1835 
to  Mr.  G.  Z).  Palmer,  owner  of  the  Herrings  as  fol- 
lows: —  "  Sir,  —  As  owner  of  the  Herring,  I  have  to  re- 
quire of  you  the  value  of  168  quarters  of  wheat,  shipped 
by  Mr.  <7.  Wailing  of  Yarmouth,  according  to  bill  of 
lading  transmitted  to  me,  and  dated  18th  of  April,  this 
vessel  not  having  delivered  the  same." 

The  corn,  if  delivered  at  Newcastle  by  the  Search, 
would  have  been  of  the  value  of  360/.  Watting  was, 
and  still  is,  indebted  to  the  plaintiff,  over  and  above  the 
200/.  advanced  as  aforesaid,  in  the  sum  of  72/.  165.  5d. 

On  the  part  of  the  defendants  Nave  and  Crisp,  evi- 
dence was  offered  to  shew  that,  although  the  master 
signed  the  bill  of  lading  for  the  corn  as  aforesaid,  yet 
no  part  of  the  corn  was  shipped  on  board  of  the  Search, 
as  therein  expressed.  This  evidence  was  objected  to 
on  the  part  of  the  plaintiff,  but  was  received,  the  ques- 
tion as  to  its  admissibility  to  be  a  question  in  this  case. 
(The  case  then  stated  parol  evidence  given  to  the  above 
effect)  If  the  Court  should  think  that  the  evidence 
was  not  admissible,  the  case  was  to  be  considered  as  if 
such  evidence  had  not  been  stated. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  recover  ? 

W.  H,  Watson  for  the  plaintiff  The  question  is, 
whether,  when  a  bill  of  lading  is  handed  over  for  value, 
the  ship-owner  can  say  that  the  goods  were  not  shipped 
which  the  bill  asserts  to  have  been  shipped.    In  Howard 

Vol.  VII.  D  v.  Tucker 
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1837-      v.  Tucker  (a)  it  was  held  that,  where  a  bill  of  lading  had 
been  indorsed  over  for  value,  the  ship-owners  could  not 

Berkley 

against      deny,  as  against  the  indorsee,  that  freight  had  been 

Watling.  •_. 

paid,  as  stated  in  the  bill.  In  Bates  v.  Todd  (b)  Tin- 
dal  C.  J.  Jield  that  a  bill  of  lading  was  not  conclusive 
as  between  the  actual  shipper  and  the  ship-owner:  but 
here  the  plaintiff  is  a  holder  for  value;  and  to  admit 
the  evidence  would  be  like  admitting  proof  of  want 
of  original  consideration  against  a  bona  fide  holder 
of  a  bill  of  exchange.  The  effect  of  the  trans-shipment 
from  the  Herring  to  the  Search  can  make  no  dif- 
ference: it  is  analogous,  merely,  to  the  substitution 
of  one  bill  of  exchange  for  another.  The  plaintiff, 
perhaps,  acted  improperly  in  writing  to  the  owner 
of  the  Herring;  but  that  cannot  prevent  his  being 
a  holder  of  the  bill  of  lading  of  the  Search  for  value. 
By  the  bill  of  lading  the  captain  admits  the  ship- 
ment and  engages  to  convey.  If  it  be  argued  that 
the  captain  is  agent  for  the  ship-owners  only  after  the 
actual  shipment,  and  that  he  is  not  authorised  to  sign 
the  bill  of  lading  till  that  has  taken  place,  the  answer 
is,  that  the  acts  of  a  general  agent,  exceeding  the 
authority,  bind  the  principal,  though  the  acts  of  a  par- 
ticular agent  do  not ;  Paleifs  Prin.  and  Ag.  162.  (3d  ed.). 
It  is  like  an  indorsement  by  an  agent  who  has  a  general 
authority  to  indorse  from  time  to  time  ;  that  binds  the 
principal,  though  made,  in  the  particular  instance,  con- 
trary to  his  order.  Now  the  captain  is  a  general  agent. 
If  he  sign  a  bill  of  lading  for  particular  goods,  he  binds 
the  owner :  the  way  to  avoid  this  is  to  add  "contents 

(a)  1  B.  $  Ad.  712.  (b)  1  Moo.  §  R.  106. 

un- 
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unknown Abbott  011  Shipping,  217  (5th  ed.).  The  Court  1837. 
will  uphold  the  negotiability  of  bills  of  lading.  It  is  the  ^ 
constant  practice  to  send  them  before  the  goods  arrive  :  against 
and  the  receipt  of  them  authorises  the  factor,  by  the 
common  law,  to  sell  them,  and,  by  stat.  6  G.  4.  c.  94., 
to  pledge.  The  transferree  of  the  bill  is  owner  of  the 
goods,  to  all  intents,  as  is  laid  dowrn  by  Butter  J, 
in  Lickbarrow  v.  Mason  («).  {Patteson  J.  Is  there 
any  instance  of  an  action  by  a  consignee  of  a  bill  of 
lading  before  the  actual  delivery  of  the  goods  ?  With 
whom  is  the  contract?]  The  consignee  is  the  party 
to  enforce  the  contract  against  the  ship-owners*  {PaU 
teson  J.  That  seems  not  to  be  so :  in  Moore  v.  WiU 
son  (b)  it  was  held  no  variance  to  describe,  in  a  de- 
claration, the  freight  as  payable  by  the  consignor, 
though  in  fact  payable  by  the  consignee.]  In  Sargent 
v.  Morris  (c),  where  the  goods,  by  the  bill  of  lading, 
were  to  be  delivered  to  the  consignor,  and,  in  his 
name,  to  the  consignee,  it  was  held  that  an  action  for 
damage  to  the  goods  should,  on  the  special  form  of  the 
contract,  be  brought  by  the  consignor,  the  consignee 
being  there  merely  an  agent ;  but,  in  general,  the  con- 
signee sues.  {Patteson  J.  That  is  after  a  delivery,  which 
vests  the  property.]  Perhaps  no  instance  of  an  action 
by  the  consignee  before  delivery  is  reported :  but  the 
bill  of  lading  always  represents  the  property ;  and  ad- 
vances are  made  on  it.  {Patteson  J.  This  is  assumpsit: 
what  contract  is  there  between  the  ship-owner  and  the 
assignee  of  the  bill  of  lading  ?  Is  there  any  instance 
of  a  mere  indorsee  suing  the  ship-owner?]  As  to  the 
effect  of  an  acknowledgment  made  to  the  party  to  whom 

(a)  G  East,  22,  note.  {b)  1  T.  JR.  659. 

(cj  3  B.  $  Aid.  277. 
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the  goods  are  transferred,  Hawes  v.  Watson  (a)  is  an  au- 
thority for  the  plaintiff. 

Wightman,  contra,  for  the  defendants  Nave  and  Crisp, 
If  the  statement  in  the  bill  of  lading  had  led  to  any 
act  changing  the  situation  of  the  parties,  perhaps  it 
might  have  bound  the  parties  to  the  bill  (b).  But, 
generally,  such  an  admission  is  not  conclusive :  even  a 
receipt  is  not  so ;  Graves  v.  Keif  (c),  Skaife  v.  Jackson  (d). 
[Lord  Denman  C.  J.  A  receipt  is  not  a  negotiable 
instrument.]  The  negotiability  could  not  make  the 
bill  of  lading  conclusive,  where  the  situation  of  the  par- 
ties was  not  changed.  In  Howard  v.  Tucker  (e)  Lord 
Tenterden,  at  nisi  prius,  pointed  out  that  the  indorsees 
of  the  bill  of  lading  had  probably,  in  consequence  of 
the  statement  in  it  that  the  freight  was  paid,  received 
it  at  a  value  which  they  would  otherwise  have  thought 
inadequate.  Bates  v.  Todd  (g)  shews  that  the  bill  is 
not  conclusive  between  the  consignor  and  the  ship- 
owner :  if  it  be  not  in  all  cases  conclusive,  then  the 
question  must  be,  in  each  instance,  as  to  the  effect  it 
has  had  in  changing  the  situation  of  parties.  There  is 
no  instance  of  an  action  where  there  has  actually  been 
no  shipment;  it  was  suggested  hypothetically  in  the 
earlier  judgment  of  Butter  J.  in  Lickbarrow  v.  Mason  (h), 
where  it  is  said  that  the  consignee  might  sue  the  captain 
for  his  fraud.  Here  the  attempt  is  to  make  the  inno- 
cent ship-owners  liable.  The  advance  is  made  on  the 
bill  of  lading  of  the  Herring:  Watting  may  be  liable 

(a)  2  B.  $  C.  540. 

(6)  See  the  judgment  in  Pickard  v.  Sears,  6  A.     E.  474. 
(c)  3  B.  <£  Ad.  313.  (d)  3  B.  %  C.  421. 

0)  1  B.  %  Ad.  712.  (g)  1  Moo.  %  R.  106. 

(h)  2  T.  R.  75,  76. 

for 
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for  not  sending  the  corn  ;  but  that  does  not  affect  the  1837. 
ship-owners.    No  change  in  the  situation  of  the  parties  Berkley 

results  from  the  bill  of  lading  of  the  Search,    The  ar-  agaimt 

Watling. 

gument  on  the  other  side  would  indeed  apply  with 
more  force  against  the  owners  of  the  Herring,  \Pat- 
teson  J.  Suppose  the  consignor  had  brought  the  action, 
how  could  the  bill  of  lading  be  conclusive  in  his  favour? 
The  fact  would  be  within  his  own  knowledge.  Then, 
how  does  the  present  plaintiff  become  a  party,  except 
by  making  Watling  his  agent?]  That  objection  is  con- 
clusive; the  defendants  are  sued  only  as  ship-owners 
by  the  party  who  puts  himself  in  the  place  of  consignor. 

W.  II.  Watson,  in  reply.  Dntton  v.  Solomo?ison  (a) 
and  Bromzev.  Hodgson  (b)  shew  that  the  property  would 
be  in  the  plaintiff  immediately  on  the  shipping.  He 
held  the  bill  for  value.  It  is  scarcely  disputed  that 
the  owners  of  the  Herring  would,  in  the  original  state 
of  things,  have  been  liable  for  not  delivering.  Then 
the  plaintiff,  having  assented  to  the  substituted  contract, 
loses  the  right  against  them,  but  acquires  one  against 
the  owners  of  the  Search.  The  negotiability  of  the  bill 
of  lading  appears  from  Abbott  on  Shipping,  383  (5th  ed.). 
\_Littledale  J.  But  your  argument  fails  in  this,  that, 
whatever  estoppel  may  exist  generally  against  ship- 
owners, here  Watling  stands  in  a  double  capacity :  he 
is  agent  to  the  plaintiff.]  He  is  shipper  as  well  as 
owner :  and  the  presumption  of  his  performance  of 
the  duty  of  shipping  the  goods  is  the  stronger.  It  does 
not,  however,  appear  that  the  plaintiff  knew  Watling  to 
be  an  owner.  It  is  a  case  of  consignor  and  consignee* 
not  of  principal  and  agent. 

(a)  3  B.  |  P.  582.  (6)  2  Campb.  36. 
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Lord  Denman  C.  J.  The  argument  for  the  plaintiff 
is  that  the  defendants,  Nave  and  Crisp,  are  not  entitled 
to  disprove  the  shipment,  because  the  bill  of  lading, 
signed  by  Blytli  and  transmitted  by  Watling,  asserts  the 
shipment.  I  think  the  evidence  was  admissible.  The 
plaintiff  was  to  prove  that  he  had  shipped  the  goods. 
This  he  could  do  only  by  proving  that  Wailing  was  his 
agent,  although  the  partner  of  the  other  two  defendants. 
There  is  therefore  nothing  to  prevent  the  defendants, 
Nave  and  Crisp,  from  shewing  that  what  the  bill  of 
lading  asserted  to  have  been  done  was  in  fact  not  done. 
This  view  of  the  case  makes  it  unnecessary  for  us  to 
determine  the  point  which  has  been  raised  as  to  the  ex- 
tent and  consequences  of  the  negotiability. 

Littledale  J,  I  am  of  the  same  opinion.  The  state- 
ment in  the  declaration  is  that  the  plaintiff  caused  the 
goods  to  be  shipped,  which  is  put  in  issue  by  the  second 
plea.  Then  how  does  the  plaintiff  prove  his  allegation  ? 
He  puts  in  a  bill  of  lading,  which  certainly  appears  to  be 
signed  by  the  master;  but,  on  the  face  of  it,  the  goods 
are  shipped  by  Watling.  Then  the  plaintiff  must  prove 
Watling  to  be  his  agent :  by  doing  so,  he  supports  the 
allegation.  It  turns  out  that  in  fact  the  goods  were  not 
shipped  on  board  the  Search  at  all.  But  the  plaintiff  says 
that  the  defendants,  Nave  and  Crisp,  are  estopped  from 
shewing  this,  by  the  bill  of  lading  signed  by  their  own 
agent.  How  are  they  estopped  ?  Watling  knew  the 
fact,  and  his  knowledge  is  the  plaintiff's  knowledge. 
The  plaintiff  knowing  the  fact  by  Watling,  his  agent, 
how  are  the  defendants,  Nave  and  Crisp,  estopped  by 
what  Watling  does  as  their  agent  ?  Since,  therefore,  the 
plaintiff,  as  shipper,  is  cognizant  of  the  facts,  we  need 

not 
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not  say  how  far,  on  the  general  question,  there  is  an  1837. 
estoppel.    But,  in  my  opinion,  the  bill  of  lading  is  not 

Conclusive.  against 

i  Watling. 

Patteson  J.  This  is  an  action  by  the  consignee  in  a 
bill  of  lading,  not  an  indorsee.  That  makes  a  difference ; 
though  I  recollect  no  instance  of  such  an  action  being 
brought  by  an  indorsee.  If  any  such  were  brought,  the 
plaintiff  would  have  to  state  the  original  contract  and 
the  indorsement.  Here  that  is  not  done.  Nor  does  the 
declaration  state  the  plaintiff  to  be  consignee  of  goods 
shipped  by  another  person,  but  that  he,  the  plaintiff, 
caused  to  be  shipped.  If  he  did  so,  then  the  party 
who  is  shipper  on  the  face  of  the  instrument  is  the 
plaintiff's  agent.  Had  the  statement  been  that  Wailing 
had  caused  to  be  shipped,  the  case  might  have  assumed 
a  very  different  aspect.  But,  as  it  now  stands,  is  the 
bill  of  lading  to  be  conclusive  between  the  plaintiff  and 
the  two  other  defendants  ?  It  is  impossible  so  to  hold, 
for  the  reasons  already  given  by  my  Lord  and  my 
brother  Littledale.  This  decision  will  not  affect  any 
question  which  may  arise  hereafter,  as  to  the  conclusive- 
ness of  a  bill  of  lading  between  a  ship-owner  and  an 
indorsee  for  value.  I  should  be  sorry  to  destroy  the 
negotiability  of  the  instrument.  But  the  plaintiff  is  here 
the  shipper  in  effect,  and  sues  as  shipper ;  and  the  bill 
of  lading,  made  out  by  his  agent,  is  not  conclusive  be- 
tween him  and  the  defendants  Nave  and  Crisp. 

Judgment  for  the  defendants  («). 

(a)  Williams  J,  was  absent.    See  p.  14.  ante. 
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Friday,  HoLLINGWORTH  against  BrODRICK. 

May  26th»  ° 

Toadeclar-       a  SSUMPSIT  on  a  policy  of  insurance,  "lost  or 

ation  by  assured  f\  1  ^ 

against  under-  not  lost,  at  and  from  any  port  or  ports,  place  or 

policy  on  ship,    places  whatsoever  and  wheresoever  for  and  during  the 

at  and  from  any 

port  or  ports,     term  of  twelve  calendar  months  commencing  the  1st 

for  twelve  • 

months,  alleg-  day  °f  March  1834,  upon  any  kind  of  goods  and  mer- 

perils  of  tL  chandizes,  and  also  upon  the  body,"  &c,  of  the  ship 

plea'dedfthatant  ^ngers^n-    The  list  of  perils  insured  against  was  in 

during  the  time  the  co  mm  on  form,  with  an  addition  not  material  here. 

for  which  the 

ship wasimured,  The  declaration  stated  that,  "during  the  said  twelve 

and  before  the 

loss,  she  was      calendar  months,  and  whilst  the  said  ship  was  attempting 

damaged  and  ...  .  . 

unseaworthy,     to  prosecute  a  voyage  which  was  protected  by  the  said 

able  care*  and"    P°^cy>  to  w^  on"  &Ces  "  tne  sa^  sn^P  wasJ        the  perils 

compared°wtth  anc^  dangers  °f tne  seasJ  ant^  Dy  stormy  and  tempestuous 
her  value,  she    weather,  and  the  violence  of  the  winds  and  waves,  broken, 

might  and  ought 

to  have  been      damaged,  spoiled,  and  destroyed,  and  the  said  ship 

by  plaintiff  re- 
paired and  ren-  thereby  became  and  was  wholly  lost  to  the  said  plaintiff." 

yet^iSS'^'      Third  plea.    "  That,  after  the  making  of  the  said 

well  knowing  the       ■>>       .      £l  i    i  •        i         -i    i  • 

premises,  did     policy  in  the  said  declaration  mentioned,  and  during 

not  repair  and     ^  tJme   ^  g^  gfop  or  vessel  was  insured  as 

render  her  sea-  r 

worthy,  but  ne-  therein  mentioned,  and  before  the  loss  in  the  said  de- 

glected,  &c, 

and  she  re-       claration  mentioned,  the  said  ship  or  vessel  was  greatly 

mained  in  such 
unseaworthy 

state  till  the  loss.  Demurrer,  because  it  was  not  stated. that  the  non-repair  caused  the  loss. 

Quaere,  whether,  in  an  action  as  above,  it  would  be  a  defence  that,  after  the  commence- 
ment of  the  risk,  the  ship  by  actual  default  on  the  part  of  the  assured,  shewing  gross 
negligence,  became  unseaworthy  and  was  lost?  But, 

Held  that,  at  all  events,  this  plea  was  bad,  as  it  did  not  sufficiently  aver  knowledge 
by  the  assured  that  the  ship  was  unseaworthy,  and  might  have  been  repaired  before  the 
loss ;  nor  did  it  shew  that  he  could  in  fact,  if  not  grossly  negligent,  have  repaired  before 
the  loss  ;  or  that  the  loss  was  occasioned  by  his  alleged  default. 

Per  Patteson  J.  The  implied  warranty  of  seaworthiness  on  the  part  of  the  assured, 
refers  to  the  commencement  of  the  risk  :  the  only  exception  is,  where  pilots,  or  a  par- 
ticular description  of  crew,  are  necessary  in  certain  parts  of  the  voyage.  There  is  no 
difference,  as  to  such  implied  warranty,  between  time  policies  and  others* 

broken, 
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broken,  damaged,  shattered,  loosened,  and  unseaworthy; 
but  the  same,  by  and  with  reasonable  care  and  diligence 
in  that  behalf,  and  at  and  for  a  very  small  cost  and  sum 
as  compared  with  the  value  of  the  said  ship  or  vessel, 
might,  and  could,  and  ought  to  have  been  by  the  said 
plaintiff  repaired,  amended,  and  rendered  seaworthy : 
yet  the  said  plaintiff,  well  knowing  the  premises,  did  not 
nor  would  repair,  amend,  and  render  the  said  ship  or 
vessel  seawortlry,  but  wholly  neglected  and  refused  so 
to  do ;  and  she  so  remained  and  continued  in  such  un- 
seaworthy state  and  condition  until  the  time  of  the  loss 
in  the  said  declaration  mentioned."  Verification. 

Demurrer,  assigning  for  cause  that  it  is  not  averred 
in  the  plea  that  the  loss  in  the  declaration  mentioned 
was  in  anywise  caused  by  reason  of  the  plaintiff's  not 
repairing,  amending,  or  rendering  the  said  ship  sea- 
worthy. Joinder. 

Martin,  for  the  plaintiff.  The  plea  does  not  allege 
that  the  loss  was  caused  by  unseaworthiness.  And 
there  is  no  breach  of  the  implied  warranty  of  sea- 
worthiness, if  the  ship  was  seaworthy  at  the  commence- 
ment of  the  voyage;  per  Lord  Mansfield  in  Eden  v. 
Parkinson  («),  and  in  Bermon  v.  Woodbridge  (b) ;  per 
Lord  Eldon  in  Watson  v.  Clark  (c).  Nothing  more  is 
required  of  the  assured  in  this  respect  in  the  case  of  a 
time  policy  than  in  other  instances.  The  plea  here  only 
alleges  that  the  ship  was  unseaworthy  during  the  time 
covered  by  the  policy,  and  before  the  loss.  \_Patteson  J. 
Non  constat  that  she  did  not  become  so  by  some  of  the 
perils  insured  against.]    But,  further,  the  plea  in  its 
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(c)  1  Dow.  344. 
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commencement  admits  a  partial  loss  before  the  total 
loss;  and  a  plaintiff  declaring  for  a  total  loss  may  re- 
cover for  a  partial  one;  note  (18)  to  Goram  v.  Sweet- 
ing (a).  The  plea,  therefore,  does  not,  at  any  rate, 
answer  the  whole  action.  Lastly,  the  plea  states  that 
the  ship  might  and  ought  to  have  been  rendered  sea- 
worthy by  the  plaintiff,  but  it  does  not  shew  any  duty 
incumbent  on  him  to  make  her  so.  The  question,  what 
might  have  been  done  for  the  ship  on  the  part  of  the 
assured,  is  sometimes  material  in  determining  whether 
he  shall  recover  for  a  total  or  a  partial  loss,  but  cannot 
legitimately  be  raised  here. 

JR,  V,  Richards,  contra.  The  claim  for  a  partial  loss 
is  inconsistent  with  the  description  of  the  loss  in  the 
declaration,  and  cannot  be  grounded  on  the  averment  in 
the  plea  which  has  been  relied  upon.  As  to  the  causes 
of  loss :  this  is  a  time  policy ;  and,  in  the  case  of  such 
a  policy,  not  only  is  it  necessary  that  the  vessel  should 
be  seaworthy  when  the  adventure  commences,  but  the 
assured  must  keep  her  in  a  state  of  seaworthiness  while 
the  risk  is  running.  And,  if  that  is  a  part  of  his  con- 
tract, and  is  broken,  and  the  underwriters,  in  conse- 
quence, refuse  to  make  his  loss  good,  he  cannot  allege 
that  the  want  of  seaworthiness  was  not  the  cause  of  the 
loss.  Under  any  policy,  the  assured  is  bound  to  use 
reasonable  care  and  diligence  in  the  repair  and  pre- 
servation of  the  ship.  If  a  damage  happens  by  a  peril 
insured  against  while  the  ship  is  off  a  port,  it  is  the 
master's  duty  to  put  into  the  port,  if  requisite,  for  the 
purpose  of  repair.    If  sails  are  carried  away,  can  it  be 

(a)  2  Wms.  Saund.  203. 
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said  that  he  is  not  bound  to  replace  them,  if  there  are 
new  ones  actually  in  the  hold  ?  Whether  the  means  of 
repair  were  attainable  or  not  would  be  a  question  of  fact 
in  each  particular  case.  In  Law  v.  Hollingsworth  (a), 
which  was  an  action  on  a  policy  from  Stettin  to  London, 
the  ship  was  lost  in  the  Thames,  by  an  accident  which 
happened  before  she  came  to  her  moorings,  there  being, 
at  the  time,  no  pilot  on  board.  It  was  not  known  what 
particular  default  caused  the  loss.  The  Court  held 
that  the  plaintiff  must  be  nonsuited  ;  Lord  Kenyon 
observing  that  "  the  assured  cannot  recover  on  a 
policy  of  assurance,  unless  they  equip  the  ship  with 
every  thing  necessary  to  her  navigation  during  the 
voyage;  the  ship  herself  must  be  seaworthy,  she  must 
have  a  sufficient  crew,  and  a  captain  and  pilot  of 
competent  skill."  "  The  captain  did  not  perform  his 
duty ;  for  he  had  no  pilot  on  board  at  the  time  when 
the  accident  happened ;  and  it  is  one  of  the  things 
implied  in  contracts  of  this  kind  that  there  shall  be 
some  person  on  board  the  ship  apparently  qualified 
to  navigate  her.  If  the  underwriters  had  been  pre- 
viously informed  that  there  would  be  no  pilot  on  board 
during  the  ship's  sailing  up  the  river  Thames,  probably 
they  would  not  have  undertaken  the  risk."  And  Law- 
rence J.  said,  "  In  this  case  there  was  gross  negligence 
in  the  captain,  in  having  no  person  on  board  to  take 
care  of  the  ship,  and  on  that  ground  I  think  the  plaintiff 
cannot  recover."  Yet  there  it  does  not  appear  that  the 
ship  was  not  seaworthy  at  Stettin ;  the  policy,  therefore, 
had  attached  at  the  commencement  of  the  voyage ;  and, 
consequently,  it  is  incorrect  to  say  that,  if  the  vessel 
is  seaworthy  at  first,  the  claim  of  the  assured  cannot  be 

(a)  7  T.  JR.  160. 
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defeated  by  any  neglect  afterwards.  He  is  bound, 
during  the  whole  voyage,  as  far  as  lies  in  him,  to  keep 
the  vessel  seaworthy  according  to  the  exigencies  of  each 
part  of  the  voyage.  If  a  portion  of  the  crew  depart,  he 
must  endeavour  to  replace  them ;  if  a  pilot  is  any  where 
necessary,  he  must  endeavour  to  procure  one ;  and  the 
obligation  as  to  needful  repairs  is  upon  the  same  footing. 
He  has  no  right,  by  any  negligent  omission  of  his,  to 
increase  the  liability  originally  placed  upon  the  under- 
writer. [Patteson  J.  In  Law  v.  Hollingsworih  {a)  there 
was  an  intermediate  voyage,  if  I  may  so  say,  consti- 
tuted by  act  of  parliament,  upon  which  voyage  the  vessel 
was  not  seaworthy  unless  she  had  a  pilot.  The  case  is 
quite  different  from  the  others  which  you  are  putting.] 
It  would  be  equally  applicable,  if  the  omission  to  take  a 
pilot  had  happened  in  going,  for  instance,  up  the  Elbe 
to  Hamburgh,  where  the  statute  regulations  would  have 
no  force  (b). 

Martin,  in  reply.  Supposing  Law  v.  Hollings- 
worth  (a)  were  applicable,  it  is  answered  by  the  sub- 
sequent cases  of  Busk  v.  The  Royal  Exchange  Assurance 
Company  (c),  and  Bishop  v.  Pentland  (d),  in  which  it 
was  held  that,  when  the  assured  has  once  provided  a 
sufficient  crew,  he  is  not  answerable  for  a  subsequent 
loss,  occasioned,  proximately,  by  a  peril  insured  against, 
though  ultimately  by  neglect  in  the  crew.  Such  neglect 
is  part  of  the  risk  insured  against  by  the  assured,  who 
cannot  control  the  master  and  crew.  According  to  the  ar- 
te*) 7  T.  J?.  I6(X 

(6)  See  the  judgment  of  Parke  J.  in  Phillips  v.  Headlam,  2  P.  $ 
Ad.  383. 

(c)  2  P.  §•  Aid.  13.  (d)  1P.$C.  219. 

gument 


1837. 

HOLLING- 
WORTH 

against 
Brodrick. 


in  the  Seventh  Year  of  WILLIAM  IV. 


45 


gument  for  the  defendant,  reasonable  care  is  a  condition 
precedent  to  recovery,  though  for  a  loss  not  occasioned  by 
the  want  of  such  care.  [Lord  Denman  C.  J.  Do  you 
say  that  gross  negligence  during  the  voyage  will  not  in 
any  case  preclude  the  assured  from  recovering  ?  Sup- 
pose there  were  a  leak  which  might  be  stopped  by  the 
most  simple  application,  and  yet,  if  that  were  neglected, 
the  ship  would  go  down  directly.]  In  Busk  v.  The 
Royal  Exchange  Assurance  Company  {a)  the  negligence 
was  very  great;  no  one  was  left  on  board  the  ship 
when  she  took  fire.  The  result  of  the  cases  is,  that  the 
warranty  of  the  assured  is  fulfilled,  or  not,  at  the  com- 
mencement of  the  voyage.  \_Patteson  J.  It  is  to  be  ful- 
filled so  far  as  it  can  be  then.  In  the  case  of  taking  a 
pilot,  as  in  Law  v.  Hollingsworth(b),  it  cannot.]  As  to 
the  observation  that  this  is  a  time  voyage,  the  warranty, 
in  such  a  case,  cannot  be  carried  farther  than  by  making 
it  attach  upon  every  voyage  commenced  during  the 
time.  Here  the  declaration  states  a  loss  during  a 
voyage  so  commenced  and  protected  by  the  policy ;  the 
answer  is,  in  substance,  that  the  vessel  had  become  un- 
seaworthy,  not  before  the  commencement  of  the  voyage, 
but  before  the  loss. 


1837. 

HOLLING- 
WORTH 

against 
Brodrick, 


Lord  Denman  C.  J.  The  defence  of  unseaworthiness 
is  generally  applied  to  the  time  when  the  risk  com- 
menced ;  that  is  not  done  here,  nor  is  the  loss  stated  to 
have  happened  in  consequence  of  the  unseaworthiness 
supervening.  I  own  I  feel  a  doubt,  whether,  if  it  were 
distinctly  averred  that  the  ship  had  by  gross  negligence 
been  brought,  during  the  voyage,  to  a  condition  in 


(a)  2  B.  %  Aid.  73. 


(b)  7  T.  JR.  160. 

which 
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which  she  would  not  be  insurable,  that  might  not  be  a 
defence.  It  is  certainly  a  new,  and  perhaps  a  dangerous 
one ;  but  I  think  that,  if  it  were  clearly  made  out,  the 
assured  could  not  say  that  the  loss  was  by  perils  insured 
against.  The  case,  however,  is  not  such  here.  [His 
Lordship  then  read  the  plea.]  In  the  first  place,  it  is 
not  distinctly  averred  that  the  plaintiff  knew  the  pre- 
cise danger,  for  the  words  "well  knowing  the  premises " 
do  not  amount  to  such  an  averment.  And,  secondly,  it 
is  not  said  that,  but  for  gross  negligence,  the  ship 
might  have  been  restored  to  a  seaworthy  state  before 
the  loss  actually  happened.  The  averment,  that  with 
"  reasonable  care  "  the  ship  might  have  been  repaired 
and  rendered  seaworthy,  does  not  shew  that  there  was 
gross  negligence  in  not  doing  it.  Therefore,  even  sup- 
posing the  law  to  be  as  I  at  first  suggested  (which  I 
have  some  doubt  of,  from  the  novelty  and  dangerous 
nature  of  the  defence),  it  cannot  apply  here ;  and  the 
plaintiff  is  entitled  to  judgment. 

Littledale  J.  The  party  insuring  a  ship  impliedly 
warrants  that  she  is  seaworthy  at  the  commencement 
of  the  voyage.  If  she  becomes  unseaworthy  soon 
after,  that  may  be  a  ground  for  inquiring  whether  she 
actually  was  seaworthy  at  the  commencement  (a).  I  do 
not  say  whether  her  becoming  unseaworthy  soon  after 
the  commencement  of  the  risk  would  or  would  not 
be  a  good  defence  for  the  underwriter  if  the  assured 
failed  to  shew  that  the  loss  was  owing  to  such  want 
of  seaworthiness.  The  plea  here  alleges  that  the  ship, 
during  the  time  of  the  risk,  and  before  the  loss, 
4(  was  greatly  broken,  damaged,  shattered,  loosened,  and 

(a)  Watson  v.  Clark,  1  Dow.  336. 
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unseaworthy."  The  last  word  here  is  the  only  one 
deserving  attention,  because  the  others  may  be  applied, 
in  pleading,  to  any  damage,  however  slight.  It  is 
further  stated  that  she  might  have  been  repaired  and 
rendered  seaworthy  by  the  plaintiff  at  a  very  small  cost ; 
but  it  is  not  alleged  that  he  knew  this.  "  Well  knowing 
the  premises "  is  not  sufficient.  Then  it  only  appears 
that  the  ship,  after  the  commencement  of  the  risk,  be- 
came unseaworthy  without  the  knowledge  of  the  cap- 
tain or  owner ;  and  that  she  was  lost  by  some  cause 
which  may  have  been  as  little  connected  with  the  un- 
seaworthiness as  if  she  had  been  captured.  It  is  con- 
tended that,  this  being  a  time  policy,  the  ship  was  to 
be  kept  seaworthy  for  the  whole  time.  But  that  does 
not  follow.  This  is  a  policy  for  a  year.  Many  vessels 
are  insured  for  voyages  which  will  last  longer ;  but  the 
implied  warranty  as  to  them  is  only  that  they  are  sea- 
worthy, at  the  commencement,  for  the  voyage  insured. 

Patteson  J.  The  defence  is  put  entirely  upon  the 
fact  that  the  ship,  during  the  voyage,  "  was  unsea- 
worthy." It  is  not  stated  that  she  became  so  through 
neglect  to  repair  from  time  to  time,  and  that  that  oc- 
casioned the  loss.  I  do  not  know  that  that  would  have 
been  a  defence.  But  it  is  only  said  that  by  some  means 
the  ship  was  greatly  damaged.  It  is  clear  that  the  im- 
plied warranty  of  seaworthiness  is  satisfied  if  the  ship  is 
seaworthy  at  the  commencement  of  the  risk.  I  do  not 
know  of  any  distinction  on  account  of  the  risk  being  for 
time.  Unseaworthiness  for  want  of  a  particular  de- 
scription of  crew  is  an  exception  to  the  rule,  because 
one  crew  may  be  necessary  in  one  part  of  the  voyage, 
and  another  in  another.    That  case  is  different  from  the 

case 
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1837.  case  of  unseaworthiness  owing  to  something  in  the  con- 
"  dition  of  the  vessel.    Even  if  it  could  be  contended  that 

HOLLING- 

worth       a  default  of  the  owner,  after  the  commencement  of  the 

against 

Brodrick.  voyage,  might  be  set  up  in  the  manner  here  attempted, 
I  should  say  that  the  loss  ought  to  be  traced  to  that, 
because  the  defence  is  no  longer  rested  on  the  implied 
warranty,  but  on  something  actually  done  by  the  owner. 
Here,  the  endeavour  is  to  make  the  implied  warranty 
extend  to  every  period  of  the  voyage  where  the  owner 
could  do  any  thing  for  the  ship,  making  him  responsible 
even  though  the  loss  be  not  caused  by  his  omitting  any  of 
those  things.  There  is  no  authority  for  such  a  position. 
The  plea  is  loosely  drawn,  even  according  to  the  de- 
fendant's view  of  the  case.  It  should  have  stated  that 
the  plaintiff  was  aware  of  the  unseaworthiness,  and  that 
there  was  time  for  repairing  before  the  loss  happened : 
and,  supposing  that,  in  the  case  of  a  time  policy,  the 
assured  were  held  to  a  warranty  of  seaworthiness,  at 
the  commencement  of  each  voyage  during  the  time,  the 
allegations  should  have  been  shaped  accordingly.  But 
I  wish  to  go  upon  the  broad  ground,  that  no  warranty 
of  seaworthiness  is  to  be  implied,  except  at  the  com- 
mencement of  the  voyage  (a). 

Judgment  for  the  plaintiff  (b). 


(a)  Williams  J.  was  absent.  See  p.  14.,  ante. 
(6)  See  Shaw  v.  Robberds,  6  A.  %  E.  75. 
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plaintiff  and  his  family,  and  of  divers,  to  wit  &c,  female  thereup°n,  in 

*  ^  consideration 


Mechelen  against  Eliza  Wallace.  Friday, 

May ■•6th. 

ASSUMPSIT.    The  declaration  stated  that  whereas  Declaration 
,      .         rl  n  .       stated  that  de- 

before  and  at  the  time  or  the  making  or  the  promise  fendant  wished 
&c.,  the  plaintiff  was  desirous  and  intended  to  hire  and  ofher  a  house? 
take  as  tenant  a  furnished  house  and  premises  suited  fo^theTame! 
for  the  convenient  accommodation  and  reception  of  the     the  rent  of 

&c.  ;  and 
thereupon 
considerat: 

scholars  and  boarders,  in  order  that  a  school,  consisting  that  plaintiff 

would  take 

of  such  number  of  boarders  and  scholars,  might  be  car-  possession  of 

.    ,  ,  i    /»       •  i     i  i  i  .        the  said  house 

ried  on  in  and  upon  such  furnished  house  and  premises  partly  fur- 
by  the  plaintiff's  wife;  of  which  desire  and  intention  the  would,'  ffccm- 
defendant,  before  and  at  the  time  &c,  had  notice:— «  And  ^ 
whereas,  also,  the  defendant  at  the  same  time  was  pos-  Jhe  said  house 

1  by  defendant 

sessed  of  a  certain  house  and  premises  in  part  furnished,  in  a  reasonable 

time,  become 

and  was  desirous  that  the  plaintiff  should  take  and  hire,  tenant  to  de- 
fendant of  the 

at  a  certain  rent,  viz.  170/.  per  annum,  the  same  house  said  house,  with 
and  premises,  with  the  said  furniture  and  all  other  fur-  furniture  at 
niture  necessary  for  the  completely  furnishing  the  same  ^nt^andpay 
for  the  purpose  aforesaid  ;  and  thereupon,  to  wit  on  the  the  sf™e  r 

1      r  r  quarterly  from 

14th  day  of  May,  a.  d.  1835,  in  consideration  that  the  a  certain  day, 
J  u  to  wit  &c,  de- 

plaintiff,  at  the  request  of  the  defendant,  would  take  fendant  pro- 
mised plaintiff 

possession  of  the  same  house  and  premises  so  partly  to  send  into  the 

furnished  as  aforesaid,  and  would,  if  the  fu  miture  lie-  within  a  reason- 
able time  after 
plaintiff's 


cessary  for  the  completely  furnishing  the  said  house 
and  premises  for  the  purpose  aforesaid  should  be  sent  sJssTon^lUhe 
into  the  said  house  and  premises  by  the  defendant  furniture 

necessary,  &c. 

within  a  reasonable  time,  become  the  tenant  to  the     Held> that 

the  defendant's 
agreement  to 

send  in  furniture  was  an  inseparable  part  of  a  contract  for  an  interest  in  lands,  and  there- 
fore came  within  stat.  29  Car.  2.  c.  3.  s.  4.,  which,  in  the  case  of  such  contract,  requires 
the  agreement,  or  a  memorandum  thereof,  to  be  in  writing. 

Vol.  VII.  E  defendant 
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.1 837»      defendant  of  the  said  house  and  premises,  with  all  the  fur- 
niture  aforesaid,  at  the  rent  aforesaid,  and  pay  the  same 

Mechelen  l  " 

against      rent  quarterly,  commencing  from  a  certain  day  then  in 

Wallace. 

that  behalf  agreed  upon,  to  wit  the  25th  day  of  the  said 
month  of  May,  the  defendant  promised  the  plaintiff  that 
she  the  defendant  would,  within  a  reasonable  time  after 
the  plaintiff  should  have  so  taken  possession  of  the  same 
house  and  premises,  send  into  the  said  house  and  pre- 
mises all  the  furniture  necessary  for  the  completing  of 
the  furnishing  of  the  said  house  with  furniture,  of  good 
quality,  and  suited  for  the  purpose  aforesaid,  to  wit " 
&c.  (describing  the  furniture  to  be  sent  in).  The  de- 
claration then  stated  that  plaintiff,  relying  &c,  did,  on 
May  25th,  at  defendant's  request,  take  possession  of  the 
said  house  and  premises  so  partly  furnished,  and  re- 
mained in  possession  of  the  same  until  the  expiration 
of  such  reasonable  time,  &c,  to  wit  &c.  And,  although 
plaintiff  would  have  become  tenant  as  aforesaid,  and 
paid  rent  as  aforesaid,  if  defendant  would  have  sent 
in  such  furniture  as  aforesaid  within  such  reasonable 
time  as  aforesaid ;  and  although  such  reasonable  time 
elapsed  long  before  the  commencement  of  this  suit, 
and  plaintiff,  during  such  reasonable  time,  to  wit  &c, 
requested  defendant  to  send  in  such  furniture;  and 
although  defendant  did,  during  such  reasonable  time, 
to  wit  on  &c,  send  into  the  said  house  and  premises 
divers,  to  wit  twenty,  articles  of  furniture;  yet  &c, 
Breach,  that  the  articles  so  sent  in  were  not  of  good 
quality,  nor  suited  for  the  purpose  aforesaid ;  but  on  the 
contrary  &c. :  and,  further,  that  defendant  did  not,  within 
such  reasonable  time,  &c,  send  into  the  said  house  and 
premises  all  the  furniture  necessary  to  complete  the 
furnishing,  &c,  but  neglected  &c,  and  a  great  part,  to 

wit 
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wit  three  fourths  of  the  furniture  necessary  &c,  never  1837. 
was  sent  in :  by  means  whereof  the  said  house  and 

Mechelek 

premises  were  and   remained  insufficiently  furnished  against 

. '■'•**»  Wallace, 

and  unfit  for  the  purposes  aforesaid,  and  plaintiff  was 
thereby  prevented  from  having  in  the  said  house  and 
premises  such  school  as  aforesaid,  &c. :  alleging  damage 
in  various  other  ways. 

Second  plea,  that  the  promise  in  the  declaration 
mentioned  was  and  is  part  and  parcel  of  a  contract 
made  by  and  between  plaintiff  and  defendant  concern- 
ing the  said  tenement,  and  the  interest  relating  to  the 
same,  as  in  the  said  declaration  appears ;  and  that 
neither  the  said  contract  nor  any  memorandum  or  note 
thereof  was  or  is  in  writing  signed  by  defendant,  or  any 
other  person  thereunto  by  her  lawfully  authorised. 
Verification. 

Demurrer,  assigning  for  cause,  among  others,  that 
the  promise,  as  it  appears  by  the  declaration,  is  a  pro- 
mise relating  only  to  personal  chattels,  and  that  the 
agreement  to  take  possession  of  the  said  house  and 
premises,  and  further  to  do  as  in  the  declaration  is 
mentioned,  is  not  the  contract  on  which  the  action  is 
brought,  but  the  consideration  of  defendant's  pro- 
mise ;  and  such  contract,  as  appears  in  the  declaration, 
has  been  performed,  and  is  sufficient  as  a  consider- 
ation without  writing.    Joinder  in  demurrer. 

John  Henderson  for  the  plaintiff.  The  fourth  section 
of  the  Statute  of  Frauds,  29  Car.  2.  c.  3.,  is  not  avail- 
able in  this  case.  Where  there  is  an  entire  contract  to 
do  several  things,  some  of  which  are  within  the  statute, 
it  applies  to  the  whole ;  but  here  the  promise  declared 
upon  is  separate  and  single,  and  relates  to  personal 

E  2  chattels 
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chattels  only ;  the  statute,  therefore,  does  not  take 
effect.  This  distinction  is  supported  by  The  Earl  of 
Falmouth  v.  Thomas  (<z),  where  the  statute  was  held  to 
apply,  because  the  land  and  the  other  subjects  of  con- 
tract were  so  incorporated  together  as  to  be  inseparable. 
In  Chaters.  Beckett  (b),  and  Thomas  v.  Williams  (c),  where 
contracts,  subject  to  the  statute  as  to  one  of  the  matters 
promised,  were  held  to  be  so  altogether,  the  promises 
within  and  those  not  within  the  statute  were  indivisible. 
And  in  Wood  v.  Benson  (d),  where  those  decisions  were  re- 
cognised, it  was  observed  by  Lord  Lyndhurst  C.  B.,  and 
Bayley  B.,  that  in  those  cases  an  entire  contract  was  set 
out  in  the  declaration,  but  the  proof  failed  as  to  a  por- 
tion of  it,  by  reason  of  the  statute;  consequently  there 
was  a  variance.  In  Mayjield  v.  Wadsley  (e)9  where 
there  was  a  contract  for  the  interest  in  a  farm,  and  for 
growing  crops,  and  likewise  for  dead  stock,  it  was  held 
that  the  bargain  for  dead  stock,  being  distinct  from  the 
rest  of  the  contract,  was  not  affected  by  the  statute. 
There  it  was  contended  (and  a  like  suggestion  may  be 
made  here)  that  the  agreement  for  dead  stock  was  sub- 
sidiary to  the  contract  for  the  interest  in  land ;  but  the 
argument  did  not  prevail.  In  the  present  case,  how- 
ever, there  is  only  one  subject-matter  of  contract  in 
question.  The  defendant  engages  to  send  the  plaintiff 
furniture  for  a  house.  It  is  immaterial  for  the  present 
purpose,  whether  the  furniture  was  to  be  supplied  for  a 
house  or  for  a  ship.  Supposing  that  the  word  "  con- 
tract," in  the  fourth  section  of  the  statute,  means  (like 
"agreement")  the  consideration  as  well  as  the  promise, 

(a)  1  Cro.  <£  M.  89.    S.  C.  3  Tyr.  26.       (b)  7  T.  R.  201 

(c)  10  B.  §■  C.  664. 

(d)  2  Tyr.  93.    S.  C.  2  Cro.  %  J".  94.        (e)  3  B.  %  C.  357. 

which 


in  the  Seventh  Year  of  WILLIAM  IV. 


53 


which  is  rendered  doubtful  by  the  comments  on  sect.  17  1837. 
in  Egerton  v.  Mathews  (a),  still  the  plaintiff  here  is  not  " 

Mechelen 

seeking  to  charge  the  defendant  with  any  66  contract  or  against 

,  .  "Wallace. 

sale  of  lands,  tenements  or  hereditaments,  or  any  in- 
terest in  or  concerning  them;'7  but  only  with  a  con- 
tract to  deliver  furniture.  The  "  agreement,"  therefore, 
is  not  required  to  be  in  writing.  It  is  true  that  the 
consideration  for  the  defendant's  contract  was  the 
taking  of  a  house  by  the  plaintiff ;  but  that  may  have 
been  a  good  consideration,  though  the  contract  for  such 
taking  was  not  testified  by  writing  so  that,  according 
to  the  statute,  an  action  could  have  been  brought  upon 
it.  The  consideration  was  executed  by  the  plaintiff's 
taking  possession :  and  it  is  not  to  be  presumed  on  these 
pleadings  that  he  did  not  sign  an  agreement  for  becoming 
tenant.  \_Patteson  J.  referred  to  Harvey  v.  Grabham  (Z>), 
and  Lord  Denman  C.  J.  to  Head  v.  Baldrey  (c).] 

Maule,  contra.  The  enactment  in  sect.  4  of  the  Sta- 
tute of  Frauds  is,  that  no  action  shall  be  brought  to 
charge  any  person  upon  any  contract  or  sale  of  lands, 
or  any  interest  in  or  concerning  them,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some 
memorandum  thereof,  shall  be  in  writing,  &c.  It  mani- 
festly treats  "  agreement "  and  "  contract "  as  equiva- 
lent ;  and  the  question  here  is,  whether  the  agreement, 
or  contract,  upon  which  it  is  sought  to  charge  the  de- 
fendant, be  for  lands  or  any  interest  in  or  concerning 
them.  The  general  rule  is,  that  a  contract  is  entire, 
and  not  to  be  separated ;  the  cases  in  which  the  ap- 
plication of  that  rule  fails  are  where  there  are  two  con- 


(a)  6  East,  307. 


(6)  5A.8?E.  61. 
E  3 


(c)  6J.8fE.  450. 

tracts, 
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tracts,  not  one.  That  was  the  ground  of  decision  in 
Mat/field  va  Wadsley  (a).  It  cannot  be  said  here  that 
there  was  one  contract  that  the  defendant  should  send 
in  furniture,  another  that  the  plaintiff  should  become 
tenant.    In  the  former  case  of  Mechelen  v.  Wallace  (b) 

it 

(a)  3  B.  $  C.  357. 


Saturday, 
April M6th, 
1836. 

M.  agreed 
verbally  with 
W.'s  agent  to 
take  a  house 
of  W.,  fur- 


(b)  Mechelen  against  Eliza  Wallace. 

Trespass  for  taking  plaintiff's  goods.  Plea,  Not  guilty.  On  the  trial 
before  Alder  son  B.  at  the  Gloucester  Spring  assizes,  1836y  it  appeared  that, 
the  defendant  having  a  house  to  let,  the  plaintiff,  in  May  1835,  entered  into 
a  negotiation  with  one  Wood,  the  defendant's  agent,  for  taking  it ;  and  it 
was  agreed  verbally  between  Wood  and  the  plaintiff  that  the  latter  should 


nished,  at  170/.   rent  the  house,  furnished,  and  pay,  for  the  house  and  furniture,  170/.  a 


a  year  rent,  for 
the  house  and 
furniture,  pay- 
able quarterly, 
and  in  advance. 
The  house  was 
furnished  only 


year,  by  quarterly  payments,  to  be  made  in  advance.    At  the  time  of  this- 

treaty  the  house  was  furnished  in  part  only,  bt&t  the  agen-a  said  that  it 

should  be  furnished  completely,  in  a  manner  suitable  to  a  lady's  school. 

No  time  was  fixed  at  which  the  furnishing  was  to  be  completed.  The 

plaintiff  entered  on  the  25th  of  May.    The  furniture  was  never  put  in. 

in  part,  but  the   After  the  plaintiff  had  entered,  a  written  agreement  was  tendered  for  his 

agent  said  that  gig,^^^  .  but  ne  (Dy  letter  to  the  agent)  replied  that  he  declined  execut- 
lt  should  be  &  J  °     J  r 

ing  an  agreement  for  a  house  which  was  not  furnished,  complained  that 

furniture  had  not  been  sent  in,  and  stated  that  he  had  relied  upon  the 
honour  of  Wood  for  this  being  performed.  In  September  1835,  the  de- 
fendant distrained  for  421.  10s.  The  learned  Judge  left  it  to  the  jury  to 
say,  whether  the  payment  of  rent,  as  above  stated,  had  been  agreed  for 
between  the  plaintiff  and  defendant  absolutely,  or  on  condition,  only,  of 
the  house  being  properly  furnished ;  and,  in  the  latter  case,  whether  or  not 
the  defendant  had  broken  the  condition.    Verdict  for  the  plaintiff. 


completely  fur- 
nished ;  not, 
however,  spe- 
cifying any 
time.    M.  was 
let  into  pos- 
session within 
a  month  from 
the  above 
treaty.  After 
the  expiration 
of  a  quarter, 
W.  distrained 
for  rent,  the 
furniture  not 
having  been 
sent  in  as  pro- 
mised. M. 
brought  tres- 
pass. 

Held,  that  it 


Talfourd  Serjt.  now  moved  for  a  new  trial,  on  the  grounds  that  the  jury 
were  misdirected,  and  that  the  verdict,  was  against  evidence.  The  agree- 
ment for  taking  the  premises  and  paying  170/.  rent  was  a  complete  bar- 
gain ;  there  was  a  time  fixed  from  which  the  rent  was  to  run,  and  the 
plaintiff  had  taken  actual  possession.  The  stipulation  for  furnishing,  if  it 
rested  on  any  thing  more  than  the  honour  of  Wood  (which  the  plaintiff 
appears  by  his  letter  to  have  relied  upon),  could,  at  most,  be  only  the  sub- 
ject of  a  cross  action.    If  this  were  otherwise,  the  defendant's  claim  of 


was  a  question 
for  the  jury 
whether  the 

agreement  to  pay  rent  was  absolute,  or  on  condition  only  of  the  furniture  being  sent  in  i 
that  there  was  evidence  upon  which  they  might  find  it  to  have  been  conditional :  and 
therefore,  that  the  distress  was  not  justified. 
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it  was  expressly  held  that  the  undertakings  of  the  re- 
spective parties  could  not  be  separated.  There  is  one 
contract,  to  do  several  things,  a  part  of  which  is  within 
the  statute.  It  is  not  necessary  that  the  breaches  alleged 
should  relate  to  that  part.  The  argument  of  the  de- 
fendant's counsel  in  Chater  v.  Beckett  [a)  (where  Lord 
Lexington  v.  Clarke  (b)  was  cited),  and  the  judgments  of 


rent  might  be  answered  as  long  as  a  single  chair  or  table  was  not  perfectly- 
completed  and  sent  in.  There  was  no  evidence  that  the  agreement  for  rent 
was  intended  to  be  conditional.  Regnart  v.  Porter,  7  Bing.  451.,  was  cited 
for  the  plaintiff  at  the  trial ;  but  there  the  rent  was  to  commence  at  a  future 
day,  and  the  works  engaged  for  by  the  landlord  were  to  be  done  imme- 
diately ;  the  performance  of  these,  therefore,  might  justly  be  regarded  as  a 
condition  precedent  in  point  of  time.  In  note  (4)  to  Pordage  v.  Cole, 
1  Wms.  Saund.  320  a,  Mr.  Serjt.  Williams  lays  it  down  that,  "  If  a  day- 
be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing  any  other 
act,  and  the  day  is  to  happen,  or  may  happen,  before  the  thing  which  is 
the  consideration  of  the  money,  or  other  act,  is  to  be  performed,  an  action 
may  be  brought  for  the  money,  or  for  not  doing  such  other  act  before 
performance ;  for  it  appears  that  the  party  relied  upon  his  remedy,  and  did 
not  intend  to  make  the  performance  a  condition  precedent :  and  so  it  is 
where  no  time  is  fixed  for  performance  of  that,  which  is  the  consideration 
of  the  money  or  other  act :  "  and  many  authorities  are  cited. 

Lord  Denman  C.  J.  If  the  performance  of  the  furnishing  was  not  left 
to  the  defendant's  honour,  the  stipulation  respecting  it  is  part  of  the  agree- 
ment. The  observation  upon  it  in  the  letter  to  Wood  is  only  reproach 
to  him,  In  my  opinion  there  was  evidence  that  the  payment  of  rent  was 
intended  to  be  conditional ;  the  house  to  be  rented  was  to  be  a  furnished 
house  and  no  other. 

Patteson  J.  I  do  not  see  how  the  contracts  for  rent  and  for  furnish- 
ing can  be  separated.  I  think,  with  my  Lord,  that  there  was  evidence  of 
the  agreement  being  conditional. 

Coleridge  J.  concurred. 

(Littledale  J.  was  absent.) 

Itule  refused. 


1837. 


Mechelen 

against 
Wallace. 


(a)  7  T.  R.  203. 


(6)  2  Venln  223. 

E  4  Lord 
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]837.  LiOrd  Ke?ii/on  and  Grose  J. ,  who  held  that  an  agreement 
void  in  part  by  the  statute  could  not  be  severed,  apply 
strongly  to  this  case.  Supposing,  here,  that  the  pro- 
mise to  take  the  house  were  cancelled,  the  remaining 
promise  to  send  in  furniture  would  appear  without 
reason  or  consideration.  Bird  v.  Higginson  (a),  where 
the  demise  of  a  messuage  without  deed  was  held  void., 
because  coupled  with  a  license  to  shoot  and  fish,  is 
analogous  to  the  present  case.  Wood  v.  Benson  {b)  is 
consistent  with  the  argument  for  the  defendant.  [Lord 
Denman  C.  J.  It  is  merely  an  exemplification  of  the 
doctrine  in  Mayfield  v.  Wadsley  [c)J]  Carrington  v. 
Roots  (d)  shews  that  a  contract  void  by  the  clause  now 
in  question  cannot  be  the  ground  of  an  action,  even 
though  such  action  be  not  brought  expressly  to  enforce 
the  contract.    [He  was  then  stopped  by  the  Court.] 

J.  Henderson  in  reply.  The  former  case  of  Mechelen 
v.  Wallace  (e)  turned  on  the  question,  whether  an  actual 
renting  at  1 70/.  had  commenced  ;  and  it  was  there  de- 
cided only  that  the  furnishing  wras  a  condition  pre- 
cedent. The  question  here  is,  whether  the  contract 
insisted  upon  in  this  action,  that  is,  the  defendant's 
promise  to  furnish  the  house,  affects  an  interest  in  land. 
The  ground  of  decision  in  Bird  v.  Higginson  [a)  was, 
that  the  demise  was  entire.  The  argument  for  the  de- 
fendant here  assumes  that  the  alleged  contract  would 
oblige  her,  not  only  to  send  in  furniture,  but  to  let  a 
house.  No  such  obligation  is  suggested  in  the  plaintiff's 

(a)  2  A.  §  E.  696.    Affirmed  on  Error,  Bird  v.  Higginson,  6  A.  $  E, 
824. 

(b)  2  Tyr.  93.    S.  C.  2  Cro.  $  J.  94. 

(c)  3  B.  Sf  C.  357.  (d)  2  M.  $  W.  248. 
(e)  "Ante,  p.  54.  note  (6). 

pleading, 
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pleading,  or  would  be  established  by  a  judgment  in  his  1837. 
•favour.    \_Patteson  J.    The  declaration  states  that  the 

Mechelen 

plaintiff  was  to  become  tenant  to  the  defendant,  at  a  against 

Wallace, 

certain  rent,  the  payment  to  commence  from  a  day 
agreed  upon.]  The  only  promise  alleged  as  made  by 
the  defendant,  is  to  send  in  furniture. 

Lord  Denman  C.  J.  The  bare  statement  of  the 
case  on  the  pleadings  shews  that  the  contract  in  ques- 
tion does  relate  to  an  interest  in  lands.  The  judgment 
must  be  for  the  defendant. 

Littledale  J.  The  declaration  states,  as  the  con- 
sideration for  the  defendant's  promise,  that  the  plaintiff 
was  to  become  tenant  to  the  defendant  of  the  house  and 
furniture  together,  if  certain  things  should  be  performed ; 
that  is,  if  the  furniture  should  be  sent  into  the  house 
in  reasonable  time.  It  cannot  be  contended  that  there 
was  not  an  agreement  for  an  interest  in  the  land,  and, 
that  being  so,  the  defendant's  promise  came  within  the 
statute. 

Patteson  J.  It  is  clear  that  the  plaintiff,  at  any  rate5 
contracted  for  an  interest  "  in  or  concerning"  "  lands, 
tenements,  or  hereditaments  "  (a). 

Judgment  for  the  defendant. 


(a)  Williams  3.  was  absent.    See  p.  14.  ante. 
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SMaytnh  ^e  King  against  Bourne  and  Others. 


Where  an 
erroneous 


JjgRROR  from  the  Monmouthshire  Quarter  sessions, 
judgment  is  The  recor(j  set  out  that   at  the  January  Quarter 

given  by  an  . 

inferior  court,    sessions,  1837,  for  the  county  of  Monmouth.  Andrew 

on  a  valid  in-  ^ 

dictment,  (as     Bourne,  Francis  Bourne,  and  Thomas  Howerth,  were 

by  passing 

sentence  of      jointly  indicted,  in  two  counts,  the  first  for  burglary  and 

transportation 

in  a  case  the  second  for  larceny,  pleaded  Not  Guilty,  and  were 

only^with16  convicted  on  the  first  count  and  acquitted  on  the  second ; 

defendant^  ^  anc^  that  it  was  thereupon  considered  by  the  Court 

bring  error,  there  that  Andrew  Bourne,  for  his  said  offence,  should 

this  Court  can  J  J 

neither  pass      fog  transported  beyond  the  seas  to  such  place  as  the 

the  proper  sen-  1  ^  L 

tence,  nor  send  King,  by  the  advice  &c,  should  direct,  for  seven  years  ; 

back  the  record 

to  the  Court     and  Francis  Bourne  and  Thomas  Howerth  each  for  the 

below  in  order  .  . 

that  they  may    term  or  his  natural  lite.    Error  was  assigned  in  several 

do  so ;  but  the    c  .......  ,  , 

judgment  must  ^orms  ;  the  objection  being,  in  substance,  that,  upon 
the^efendant^  tne  count  for  burglary,  judgment  of  transportation  could 
discharged.  not  g[ven  ^  .  anc[  the  parties  prayed  that  the  judg- 
ment might  be  reversed,  and  that  they  might  be  re- 
stored to  the  free  law  of  the  land,  and  to  all  things 
which,  by  reason  of  the  judgment  and  proceedings 
aforesaid,  they  had  lost.  The  Crown  joined  in  error, 
and  prayed  that  this  Court  might  proceed  to  examine 
the  record,  and  process,  and  the  judgment,  and  the  errors 
assigned,  and  that  the  judgment  might  be  confirmed. 
But,  upon  the  case  now  coming  on  for  argument,  Sir 
J.  Campbell^  Attorney- General,  admitted  that  the  judg- 

(o)  Under  stat.  7&8G.4.  c.  29.  s,  11.  See  now  stat.' 7  W.  4.  <J*  1  Vict. 
c.  86.  ss.  1,  2,  3. 

ment 
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ment  was  erroneous,  and  that  the  only  question  was, 
whether  this  Court  would,  under  the  circumstances, 
pass  the  proper  sentence,  or  remit  the  case  back  to  the 
sessions. 

Peacock  for  the  prisoners.  The  order  of  this  Court 
should  be  that  the  prisoners  be  discharged.  "  The 
Court  of  King's  Bench  never  gives  judgment  upon  a 
conviction  in  another  court :  "  Rex  v.  Baker  (a).  Rex  v. 
Kenworthy  (b)  is  no  authority  against  the  discharge : 
there  the  sessions  had  made  an  order  for  transportation, 
but  had  not  followed  it  up  by  judgment,  and  this  Court 
ordered  them  to  proceed  to  judgment.  But  where  a 
judgment  has  been  given,  as  in  the  present  case,  and  is 
removed  by  writ  of  error,  this  Court  can  do  nothing 
but  reverse  or  affirm.  In  Rex  v.  Ellis  (c)  the  sessions 
had  sentenced  the  prisoner  to  fourteen  years'  transport- 
ation, where  the  judgment  ought  not  to  have  been  for 
more  than  seven ;  and  this  Court,  distinguishing  the  case 
from  Rex  v.  Keivworthy  (b),  on  the  ground  that  no 
judgment  was  there  passed  in  the  Court  below,  refused 
to  do  more  than  reverse.  In  Rex  v.  Lookup  (d),  where 
the  judgment  of  the  Court  of  King's  Bench  was  re- 
versed in  the  House  of  Lords,  this  Court  discharged  the 
defendant  on  motion.  \Patteson  J.  There  the  fatal  ob- 
jection was  to  the  indictment  itself.  It  was  so  in  Rex  v. 
Nicholl  (<?).]  In  Rex  v.  Howes  (g),  where  the  Crown 
omitted  to  join  in  error,  the  prisoners  were  discharged. 
[Sir  J.  Campbell,   Attorney-General.     The  objection 

(«)  Carth.  6.  (b)  I  B.  $  C.  711. 

(c)  5B.  #  C.  395.  (d)  3  Burr.  1901. 

(c)  1  B.  #  Ad.  21,  (g)  3  Nev.  %  M.  462.  . 

there 
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1837.       there  was  to  the  indictment  («).]    If  this  case  were  re- 
'       mitted  to  the  sessions  for  their  sentence,  it  would  pro- 

The  King  r 

against  bably  go  to  a  court  composed  of  different  persons  from 
those  who  tried  it.  [Lord  Denman  C.  J.  In  Rex  v. 
Kenworthy  (b)  the  case  was  sent  back  to  the  assizes  for 
judgment,  and  those  assizes  would  be  held  under  a  new 
commission.  Patteson  J.  It  is  every  day's  practice  to 
respite  judgment  to  the  next  assizes.]  A  distinction 
has  been  taken  in  civil  cases  between  error  brought  by 

May  7  th,  1834.  (a)  In  The  King  against  Howes  and  Thompson,  the  defendants  and  one 
When  error  is     Lines  were  tried  at  the  sessions  for  the  city  and  county  of  the  city  of  Nor- 

brought  on  a  wich,  on  an  indictment  charging  them  in  the  first  count,  under  stat.  7  &  8 

judgment  for  _                          .  ,                   .  '   .                        .  .  . 

felony,  and  the  c'       s'  6,»  w     an  assau"  wlt"  intent  to  rob,  and  in  the  second 

Crown  does  not  count  with  a  common  assault.    On  the  first  count  Howes  and  Thompson 

join  in  error,       were  convicted,  and  Lines  acquitted.    On  the  second  count  Lines  was 

the  defendants     „      .  ,.  ,  ,  „  , 

will  be  dis-         round  guilty,  but  no  verdict  was  recorded  as  to  Howes  and  Thompson. 

charged.  The  latter  defendants  were  sentenced  to  transportation  for  life.  Lines 

was  discharged  without  day.  A  writ  of  error  was  brought,  and  the  errors 
assigned  were:  1.  That  there  was  a  misjoinder  of  offences  in  the  indict- 
ment, the  first  count  being  for  a  felony  by  statute,  and  the  second  for  a 
misdemeanor  at  common  law ;  2.  That  the  defendants  were  given  in  charge 
to  the  jury  upon  both  counts  instead  of  one  only ;  3.  That  the  judgment 
delivered  on  the  indictment  is  uncertain,  it  not  sufficiently  appearing  for 
What  offence  the  defendants  are  thereby  sentenced  to  be  severally  trans- 
ported, &c.  The  prayer  was,  that  the  judgment  be  reversed,  and  the  de- 
fendants restored  to  the  free  law,  &c,  and  all  that  they  have  lost,  &c. 
The  Crown  not  having  joined  in  error,  the  Court,  in  Easter  term,  1834, 
granted  a  peremptory  rule  (a  previous  rule  having  been  made  to  the  like 
effect)  that  judgment  should  be  entered  for  the  defendants,  unless  the 
coroner  and  attorney  of  this  Court  should  join  in  error  within  four  days 
after  notice  of  that  rule  to  be  given  to  the  prosecutor  and  the  solicitor 
for  the  treasury.  In  the  same  term,  May  7th,  the  Crown  not  having  joined 
in  error,  the  defendants  were  brought  to  the  bar,  and  Palmer,  on  their 
behalf,  moved  for  judgment.  Lord  Denman  C.  J.  said  that  it  was  the 
constant  practice,  in  cases  of  misdemeanor,  to  discharge  prisoners  for  want 
of  joinder  in  error ;  that  it  seemed,  a  fortiori,  that  the  same  should  be  done 
in  felony ;  and  that  the  Court  did  not  see  what  other  course  they  could 
take.  It  was,  therefore,  ordered  by  The  Court  [Lord  Denman  C.  J., 
Patteson,  Littledale,  and  Williams  Js.]  that  the  prisoners  should  be  dis- 
charged. 

(by  ib.  §  a  7ii. 

the 
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the  plaintiff  and  error  by  the  defendant:  in  the  first 
case,  it  has  been  held  that  a  new  judgment  should  be 
given ;  Baker  v.  Lade  (a) ;  in  the  second,  that  the  judg- 
ment should  be  reversed  merely ;  Parker  v.  Harris  {b) ; 
because  there  the  suit  of  the  party  prosecuting  the  writ 
is  only  to  be  eased  and  discharged  of  the  judgment 
This  distinction  is  recognised  in  3  Bac.  Abr.  118,  119. 
Error,  (M)  2.  (c),  and  may  be  extended,  by  analogy,  to 
Crown  cases.  Further,  where  the  Court  below  has  a 
discretionary  power  as  to  the  sentence,  this  Court, 
which  cannot  exercise  the  discretion,  will  not  pass  the 
sentence.  Now,  in  the  present  case,  the  Court  below 
might,  according  to  their  view  of  the  circumstances, 
either  have  pronounced  judgment  of  death,  or  ordered 
that  judgment  to  be  recorded,  under  stat.  4  G.  4.  c.  48. 
And  the  statute,  by  sect.  1,  expressly  vests  this  power 
in  "  the  Court  before  which "  the  "  offender  shall  be 
convicted."  In  the  present  case,  the  discretion  of  the 
Court  below  was  so  far  influenced  by  the  facts,  that  dif- 
ferent sentences  were  passed  upon  the  prisoners.  The 
son  of  a  person  executed  may  bring  error,  as  in  Rex 
4*  Reg.  v.  Walcott  [d) ;  there  it  would  be  impossible  to 
pass  a  new  sentence,  or  remit  the  case  back  to  the 
court  which  tried. 

Sir  J.  Campbell,  Attorney- General,  contra.  This 
Court  may  pass  sentence  virtute  officii ;  or  may  remit 
the  case  to  the  justices,  who  are  not  precluded  by  the 
terms  of  their  commission  from  passing  sentence  of 
death,  where  no  difficulty  arises.  The  conviction  being 
lawful,  there  is  no  authority  for  discharging  the  prisoners. 

(a)  Garth,  253.  (b)  1  Salic.  262.  (c)  7th  ed. 

(d)  4  Mod.  395.    See  9  How.  St.  Tr.  560. 

The 


62 


CASES  in  TRINITY  TERM 


1837.       The  Court  is  bound  to  give  that  judgment  which  ap- 
k         pears,  upon  the  whole  record,  to  be  the  proper  one; 
against       and  there  is  no  difference,  in  this  respect,  between  a 

Bourne.  . 

court  of  error  and  the  court  of  original  jurisdiction ;  Le 
Bret  v.  Papillon  (a).  The  general  rule  is  that,  if,  on 
error,  judgment  be  reversed,  the  court  of  error  shall 
give  the  same  judgment  as  the  inferior  court  ought  to 
have  given  ;  Com.  Dig.  Pleader  (3  B  20. )•  [Lord  Den- 
man  C.J.  In  3  Inst.  210,  c.  101,  the  consequences  of  a 
judgment  being  pronounced  erroneous  are  pointed  out, 
but  no  mention  is  made  of  any  proceeding  but  reversal. 
The  distinction  between  error  at  the  suit  of  the  plain- 
tiff and  of  the  defendant  is  recognized  in  Com.  Dig. 
Pleader  (3  B  20.)].  That  distinction,  as  stated  in  3  Bac. 
Abr.  118,  119.  Error  (M)  2.,  and  the  cases  there  cited, 
applies  to  civil  cases,  and  can  have  no  place  in  a  criminal 
proceeding,  which  is  for  the  benefit  of  the  public.  The 
erroneous  "judgment,"  to  which  those  authorities  refer, 
bears  no  analogy  (for  the  present  purpose)  to  the  sen- 
tence in  a  criminal  case.  Where  parties  have  been 
properly  convicted,  no  injury  can  be  done  to  them  by 
pronouncing  the  right  sentence.  If  the  Court  think 
proper  to  remit  the  case  to  the  sessions,  it  may  as 
fitly  be  done  here  as  in  Rex  v.  Kenworthy  (b).  There 
the  Court  below  had  given  no  judgment,  but  merely 
made  an  order;  here  there  is  a  judgment  in  form,  but 
it  awards  a  kind  of  punishment  which  no  law  sanc- 
tions in  the  case  of  burglary ;  the  sentence,  therefore, 
is  rather  a  nullity  than  an  erroneous  judgment  ;  it  is 
as  if  the  Court  had  imposed  a  penance,  or  a  journey  to 
Rome.    In  that  respect  the  case  differs  from  Rex  v. 

(a)  4  East,  502.  (6)  1  B.  §  C.  711. 

Ellis, 
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Ellis  (a),  where  the  Court  below  had  power  to  inflict  1837. 
transportation,  but  awarded  it  for  an  undue  period.      '  ~ 

1  1  The  King 

[Patteson  J.   In  Rex  v.  Kenworthy  (b)  Abbott  C.  J.  said,  against 

Bourne. 

"  Perhaps  no  judgment  at  all  has  been  given  ;  and  if  so, 
there  cannot  be  any  reversal"].  The  only  reason  that 
could  be  urged,  practically,  against  remitting  such  a 
case  to  the  sessions  would  be  that  the  punishment  is 
discretionary,  and  a  future  court  of  quarter  sessions 
may  not  be  acquainted  with  the  facts.  But  the  punish- 
ment, in  this  case,  is  fixed  by  statute,  so  as  to  admit  of 
no  exercise  of  discretion.  The  alternative  of  pro- 
nouncing or  recording  sentence  of  death  could  create  no 
real  difficulty,  because,  by  stat.  4  G.  4.  c.  48.  s.  2.,  re- 
cording judgment  of  death  is  equivalent  to  pronouncing 
it  and  reprieving.  The  reprieve  might  be  subsequently 
carried  into  effect,  or  the  prisoners  executed,  according 
to  the  facts  which  might  be  represented  to  the  Crown. 
And  even  if  this  were  otherwise,  a  discretion  may  as 
well  be  exercised  at  a  session  subsequent  to  the  trial  as 
at  a  subsequent  assize.  As  to  the  power  of  this  Court 
to  dispose  of  the  case,  Rex  v.  Garside  (c)  and  Rex  v. 
Athoe  (d)  shew  that  the  Court  may  award  execution  on 
a  record  brought  before  it  by  certiorari :  and  it  must 
have  the  same  power  to  pronounce  sentence.  In  Rex  v. 
Baker  (e)  this  Court  refused  to  give  judgment  upon  a 
conviction  in  another  court  j  and  tney  did  the  same  in 
Rex  v.  Nichols  (g) :  but  in  the  latter  case  they  assigned, 
as  a  reason,  that,  the  case  being  tried  at  the  sessions, 
they  could  have  no  information  of  the  merits.  Those 
were  cases  of  misdemeanor  punishable  by  fine,  in  ap- 

(o)  5  B.  cf  C.  395.  (b)  1  B.  $  C.  712. 

(c)  2  A.  §  E.  266.  (d)  1  Stra.  553.  {e)  Carth.  6. 

(g)  13  East,  4 12.  note  (a).    S.  C.  2  Stra.  1227. 

portioning 
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portioning  which  a  knowledge  of  the  facts  was  indis- 
pensable. Here,  the  jadgment  to  be  given  is  simply 
that  of  death ;  it  is  not  in  the  discretion  of  the  Court 
to  alter  it :  they  may  record,  instead  of  pronouncing  the 
sentence  ;  but  that,  in  legal  effect,  makes  no  difference. 
In  Rex  v.  Kenworthy  (a)  Abbott  C.  J.  says,  that  this 
Court  may  pass  judgment  on  conviction  in  an  inferior 
court,  "  where  the  punishment  is  not  discretionary." 

Peacock  in  reply.  In  Rex  v.  Athoe  (b)  and  Rex  v. 
Nichols  (c),  no  sentence  whatever  had  been  passed  by 
the  courts  below.  If  the  present  case  were  remitted  to 
the  sessions  for  judgment,  and  they  gave  it,  there  would 
be  two  different  records,  as  was  objected  in  Rex  Reg. 
v.  Walcott  (d).  Awarding  execution  on  a  valid  judgment, 
as  was  done  in  Rex  v.  Gar  side  (e),  is  very  different 
from  reversing  a  bad  judgment  and  substituting  a  good 
one.  To  say  that  pronouncing  sentence  of  death  at  the 
sessions  would  be  equivalent  to  recording  it,  is  to  assume 
that,  if  sentence  were  so  pronounced,  there  would  be  a 
reprieve,  which  this  Court  cannot  know.  The  prayer,  on 
behalf  of  the  Crown  upon  the  record,  is  merely  that  the 
judgment  should  be  affirmed.  The  Attorney-General, 
who  admits  this  judgment  to  be  erroneous,  is  not  entitled 
to  ask  that  a  valid  one  should  be  passed.  [Patteson  J. 
The  distinction  between  error  brought  by  plaintiff  and 
by  defendant  is  repudiated  in  Gildart  v.  Gladstone  (g)  ; 
and  many  of  the  authorities  are  referred  to,  particularly 
Anon.  1  Salic.  (h).~\     In  Gilda7l  v.  Gladstone  (g)  the 

(a)  IS.  8f  C.lll,  (b)  1  Stra.  553. 

(c)  13  East,  412.  note  (a).    S.  C.  2  Stra.  1227. 

(d)  4  Mod.  395.  (e)  2  A.  §-  E.  266. 
(g)  12  East,  668.  (A)  1  Salk.  401. 
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defendant  brought  error,  and  the  Court  held  him  1837. 

entitled  to  something  more  than  a  reversal,  namely,  to     The  KlNO 

judgment  as  it  ought  to  have  been  given  in  the  Court  against 

Bourne. 

below.  It  does  not  follow  that,  where  a  defendant  brings 
error,  the  Court  will  give  the  plaintiff  that  which  ought 
to  have  been  the  judgment  below.  Such  a  rule  would 
in  the  majority  of  cases  make  a  writ  of  error  useless  to 
the  defendant ;  as,  for  instance,  in  Bex  v.  Pappineau  (a) 
on  the  second  objection,  which  turned  upon  the  want 
of  an  adjudication  that  the  nuisance  should  be  abated. 
\The  Attorney-General  referred  to  Street  v.  HopMn- 
son  (&),  as  shewing  that  the  Court  was  not  bound  by  the 
prayer  of  an  improper  judgment.] 

Lord  Denman  C.  J.  This  is  a  writ  of  error  upon  a 
judgment  of  transportation  passed  on  three  persons, 
none  of  whom  was  subject  by  law  to  any  but  capital 
punishment.  The  objection  is  pointed  out,  and  a  dis- 
charge prayed  for.  It  is  contended  that,  although  the 
judgment  be  wrong,  the  Court  may  take  one  of  two 
courses ;  that  it  may  remit  the  case  back  to  the  Court 
below  for  judgment,  or  may  itself  pronounce  such  judg- 
ment as  it  knows  to  be  right  on  such  a  conviction.  As 
to  the  course  first  suggested,  I  think  we  have  no  such 
power.  We  cannot  say  that  the  Court  below  has  given 
no  judgment:  if  that  had  been  so,  and  the  case  had  merely 
come  before  this  Court  for  the  purpose  ojF  obtaining  its 
opinion,  we  might  have  heard  the  point  discussed,  and 
remitted  the  case  again  to  the  Court  below  for  judg- 
ment. Here  a  judgment  has  been  given,  which  the 
prisoners  call  in  question :  we  cannot  say  that  the  Court 
below  shall  be  required  to  give  another  judgment.  As 

(o)  2  Stra.  68  6. 

(b)  2  Stra.  1055.    See  the  report,  S»  C.}  Cat  JK  R  temp,  Jlanl.  345. 
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1S37.      to  the  second  course  proposed,  it  appears  to  me  that 
Bex  v.  Ellis  (a)  is  decisive.    I  find  no  case  in  point : 

The  King  V  '  1  ' 

against  but  that  very  much  resembles  the  present.  There  the 
Bourne.  .  t   ..       A  .  -  1 

sessions,  on  a  conviction  or  petty  larceny,  had  passed 

sentence  of  transportation  for  fourteen  years,  having 
power  only  to  transport  for  seven.  The  learned  counsel 
for  the  Grown  in  that  case  contended,  first,  that  the 
judgment  of  transportation  for  fourteen  years  was  cor- 
rect; secondly,  that  it  was  good  as  a  judgment  of  trans- 
portation for  seven  years ;  thirdly,  that  the  prisoner 
might  be  remanded  to  the  Court  below,  to  receive  the 
proper  judgment.  It  never  occurred  to  him  to  argue 
that  this  Court  could  supply  what  was  wanting  in  the 
judgment  which  error  had  been  brought  to  reverse. 
The  Court  took  time  for  consideration,  and  Lord  Ten- 
terden  afterwards  delivered  their  opinion  on  the  three 
points,  on  all  of  which  the  decision  was  against  the 
Crown.  It  is  impossible  to  suppose-  that  the  counsel 
who  argued  that  case,  and  the  Court,  composed  as  it 
was  then,  would  have  overlooked  the  point  now  made, 
if  it  could  have  been  raised  with  success.  I  think  that, 
with  such  a  case  before  us,  we  cannot  amend  the 
judgment  in  the  manner  now  prayed  on  the  part  of  the 
Crown ;  and,  as  we  cannot  send  the  case  back  to  the 
Court  below,  the  judgment  must  be  reversed. 

Littledale  J,  I  think  we  have  no  power  to  send 
the  case  back  to  the  sessions.  In  Rex  v.  Kervworthy  (b) 
no  judgment  had  been  given :  an  order  only  had  been 
made;  therefore  the  case  was  remitted  back  to  the 
sessions.  Here  the  justices  in  sessions  have  given 
judgment;  they  are  functi  officio.    Then  can  this  Court 

(a)  SB.  %  a  395.  (6)  ,1  2.  §•  C.  711. 

correct 
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correct  the  erroneous  judgment  ?  It  is  said  in  Hawk.  P.  1837. 

C.  b.  2.  c.  50.  s.  19.  (a),  citing  3  Inst.  210.,  that,  "  if  the  ~~ 
v  °  The  Kin( 

judgment  be  erroneous,  both  that  and  the  execution  against 

Bourne. 

thereupon,  and  all  former  proceedings  shall  be  reversed 
by  writ  of  error;  but  if  the  execution  be  erroneous, 
that  only  shall  be  reversed."  It  would  probably  have 
been  added  that  the  court  of  error  may  proceed  to 
pass  the  proper  judgment,  if  such  an  authority  had 
been  considered  to  exist.  It  is  not  necessary  to  enter 
into  the  cases  {Greene  v.  Cole  (b)9  and  some  others,) 
on  which  a  distinction  has  been  grounded  between 
error  by  the  plaintiff  and  error  by  the  defendant ;  or 
to  give  an  opinion  as  to  the  ruling  in  Gildart  v.  Glad- 
stone (c),  which  seems  contrary  to  some  former  decisions. 
It  appears  to  me  that  Rex  v.  Ellis  (d)  is  an  authority  by 
which  we  may  be  guided  in  this  case,  and  that  the  judg- 
ment must  be  merely  reversed. 

Patteson  J.  The  first  point  depends  upon  the 
question,  whether  there  has  been  any  judgment  in  this 
case.  If  there  had  been  none,  Rex  v.  KenwortJiy  (e) 
would  have  been  an  authority  for  our  sending  it  back. 
It  appears  strange,  in  that  case,  that  there  should  have 
been  a  discussion  upon  a  writ  of  error  where  no  judg- 
ment existed.  I  suppose  that  the  Court,  perceiving, 
after  error  brought,  that  there  was  no  judgment  below, 
would  not  give  judgment  of  reversal,  but  sent  there- 
cord  back  to  the  Court  below,  in  order  that  they  might 
give  some  judgment;  as  if  quashing  the  writ  of  error. 
We  might  do  so  here,  if  there  had  been  no  judgment 

(a)  Vol.  ii.  p.  655.  Curwood's  ed.    Vol.  iv<  p.  503.  Leach's  ed. 
(6)  2  Saund.  228,  25G.    See  notes  (1)  and  f»]  to  Jaques  v.  Cesar, 
2  Wms.  Saund.  101  w. 

(c)  12  East,  666.  (d)  5  B.  %  C.  395.  (c)  1  B.  $  C. 
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1837.  below;  but  we  cannot  say  that  there  is  none.  The 
^  sessions  have,  in  form,  pronounced  a  judgment;  and, 

against  that  being  so,  if  we  were  to  hold  it  a  nullity  because  it 
is  erroneous,  the  same  might  be  urged  whenever  an 
erroneous  judgment  came  before  us.  We  cannot  re- 
verse the  judgment  and  send  the  case  back  to  the  ses- 
sions; there  is  no  instance  in  which  a  court  of  error 
has  so  proceeded.  It  is  true  that,  on  error  to  the  Court 
of  Exchequer  Chamber,  cases  are  sometimes  remitted 
to  the  Court  below ;  but  that  is  in  order  that  the  Court 
below  may  enforce  the  judgment  of  the  Exchequer 
Chamber,  which  that  court  itself  cannot  do ;  but  not 
that  the  Court  below  may  pass  a  new  judgment. 

The  question  then  arises,  whether  we  can  ourselves 
pass  the  right  judgment  in  this  case  ?  On  that  I  have 
entertained  considerable  doubt.  The  distinction,  taken 
in  Parker  v.  Harris  {a),  between  a  plaintiff  and  a  .de- 
fendant bringing  error,  seems  to  be  contradicted  by  the 
Anonymous  Case  (b).  It  is  not  said  there  who  brought 
the  writ  of  error;  it  may  have  been  brought  by  the 
plaintiff  to  reverse  his  own  judgment.  That  does  not 
appear ;  but  in  Gildart  v.  Gladstone  (c)  the  case  is 
cited  with  seeming  approbation  by  Bayley  J.  The  de- 
cision in  this  last  case,  however,  is  'no  authority  on  the 
point  before  us,  because  there  the  question  was,  on 
reversal,  what  judgment  could  be  given  in  favour  of  the 
party  bringing  error.  Cases  in  which  judgment  has 
been  given  by  this  Court  on  records  brought  up  by 
certiorari  or  habeas  corpus,  no  judgment  having  been 
given  below,  are  not  in  point ;  there  the  Court  is  bound 
to  pass  such  judgment  as  should  have  been  passed  in 
the  court  from  which  the  record  comes:  but  no  in- 

(«)  (6)  (c)  12  East,  670. 
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stance  is  given  in  which  this  Court  has  reversed  a  1837. 

judgment  and  passed  another.    Neither  are  the  cases  — - 
J     &  1  .  The  Kino 

applicable  in  which  the  judgment  has  simply  been  against 

reversed  on  a  defective  indictment,  as  Rex  v.  Look- 
up (a),  and  Rex  v.  Nicholl  (b).  There,  even  according 
to  the  rule  cited  from  Com.  Dig.  Pleader  (3  B  20.), 
that  the  court  of  error  should  give  the  same  judgment 
as  should  have  been  given  by  the  Court  below,  the  de- 
fendants were  entitled  to  be  discharged.  In  those  cases 
the  question  arose  on  an  imperfect  indictment;  here  it 
is  on  an  improper  judgment.  But  then  we  are  referred 
to  Rex  v.  Ellis  (c),  and  but  for  that  case  I  should  have 
been  doubtful  as  to  the  present.  It  was  urged  there 
that  the  case  should  be  sent  back  to  the  sessions,  but 
not  that  this  Court  should  give  judgment.  If  such  a 
point  could  have  been  taken  with  a  probability  of  suc- 
cess, I  think  it  would  have  been  put  by  the  counsel  for 
the  Crown.  And,  considering  who  delivered  the  judg- 
ment there,  in  which  this  point  was  not  noticed,  the 
case  is  an  authority  for  our  present  decision.  As  to 
the  argument  that  this  Court  cannot  interfere  because 
the  punishment  is  discretionary,  I  think  it  is  far  best  to 
proceed  by  a  broad  rule,  and  to  say  that  the  discretion 
makes  no  difference.  The  enactment  in  4  G.  4.  c.  48., 
as  to  recording  judgment  of  death,  is  a  regulation  of 
form  merely,  and  does  not  affect  the  question  (d). 

Judgment  of  reversal,  as  prayed.    And  ordered, 

further,  that  the  said  A.  B.9  F.  B.,  and  T.  H. 

be  now  severally  discharged  out  of  custody  as 

to  their  commitments  in  execution  of  the  said 

judgment. 

(a)  3  Burr.  1901.  (b)  1  B.  %  Ad.  21.         (c)  5  B.  Sf  C  395. 

((/)  Williams  J.  was  absent.    Sec  p.  14.  ante. 
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Saturday,  The  King  against  The  Inhabitants  of 

May  27th. 

Ardleigh. 

Pauper,  by       t\N  appeal  against  an  order  of  two  justices,  removing 

deed  recited  to 

be  made  for  the  Thomas  Beckey  from  the  parish  of  Dedham,  in  the 
?ngh!sPCTe-Pay  county  of  Essex,' to  the  parish  of  Ardleigh  in  the  same 
veyed  hiTfree-  county,  the  sessions  (January  1836)  confirmed  the  order, 
L0s1itnetdhisand  SUDject  to  tne  opinion  of  this  Court  upon  a  case  which 
personal  pro-    was  stated,  in  substance,  as  follows. 

perty  to  A„  B., 

and  t\,  in  trust     The  pauper  was,  before  and  until  1832,  seised  and 

to  sell,  and  to 

receive  the  pro-  possessed  of  freehold  and  copyhold  estates  in  the  parishes 

ceeds  and  rents,  .  -1-^77         •     -n  1  •  1  i 

&c.  By  the  oi  Ardleigh,  Langham,  and  Dedham,  m  Essex,  which  he 

covenanted!^  derived  as  devisee  in  fee  of  his  father,  and  to  which 

by^SfetrustMs,  copyhold,  situate  in  Dedham,  he  was  admitted  in  De- 

to  surrender  his  cemoer  iS21,  to  hold  to  him,  his  heirs  and  assigns 

copy  hold  estates  & 

m  B.  to  their    for  ever.    The  pauper  received  the  rents  of  the  said 

use,  or  as  they 

should  appoint,  premises  from  the  time  of  his  father  s  death  to  January 

and  in  the 

meantime  to     1832.    He  resided  at  Ardleigh  from  the  time  of  his 

stand  seised  of  .         .  . 

the  same  in  lathers  death,  until  17tn  April  1832,  when  he  went  to 
andA^B.™'  reside  at  Dedham;  and  he  continued  to  reside  there 
stand^polsessed  ^rom  ^at  ^me  untu^  bearing  of  the  appeal.  He  did 
terested^n  the  not  0CClW  tne  sa^  copyhold  premises,  but  resided 
copyhold  on     during  the  whole  time  in  other  premises  in  Dedham, 

the  same  trusts  ° 

as  the  freehold.      By  indentures  of  lease  and  release  and  assignment, 

It  was  further 

declared  that  dated  10th  and  11th  of  January  1832,  the  release  and 

wertfto  be  pos-  assignment  being  made  between  the  pauper  of  the  one 

interested lnd  Part>  ano^  Priscilla  Abrey,  Joseph  Osborne,  and  Samuel 

the  monies  to 

arise  or  be  collected  as  above  mentioned,  in  trust  to  pay  the  pauper's  creditors ;  and,  if 
there  should  be  any  surplus,  to  repay  it  to  him,  his  excutors,  &c. 

While  the  above  trusts  continued,  and  before  the  copyhold  was  surrendered,  pauper 
resided  forty  days  in 'the  parish  in  which  the  copyhold  lay,  but  not  on  the  estate. 

Held,  that  he  gained  a  settlement  by  such  residence. 
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Abrey  of  the  other  part  (and  executed  by  the  pauper 
on  the  day  of  the  date),  reciting  that  the  pauper  was 
seised  and  possessed  of  certain  freehold  and  copyhold 
estates  in  the  parishes  of  Ardleigh,  Langham,  and 
Dedham,  in  Essex,  and  was  also  possessed  of  certain 
stocks,  effects,  and  debts;  and  that,  to  enable  him  to 
pay  his  creditors,  he  had  resolved  to  convey  and  assure 
all  his  freehold  messuages,  lands,  &c,  and  to  covenant 
to  surrender  and  assure  all  his  copyhold  messuages, 
lands,  &c,  unto  and  to  the  use  of  the  said  P,  A., 
J.  O.,  and  S.  A.,  their  heirs  and  assigns,  and  to  assign 
his  stock,  effects,  and  debts  unto  them,  their  exe- 
cutors, administrators,  and  assigns,  upon  the  trusts  after 
mentioned :  It  was  witnessed,  that,  to  the  intent  to 
enable  the  said  pauper  to  provide  for  the  demands  of 
his  several  creditors,  and  in  pursuance  of  the  said  agree- 
ment, and  for  the  nominal  considerations  therein  men- 
tioned, he,  the  pauper,  by  virtue  of  all  powers  and 
authorities  him  enabling  thereto,  directed,  limited,  and 
appointed,  and  also  granted,  bargained,  sold,  aliened, 
and  released,  to  P.  A.9  J,  O.,  and  S.  A.,  in  their  pos- 
session then  being  by  the  bargain  and  sale  therein 
mentioned,  all  his  freehold  messuages,  lands,  tenements, 
and  hereditaments  in  Ardleigh,  JLangham,  and  Dedham, 
which  he  was  seised  of  or  entitled  to  for  any  estate  of 
freehold  and  inheritance  in  possession,  reversion,  re- 
mainder, or  expectancy,  and  the  reversion,  &c. ;  and 
all  the  estate,  &c,  together  with  all  deeds,  to  hold  unto 
and  to  the  use  of  the  said  P.  A.,  J.  0.,  and  S.  A.,  their 
heirs  and  assigns :  Upon  trust  that  they,  the  said  trustees, 
should  sell  the  same  for  the  best  price,  &c,  and  should 
make  all  requisite  contracts,  8cc,  and  should  collect  and 
receive  the  rents,  &c,  of  such  of  the  said  freehold  pre- 
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1837.  mises  as  for  the  time  being  should  not  be  sold  under 
■    tTr        the  trusts :  And  it  was  further  witnessed  that  for  the 

The  King  ' 

against      considerations  therein  aforesaid,  the  pauper  for  himself, 

The  Inhabit-      _  •  .  . 

ants  of      his  heirs,  executors,  and  administrators  did  covenant, 

Ardleigh. 

promise,  and  agree  to  and  with  P.  A.,  J,  O.,  and  S.  A., 
their  heirs,  executors,  and  administrators,  that  he,  the 
pauper,  or  his  heirs,  should  and  would,  upon  request 
made  by  them,  the  said  P,  A.9  J.  0.,  and  S.  A.,  or  either 
of  them,  their  or  either  of  their  heirs,  executors,  ad- 
ministrators, or  assigns,  well  and  effectually  surrender, 
according  to  the  custom  of  the  respective  manors  of 
which  they  were  holden,  all  and  every  the  copyhold  or 
customary  messuages,  lands,  tenements,  and  heredita- 
ments, of  him  the  said  pauper,  situate  in  the  several 
parishes  of  Ardleigh,  Langham,  and  Dedham  aforesaid, 
and  holden  of  the  several  manors  of  &c,  and  the  re- 
version or  reversions,  remainder  and  remainders,  yearly 
and  other  rents,  issues,  and  profits  thereof;  and  all 
the  estate,  right,  title,  interest,  &c,  both  at  law  and  in 
equity,  of  him,  the  pauper,  of,  in,  to,  or  out  of  the  said 
hereditaments  and  premises,  to  the  only  use  and  behoof 
of  the  said  P.  A.,  J.  0.,  and  S.  A.,  their  heirs  and  as- 
signs, or  as  they,  or  the  survivors  or  survivor  of  them, 
his  heirs  or  assigns,  should  order,  direct,  and  appoint, 
or  to  any  purchaser  or  purchasers  under  the  trusts 
therein  declared  of  the  same:  And  that,  in  the  mean  time, 
and  until  such  surrender  or  surrenders  should  be  made, 
and  the  said  P.  A.,  J,  0.,  and  S.  A.,  their  heirs  or  as- 
signs, or  such  other  person  or  persons  as  aforesaid, 
should  be  admitted  under  or  by  virtue  of  the  same 
surrender  or  surrenders,  the  said  pauper  and  his  heirs 
should  stand  and  be  seised  and  possessed  of  the  said 
copyhold  or  customary  hereditaments  and  premises,  and 

every 
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every  part  thereof,  with  the  appurtenances,  in  trust  for  1837. 
the  said  P.  At,  J.  O.,  and  S.  A.,  their  heirs  and  assigns  : 
And  it  was  thereby  declared  and  agreed  that  the  said 


The  King 


The  Inhabit- 

P.  A.,  J.  O.,  and  S.  A,,  their  heirs  and  assigns,  should  ants  of 
thenceforth  stand  possessed  of  and  interested  in  the  said  AltDLEIGH' 
copyhold  or  customary  messuages,  lands,  &c,  upon  trust 
to  sell  and  dispose  of  the  same,  in  the  same  manner  and 
with  the  same  powers  and  authorities  as  were  therein- 
before declared  of  and  concerning  the  said  freehold 
hereditaments  and  premises ;  with  a  declaration,  that 
the  person  or  persons  who  should  pay  to  the  said 
trustees  any  purchase-money,  rents,  &c,  of  the  said  free- 
hold or  copyhold  messuages,  lands,  &c,  should  not  be 
obliged  to  see  to  the  application,  &c,  and  that  the  re- 
ceipts of  the  trustees  for  the  same  should  be  sufficient 
discharges.  And  it  was  also  witnessed  that,  for  the  con- 
siderations aforesaid,  the  pauper  assigned  to  P.  A.9  J".  O., 
and  S.  A.9  their  executors,  &c,  all  the  household  fur- 
niture, stock,  effects,  and  debts,  and  all  other  the  per- 
sonal estate  of  him  the  said  pauper,  to  hold  to  the  said 
P.  A.,  J.  0.,  and  S.  A.,  their  executors  and  admini- 
strators, upon  trust  to  sell,  collect,  get  in,  and  receive 
the  same,  in  manner  in  the  now  reciting  indenture 
expressed. 

And  it  was  by  the  said  indenture  declared  and  agreed, 
by  and  between  the  parties  thereto,  that  P.  A.9  J.  O., 
and  S.  A.9  their  executors  and  administrators,  should 
stand  and  be  possessed  of,  and  interested  in,  the  monies 
to  arise  and  be  received  by  virtue  of  the  sales  therein- 
before authorized  to  be  made,  or  to  be  collected  and 
gotten  in  by  the  ways  and  means  therein  aforesaid,  or 
otherwise  to  arise  from  or  in  respect  of  the  premises 
thereby  granted  and  released,  covenanted  to  be  sur- 
rendered 
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rendered  and  assigned,  or  expressed  or  intended  so  to  be, 
upon  trust  therewith  and  thereout,  in  the  first  place, 
to  pay  the  costs  and  charges  in  the  said  indenture  ex- 
pressed, and  upon  further  trust  to  pay,  pari  passu,  and 
without  any  preference  or  priority,  to  the  several  cre- 
ditors of  the  said  pauper,  the  amount  of  their  respective 
debts ;  and,  if  there  should  be  any  residue  or  surplus, 
upon  trust  to  pay  the  same  to  the  said  pauper,  his  ex- 
ecutors, &c. 

The  indenture  contained  a  declaration  that  the  trustees 
should  manage  the  farming  business,  &c.,  of  the  pauper, 
until  the  aforesaid  sales  should  be  made  and  completed, 
in  such  manner  as  they  should  deem  most  for  the 
benefit  and  interest  of  the  estate  of  the  said  pauper. 

By  deed-poll  of  18th  January  1832,  after  reciting 
the  trusts  of  the  indenture  of  release  of  11th  January 
1832,  as  before  set  out,  it  was  witnessed  that  each  and 
every  the  parties  executing  the  same  did  covenant  and 
agree  with  the  pauper  to  accept  the  provision  made  by 
the  said  indenture  of  release,  in  full  discharge  and  satis- 
faction of  their  several  demands ;  and,  on  receipt  thereof, 
to  execute  necessary  releases  and  acquittances,  &c. ;  and 
that  they  would  not  arrest  or  prosecute  him,  &c. ;  with 
a  proviso  that,  if  the  trustees  should  be  prevented  car- 
rying the  trusts  into  effect,  the  said  creditors  should  be 
at  liberty  to  proceed  for  recovery  of  their  debts. 

On  the  second  of  October  1832,  the  pauper,  in  con- 
sideration of  50/.,  in  the  surrender  stated  to  be  paid  to 
him  by  one  William  Dovones,  who  had  verbally  agreed 
to  purchase  the  said  premises  on  the  11th  of  May  pre- 
ceding, surrendered,  out  of  court,  according  to  the 
custom  of  the  manor,  the  said  copyhold  cottage  and 
piece  of  land  in  Dedham,  to  the  use  of  the  aforesaid 

W.  Downes 
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W.  Dowries  (who  was  admitted  20th  November  1832), 
to  hold  to  him,  his  heirs  and  assigns. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther, after  the  execution  by  the  pauper  of  the  indentures 
of  10th  and  11th  January  1832,  and  of  the  deed  of  as- 
sent by  the  creditors  of  18th  January  1832,  and  from 
thence  down  to  the  time  of  the  admission  of  W.  Downes, 
or  down  to  the  time  of  the  said  surrender  to  him,  or 
during  the  period  of  any  forty  days  after  1 7th  of  April 
1832,  the  pauper  continued  to  have  an  estate  or  interest 
in  the  copyhold  premises  in  Dedham  sufficient  to  confer  a 
settlement  upon  him ;  and  whether  he  gained  such  set- 
tlement  by  his  residence  in  Dedham  during  the  period 
and  in  the  manner  before  stated. 

Thesiger  and  Dawling  in  support  of  the  order  of 
sessions.  The  pauper  gained  no  settlement.  The 
trustees  had  an  equitable  interest  in  the  copyhold  in 
Dedham  ;  and  if,  in  execution  of  the  trust  to  sell,  they 
had  assigned  that  interest,  the  lord  would  have  been 
bound  to  admit  the  assignee.  The  pauper  had  put  the 
beneficial  interest  out  of  his  power,  and  had  only  the 
bare  legal  estate.  In  all  the  instances  where  a  party  has 
been  held  to  gain  a  settlement  by  an  estate  in  which  he 
had  not  the  beneficial  interest,  he  has  been  resident 
on  it:  here  the  pauper  was  not  resident  on  the  copy- 
hold, though  he  lived  in  the  parish.  By  the  deed,  even 
the  management  of  the  property  was  to  be  in  the 
trustees.  A  guardian  in  socage  gains  a  settlement  by 
residence  on  the  ward's  estate,  Rex  v.  Oakley  (a);  but 
he  has  an  interest  in  the  property,  may  distrain  and 
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avow,  and  is  accountable  for  the  profits.  The  condition 
of  the  pauper  here  was  very  different.  A  mortgagee 
gains  a  settlement  if  in  possession,  not  otherwise ;  pos- 
session decides  whether  the  estate  gives  a  settlement  to 
him  or  the  mortgagor.  It  may  be  said  that  the  pauper 
had  at  all  events  a  legal  interest  in  the  surplus. 
\_Patteson  J.  Lord  Mansfield^  in  Bex  v.  St.  Michael's, 
Bath  (a),  seems  to  have  attached  but  little  importance 
to  the  chance  of  a  surplus.]  His  judgment  there  is 
strongly  against  the  settlement  now  claimed.  In  Bex  v. 
Holm  East  Waver  Quarter  (5),  where  the  pauper  was 
held  to  be  irremoveable,  the  trustee  never  interfered 
with  the  estate,  and  the  pauper  resided  on  it ;  a  circum- 
stance relied  upon  in  the  judgment  of  the  Court.  In 
Bex  v.  Edington  (c),  where  the  settlement  by  estate  was 
held  valid,  the  pauper  was  considered  as  substantially  a 
mortgagor  in  possession.  But  in  Bex  v.  Tarrant  Latm- 
ceston  (d),  where  the  pauper  had  conveyed  his  interest 
in  the  premises  absolutely  to  a  trustee  for  certain  pur- 
poses, reserving  to  himself  only  a  contingent  interest  in 
case  those  purposes  should  be  accomplished,  which  was 
very  doubtful,  and  the  trustee  had  permitted  him  to 
continue  on  the  premises,  the  court  refused  to  con- 
sider him  as  a  mortgagor  in  possession,  and  decided 
against  the  settlement.  In  that  case,  indeed,  and  in 
Bex  v.  St.  Michael's  Bath  (a)9  there  was  an  actual  con- 
veyance of  the  pauper's  interest,  whereas,  here,  the 
pauper,  as  to  the  copyhold,  had  only  covenanted  to  sur- 
render; but  that  makes  no  material  difference.  The 
pauper  here  was  a  bare  trustee  of  the  copyhold,  not 
receiving  the  rents  or  managing  the  property,  nor  even 

(a)  2  Doug.  630,  (6)  16  East,  127. 

(c)  1  East,  288.  (rf)  3  East,  226. 

permitted 


in  the  Seventh  Year  op  WILLIAM  IV. 


77 


permitted  to  reside  upon  it.  He  had  nothing  of  his  1837. 
own  from  which  he  could  claim  to  be  irremoveable.  ~ 

The  King 

In  Hex  v.  Cremna  (a)  the  pauper,  who  had  sold  his  against 

.  .  Thelnhabit- 

share  in  an  equity  of  redemption,  was  held  incapable  of       ants  of 

.  ,  Ardleigh. 

acquiring  a  settlement  m  respect  or  the  mortgaged  pro- 
perty, though  it  was  argued  that,  if  proceedings  had 
been  taken  for  a  redemption,  he  must  have  been  made 
a  party. 

Hyland  and  Turner,  contra.  Supposing  that  by  this 
deed  the  equitable  estate  was  clearly  and  entirely  de- 
vested, still  it  is  sufficient  that  the  pauper  had  the  legal 
estate.  He  had  only  covenanted  to  surrender  the  copy- 
hold on  request,  and  to  stand  seised  in  trust  until  sur- 
render and  admittance.  An  ejectment,  if  brought,  must 
have  been  on  his  demise :  he  would  have  been  the 
proper  party  to  distrain.  In  Hex  v.  St.  Michael's, 
Bath  (b)  the  legal  estate  had  been  conveyed,  and  the 
pauper  obtained  possession  afterwards  by  fraud ;  which 
circumstance  is  particularly  relied  upon  by  Lord  Kenyon 
and  Grose  J.  in  Hex  v.  Edington  (c).  In  2  Not.  P.  L. 
81  (d)  it  is  laid  down,  that  "the  jus  proprietatis,  or 
mere  right  of  property,  is  unnecessary  to  the  gaining  a 
settlement;  if  the  party  has  the  right  of  possession, 
which  he  can  maintain  in  a  possessory  action,  it  is  suf- 
ficient." In  Hex  v.  Oakley  (e)  Le  Blanc  J.  says  that, 
"  in  order  to  make  persons  irremoveable  on  account  of 
having  property  in  the  parish,  it  is  not  necessary  to 
have  a  beneficial  interest  in  it  for  themselves,  but  it  is 
sufficient  that  they  reside  there  for  some  beneficial  pur- 

(a)  2  A.  $  E.  53G.    See  Hex  v,  Aslackby,  5  A.  %  E,  200. 
(/;)  2  Doug.  630.  (c)  1  East,  288. 

(d)  4th  ed.  (c)  10  East,  495. 

pose 
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pose  to  another."  Bayley  J.,  in  Rex  v.  Geddington  {a\ 
intimates  an  opinion  that  in  stat.  9  G.  I .  c.  7.  s.  5.  the 
legislature,  when  speaking  of  a  settlement  by  "  estate 
or  interest"  purchased,  contemplated  a  legal  interest 
only.  As  to  residence,  an  occupation  of  the  premises  is 
not  necessary;  residence  in  the  parish  is  sufficient; 
Rex  v.  Houghton  le  Spring  (b) .  Rex  v.  Dorstone  (c)  was 
a  stronger  case  than  this.  There  lands  descended  to 
the  pauper's  wife  on  November  14th ;  on  December  14th 
the  pauper  and  his  wife  signed  an  agreement  with  one 
D.  to  sell  him  the  lands,  and  the  purchase  was  com- 
pleted in  February.  The  pauper  resided  forty  days, 
from  November  14th,  in  the  parish  where  the  lands  lay, 
but  did  not  occupy  any  part  of  them ,  and  it  was  held 
that  he  gained  a  settlement,  notwithstanding  the  agree- 
ment made  within  the  forty  days,  that  being  only  exe- 
cutory. In  Rex  v.  Cregrina  (d)  the  pauper  had  no  estate, 
either  legal  or  equitable,  in  the  premises. 


Lord  Denman  C.  J.  The  pauper  in  this  case,  while 
he  continued  to  have  the  legal  estate,  was  irremoveable, 
and  it  was  not  necessary  that  he  should  reside  on  the 
premises.  We  do  not  know  that  he  would  or  could 
ever  have  been  called  upon  to  surrender  the  copyhold. 
The  trustees  had  power  to  require  a  surrender,  but 
only  for  the  purposes  of  the  trust.  If  there  had  been 
sufficient  funds  from  other  sources,  he  might  have  re- 
tained the  copyhold  property,  though  called  upon  to 
surrender.  Residing  then  in  a  parish  where  he  had  an 
estate  in  contemplation  of  law,  he  gained  a  settlement  in 
that  parish. 

(a)  2  B.  %  Ct  133.  (&)  J  East,  246. 

,  (c)  1  East,  296.  (d)  2A.$E.  536. 
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Littledale  J.  It  was  sufficient  that  the  pauper  had 
the  legal  estate.  The  trustees  were  appointed  for  his 
benefit,  to  discharge  his  debts.  In  2  JSfoL  P.  L.  p.  92  (a) 
it  is  said  that,  to  acquire  a  settlement  by  estate,  the 
party  "  must  have  either  a  legal  or  equitable  title  to  an 
interest  in  possession ; "  and,  in  the  same  volume,  p.  105, 
that  it  is  "  immaterial  whether  the  party  has  a  beneficial 
interest  in  the  estate."  The  pauper  here  would  have 
been  lessor  of  the  plaintiff  in  an  ejectment. 
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Patteson  J.  This  case  is  exactly  like  Bex  v.  Dor- 
stone  (£),  except  that  there  the  agreement  was  abso- 
lutely to  sell;  here  it  is  to  surrender  when  called  upon. 
The  non- residence  on  the  estate  does  not  seem  to  be 
insisted  upon  here,  further  than  as  shewing  the  situation 
in  which  the  pauper  stood  with  respect  to  the  property. 
In  Bex  v.  Cregrina  (c)  the  only  interest  alleged  as  a 
ground  of  settlement  was  a  doubtful  equitable  interest, 
and  the  Court  was  of  opinion  that  the  pauper  had  no 
interest  at  all  (d). 

Order  of  sessions  quashed. 


(a)  4th  ed.  (b)  1  East,  296.  (c)  2  A.  %  E.  536. 

(rf)  Williams  J.  was  absent.    See  p.  14.  ante. 
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Tuesday, 
May  30th. 


Eckstein  and  Another  against  Reynolds. 


Tender,  as 
follows.  De- 
fendant's agent 
told  plaintiff 
that  he  had 
called  to  tender 
8/.  in  settle- 
ment of  de- 
fendant's 
account ;  plain- 
tiff answered 
that  he  would 
take  nothing 
less  than  the 
bill,  which  de- 
fendant's agent 
produced  at 
the  time, 
amounting  to 
191. 

Held,  that 
the  question 
whether  this 
tender  was 
conditional  or 
unconditional, 
was  proper 
to  be  left  to 
the  jury. 


J^EBT  for  goods  sold  and  delivered,  &c.  Pleas, 
nunquam  indebitatus,  except  as  to  8/.,  and,  as  to 
that,  a  tender.  On  the  trial  before  Lord  Denman  C.  J.5 
at  the  London  sittings  after  Michaelmas  term,  1835,  the 
defendant,  in  support  of  his  plea  of  tender,  called  a 
witness,  who  stated  that  he  had  tendered  to  one  of  the 
plaintiffs  8/.,  saying  that  he  had  called  to  tender  8/.  in 
settlement  of  Reynolds's  account ;  that  the  plaintiff  said 
he  would  take  nothing  less  than  his  bill ;  and  that, 
at  the  time  of  this  conversation,  the  witness  produced 
the  bill,  which  (after  deducting  for  payments  allowed 
by  the  plaintiff)  amounted  to  1 91.  5s.  6d.  The  Lord 
Chief  Justice  left  it  to  the  jury  whether  this  was  a  con- 
ditional or  an  unconditional  tender,  expressing  his  own 
opinion  that  it  was  conditional ;  but  adding  that,  if  the 
words  "  in  settlement"  merely  meant  "in  payment,"  the 
tender  was  good,  for  that  this  was  the  meaning  of  every 
tender.  The  jury  found  that  it  was  unconditional,  and 
gave  a  verdict  for  the  defendant  on  both  issues.  In 
Hilary  term,  1836,  Thesiger  obtained  a  rule  for  a 
new  trial. 


Alexander  (with  whom  was  C.  C.  Jones),  now  shewed 
cause.  It  is  true  that  a  tender,  under  circumstances 
which,  if  the  plaintiff  accept  it,  preclude  him  from  pro- 
ceeding further,  is  not  valid.  Here  the  plaintiff  would 
not  be  so  precluded.  At  all  events,  the  finding  of  the 
jury  disposes  of  the  question ;  for,  if  any  expression 

used 
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used  in  a  commercial  transaction  be  ambiguous,  the 
jury  are  to  decide  upon  its  meaning;  Clayton  v.  Greg- 
son  (a),  Bold  v.  Rayner  (b).  If  the  words  used  had  been 
"  as  a  settlement,"  they  would  have  been  stronger, 
though,  perhaps,  not  conclusively  conditional.  The 
fair  construction  is,  that  the  money  was  offered  by 
the  defendant,  in  order  to  discharge  what  he  considered 
to  be  the  debt.  But  that  left  the  plaintiffs  at  perfect 
liberty  to  proceed  for  the  residue,  if  they  considered 
that  more  was  due.  In  Evans  v.  Judkins  (c)  the  tender 
was  held  bad,  because  made  only  upon  condition  that 
the  plaintiff  would  accept  it  as  the  balance  due.  Whether 
that  point  was  put  to  the  jury  or  not,  does  not  ap- 
pear. In  Read  v.  Goldring  (d)  the  party  tendering 
said  that  he  was  come  "  to  settle  "  the  business  be- 
tween the  defendant  and  the  plaintiff;  and,  a  verdict 
being  given  for  the  defendant,  the  Court  refused  a  rule 
for  a  nonsuit.    (He  was  then  stopped  by  the  Court.) 

Turner  (with  whom  was  Thesiger),  contra.  The 
plaintiff  would  have  been  precluded  from  proceeding  if 
he  had  accepted  the  tender  under  these  circumstances  ; 
and,  therefore,  the  tender  is  invalid ;  Evans  v.  Judkins  (c), 
Mitchell  v.  King  (e),  Strong  v.  Harvey  (g),  Cheminant  v. 
Thornton  (h)  Peacock  v.  Dicker  son  (i).  The  words  "  in 
settlement "  imply  that  it  was  to  be  understood  that  the 
dispute  was  put  an  end  to  if  the  money  were  accepted. 

(a)  5  A.  f  E.  302.   3.  C.  6  N.  #  M.  694. 

{b)  1  Mec.  $  Wels,  343.  S.  C.  Tyrwh.  %  Gr.  820. 

(c)  4  Campb.  156.  (d)  2  M.  §  S.  86. 

(e)  6  C.  £  P.  237.  (gr)  3  Bing.  304. 

(h)  2  a  <|  P.  50.  (i)  2  C.  %  P.  51.  (note). 

Vol.  VII.  Cx  The 


1837. 


Eckstein 

against 
Reynolds. 


82 


CASES  in  TRINITY  TERM 


1837. 

Eckstein 

against 
Reynolds. 


The  jury  should  have  been  so  instructed.  At  any  rate, 
the  verdict  is  against  the  evidence  (a). 

Lord  Denman  C.  J.  Bead  v.  Goldring  (b)  is  like  a 
case  which  I  was  going  to  suggest.  Suppose  a  man 
should  begin  by  saying,  I  am  come  to  settle,  and  should 
then  go  on  to  make  an  offer  of  the  money,  that  could 
not  vitiate  the  tender ;  yet,  what  difference  can  it  make 
at  which  part  of  the  conversation  the  expression  occurs  ? 
The  cases  cited  by  Mr.  Turner  admitted  of  no  am- 
biguity :  here,  there  was  enough  of  ambiguity  to  make 
the  matter  fit  for  a  jury,  and  they  have  decided  it. 


Littledale  J.  The  question,  whether  a  tender  be 
conditional  or  unconditional,  is  not  necessarily  for  the 
Judge.  Some  cases  are  clear,  others  not :  the  Judge  is 
not  bound  to  take  the  decision  on  himself  as  a  matter 
of  law. 


Patteson  J.  concurred. 


Rule  discharged  (c) 


(a)  The  action  was  brought  in  the  Palace  Court,  whence  the  de- 
fendant removed  it  by  habeas  corpus ;  it  was,  therefore,  contended  that 
the  smallness  of  the  damages  would  be  no  objection  to  a  new  trial  on  the 
ground  last  taken. 

(6)  2  M.  §■  S.  86.  (c)  Williams  J.  was  absent.   See  p.  14.  ante. 
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Lane  and  Prideaux  against  Glenny.  Tuesday, 

May  30th. 

ASSUMPSIT  for  work  and  labour  as  an  attorney.  In  an  action  on 
an  attorney's 

Plea,  Non  assumpsit.    On  the  trial  before  Lord  bill,  the  de~ 

t-v  ••  r»Ti/r-77         fendant  cannot, 

Denman  C.  J.  at  the  London  sittings  after  Michaelmas  under  the  ge- 
term  1835,  it  appeared  that  the  claim  was  for  conducting  ^sttnaTa 
certain  actions  in  the  superior  courts:  and  the  plaintiffs  co^wa^not 
proved  the  delivery  of  their  bill  of  costs ;  but  it  appeared  dellvered- 
that  the  bill  did  not  contain  the  name  of  any  of  the 
courts  in  which  the  business  was  done.    The  case  being 
proved  in  other  respects,  the  jury,  under  the  direction  of 
the  Lord  Chief  Justice,  found  a  verdict  for  the  plaintiff. 
In  Hilary  term  1836,  Mansel  obtained  a  rule  nisi  for 
setting  aside  the  verdict  and  entering  a  nonsuit,  on  the 
ground  that  the  names  of  the  courts  ought  to  have  been 
inserted  in  the  bill. 


Crowder  now  shewed  cause.  This  question  cannot  be 
raised  under  the  general  issue.  In  Beck  v.  Mordant  (a)  it 
was  held  that  a  plea  of  no  bill  delivered  was  not  a  plea  to 
the  merits;  and  the  plea  was  struck  out,  the  defendant 
having  been  let  in  to  plead  on  affidavit  of  merits.  In  that 
case,  it  seems  to  have  been  assumed  that  such  a  defence 
must  be  pleaded  :  and  the  point  was  expressly  ruled  at 
Nisi  Prius  by  Parke  B.,  in  Moore  v.  Dent  (b).  [Patte- 
son  J.  referred  to  Morgan  v.  Ruddock  {c).~\  That  was  an 
action  on  an  apothecary's  bill ;  and  Patleson  J.  held,  after 

(a)  2  New  Ca.  140.  S.  C.  4  Bowl.  P.  C.  112.  Sec  Holmes  v.  Grant, 
1  Gafe,  59. 

{b)  1  Moo,  #  Rob.  462,  (c)  *Dowl  P.  C.  811. 
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consulting  the  other  judges,  that  the  omission  to  prove 
practice  before  5th  of  August  1 8 1 5,  or  a  certificate,  was 
a  ground  of  nonsuit  under  the  general  issue.  But  that 
case  was  decided  on  the  particular  words  of  stat.  55  G.  3. 
c.  194.  s.  21.,  which  require  the  proof  to  be  given  "on 
the  trial "  by  the  plaintiff.  The  cases  of  an  attorney  and 
an  apothecary  were  distinguished  on  this  very  point  in  a 
case  in  Trinity  term  1836  (a). 

Ball  and  Mansel  contra.  In  Beck  v.  Mordant  (b), 
according  to  the  report  in  4  Dowl.  P.  C,  Park  J.  thought 
the  ruling  in  Moore* v.  Dent  (c)  questionable;  and 
Vaughan  J.  reserved  his  opinion  on  the  point.  The 
words  of  stat.  2  G.  2.  c.  23.  s.  23.  are,  that  no  attorney 
or  solicitor  "  shall  commence  or  maintain  any  action  or 
suit  for  the  recovery  of  any  fees,"  &c,  till  the  expiration 
of  one  month  after  the  delivery  of  a  bill.  In  stat.  SJa.  1. 
c.  7.  s.  1.  it  is  enacted  that  all  attornies  and  solicitors 
shall  give  a  bill  "  before  such  time  as  they  or  any  of 
them  shall  charge  their  clients  with "  fees  or  charges. 
Under  these  statutes,  the  delivery  of  a  bill  is  as  much  a 
condition  precedent  to  the  action  as  the  practice  or  cer- 
tificate under  the  Apothecaries'  Act,  stat.  55  G.  3.  c,  194. 
5.21.  [Littledale  J.  The  object  of  that  act  was  to 
render  an  unqualified  person  incapable  of  contracting  at 
all.]  Till  the  condition  is  performed  there  is,  legally 
speaking,  no  debt.  It  is  now  held  (d)  that  a  defendant 
may  shew  under  the  general  issue  that  the  contract  was 

(a)  See  Shearwood  v.  Hay,  and  Wills  v.  Langridge,  5  A.  <$•  E.  383. ; 
Wagstaffe  v.  Sharpe,  3  Mee.  §  W.  521. 

(b)  2  New  Ca.  140.    S.  C.  4  Dowl.  P.  C.  112. 

(c)  1  Moo.  $  Rob.  462. 

(d)  See  Hayselden  v.  Staff,  5  A.  $  E.  153.,  overruling  Edmunds  v. 
Harris,  2  A.  <$•  E.  414. 

made 
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made  on  a  credit  not  yet  expired.   The  general  issue,  by  1837. 
JR.  Mil,  4  W.  4. 1.  Assumpsit,  1.  (a)9  operates  as  a  denial 

Lane 

"of  the  matters  of  fact  from  which  the  contract  or  against 
promise  alleged  may  be  implied  by  law."    The  law  will 
raise  no  implication  where  the  condition  precedent  is  not 
performed. 

Lord  Denman  C.  J.  It  has  been  decided,  and  the 
decision  has  not  been  over-ruled,  that  a  defence  arising 
upon  the  non-delivery  of  a  proper  attorney's  bill  must 
be  specially  pleaded.  We  need  not,  therefore,  discuss 
the  question  whether  this  was  a  proper  bill. 

Littledale  J.  Under  the  Apothecaries'  Act,  stat. 
55  G.  3.  c.  194.  s.  21.,  the  plaintiff  must  prove  his  qua- 
lification "on  the  trial;"  and  it  does  not  signify  what 
the  plea  there  is,  because  such  proof  is  necessary  to 
support  the  plaintiff's  case. 

Patteson  J.  Morga?i  v.  Ruddock  (b)  ]  was  decided 
on  these  words  in  the  act:  they  expressly  make  such 
proof  by  the  plaintiff  on  the  trial  necessary. 

Rule  discharged  (c). 

(a)  SB.  <£•  Ad.  vii.  (b)  4 Bowl.  P.  C.  311. 

(c)  Williams  J.  was  absent. 
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Haslock  against  Fergusson. 

ASSUMPSIT  for  rrioney  had  and  received.  Plea, 
Non  assumpsit.  On  the  trial  before  Lord  Den- 
man  C.  J.,  at  the  sittings  in  London  after  last  Michael- 
mas  term,  the  material  facts  appeared  to  be  as  follows. 
The  defendant  was  a  woollen  draper,  having  a  shop 
in  King  Street,  *Covent  Garden,  where  the  business  was 
carried  on  by  Hobson,  his  warehouseman.  Mrs.  Barnes, 
a  haberdasher,  was  accustomed  to  deal  at  the  shop,  and, 
before  August  1834,  had  paid  several  hundred  pounds 
there  in  the  course  of  business.  In  that  month  she 
owed  the  defendant  400/.  or  500/.  for  goods.  Hobson 
then  referred  her  to  the  defendant  as  to  the  credit  to  be 
given  to  her  for  the  future;  and  she  proposed  to  the 
defendant  to  discharge  her  debt  at  the  rate  of  201.  a 
week,  which  he  assented  to,  provided  Hobson  agreed  to 
it.  Hobson  continued  to  give  her  goods  on  credit  till 
October  1834(a),  when  the  credit  was  stopped,  she 
being  then  200/.  or  300/  in  arrear.    In  the  same  month 

certain  sum  per 

week.  Plaintiff  enquired  of  defendant's  shopman  as  to  i?.'s  credit,  and  defendant,  on 
reference  made  to  him  by  the  shopman,  said  that  he  might  give  her  a  fair  character.  The 
shopman  thereupon  made  a  verbal  representation  to  plaintiff,  in  consequence  of  which  he 
trusted  B.  with  goods.  B.  never  paid  for  them,  but  sold  them,  and  paid  the  proceeds  to 
defendant,  in  discharge  of  her  debts  to  him.  Plaintiff  brought  an  action  for  money  had 
and  received  against  defendant  for  the  amount  so  paid. 

Quaere,  whether,  in  such  an  action,  stat.  9  G.  4.  c.  14.  s.  6.  would  have  precluded* 
plaintiff  from  giving  evidence  of  the  unwritten  representation,  if  it  had  formed  part  of  a 
fraudulent  transaction,  the  other  circumstances  of  which  were  proved  by  evidence  in- 
dependent of  such  representation.  But,  (assuming  that  the  effect  of  the  evidence  here 
would  have  been  to  shew  a  deceitful  representation,  knowingly  sanctioned  by  the  defendant), 

Held,  that  evidence  of  such  representation  could  not  be  admitted,  the  only  proof  of  fraud 
in  the  defendant  being  the  representation  itself. 

(a)  It  was  in  evidence  that  Mrs.  Barnes  was  arrested  in  September,-  but 
it  does  not  appear  to  have  been  stated  who  arrested  her,  or  whether  the 
arrest  was  within  the  defendant's  knowledge. 

she 


Tuesday, 
May  30th. 

B.,  a  trader, 
being  in  bad 
circumstances, 
and  indebted  to 
defendant, 
asked  plaintiff 
for  a  supply  of 
goods  on  cre- 
dit, and  re- 
ferred him  to 
defendant  as  to 
her  character. 
Defendant  had 
dealt  with  B. 
some  time,  to 
the  amount  of 
several  hun- 
dreds of 
pounds,  but 
B.  had  latterly 
fallen  into 
arrear  in  pay- 
ments, and  de- 
fendant had 
consequently 
ceased  supply- 
ing her  with 
goods,  but  had 
gone  on  again 
upon  her  under- 
taking to  dis- 
charge her 
arrears  at  a 
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she  again  applied  to  the  defendant,  and  made  a  fresh 
engagement  to  pay  20/.  a  month ;  and  she  was  allowed 
to  take  goods  on  credit  till  December.  She  afterwards 
became  bankrupt. 

In  November  1834,  Mrs.  Barnes  began  dealing  with 
the  plaintiff,  a  silk  warehouseman,  to  whom  she  was  in- 
troduced by  one  Harman.  She  referred  the  plaintiff, 
as  to  her  credit,  to  three  persons,  one  of  whom  was  the 
defendant;  and  the  plaintiff,  having  made  the  enquiry 
after  mentioned,  supplied  her  with  goods  on  credit  to 
the  amount  of  443/.,  of  which  sum  372/.  was  never  paid. 
Mrs.  Barnes  sold  the  goods  to  various  persons,  and 
paid  a  part  of  the  produce  to  Hobson,  in  liquidation  of 
her  debts  to  the  defendant.  The  present  action  was 
brought  to  recover  back  the  sums  so  paid,  the  plaintiff's 
case  being  that  Mrs.  Barnes  had  obtained  the  goods, 
upon  which  those  sums  were  raised,  through  a  false 
representation  of  her  credit,  made  by  Hobson  to  the 
plaintiff  under  the  defendant's  sanction. 

Upon  this  point  it  was  stated  by  Mrs.  Barnes  that 
Hobson  had  permitted  her  to  give  the  plaintiff  a  re- 
ference to  the  defendant :  it  appeared  also  that  such 
reference  was  given ;  that  the  plaintiff's  traveller,  named 
While  (who  was  called  as  a  witness),  went  to  the 
house  in  King  Street,  and  saw  Hobson  ;  and  that  Hobson 
informed  the  defendant  that  a  person  had  called  to 
enquire  respecting  Mrs.  Barnes,  and  the  defendant 
told  Hobson  that  he  might  give  her  a  fair  character. 
It  was  then  proposed,  on  behalf  of  the  plaintiff,  to 
ask  While  what  Hobson  had  stated  to  him  respecting 
Mrs.  Barnes's  character  and  credit.  The  defendant's 
counsel  objected  that  a  statement  on  this  subject,  not 
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in  writing,  was  inadmissible  by  stat.  9  G.  4.  c.  14. 
s.  6  (a).  It  was  answered  that  the  evidence  was  ad- 
missible, this  action  being  brought,  not  for  a  fraudu- 
lent representation,  but  for  money  of  the  plaintiff 
had  and  received  by  the  defendant  through  a  fraud, 
of  which  the  representation  to  be  proved  formed 
part.  The  Lord  Chief  Justice  was  of  opinion  that,  as 
there  was  no  mode  of  fixing  the  defendant  in  this 
action,  except  through  the  medium  of  evidence  as  to 
representation  of  character,  the  statute  applied.  The 
plaintiff  was  therefore  nonsuited. 

Sir  J.  Campbell,  Attorney-General,  in  Hilary  term 
1836,  moved  for  a  new  trial  on  account  of  the  improper 
rejection  of  evidence,  contending  that  the  statute  did 
not  apply,  the  gist  of  this  action  being,  not  the  mis- 
representation of  character,  but  the  wrongful  acquisition 
of  property  by  the  defendant  through  a  fraud  upon 
the  plaintiff.  He  urged  that  the  plaintiff  might  have 
brought  trover  for  the  goods  supplied  to  Mrs.  Barnes, 
if  he  had  not  chosen  to  waive  the  tort;  that  in  an  action 
of  trover  it  would  have  been  necessary  to  shew  that 
the  contract  of  sale  between  the  plaintiff  and  Mrs. 
Barnes  was  void,  having  been  brought  about  by  a  de- 
ceitful representation ;  and  that  in  such  a  case  the  statute 
could  not  have  excluded  evidence  of  an  unwritten  re- 
presentation.   And  he  referred,  as  to  the  construction 

(a)  Stat.  9  G.  4.  c.  14.  s.  6.  enacts,  "  That  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any  representation 
or  assurance  made  or  given  concerning  or  relating  to  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of  any  other  person,  to  the  intent 
or  purpose  that  such  other  person  may  obtain  credit,  money,  or  goods 
upon,  unless  such  representation  or  assurance  bo  made  in  writing,  signed 
by  the  party  to  be  charged  therewith," 
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of  the  statute,  to  Lyde  v.  Barnard  (a),  in  which  the  1837. 
opinions  of  the  Barons  of  Exchequer  were  delivered  " 

Ha  slock 

during  that  term.    A  rule  nisi  having  been  granted,  against 

Fergusgon. 

Sir  F.  Pollock,  Kelly,  and  Arnold  now  shewed  cause  (b). 
The  words  of  stat.  9  G.  4.  c.  14.  s.  6,  are,  that  no  action 
shall  be  brought,  "  whereby  to  charge  any  person  upon 
or  by  reason  of  any  representation"  &c,  unless  made  in 
writing.  The  present  action,  if  it  has  any  foundation, 
charges  the  defendant  "  by  reason  "  of  a  representation 
as  to  Mrs.  Barnes's  credit.  The  representation  is  not 
collateral,  but  is  the  ground  of  the  plaintiff's  claim. 
The  action  must  succeed  if  the  evidence  is  admitted, 
and  fail  if  it  is  rejected.  It  may  be  conceded  that  a 
representation  of  this  kind,  merely  forming  part  of  a 
chain  of  circumstances,  may  not  be  within  the  meaning 
of  the  statute.  But,  here,  there  is  no  other  circumstance 
to  charge  the  defendant.  The  representation  is  the  only 
material  fact  to  which  he  is  not  a  stranger;  and  that 
could  affect  him  so  far  only  as  it  precisely  followed  the 
authority  he  had  given  to  Hobson.  Abbotts  v.  Barry  (c) 
may  be  relied  upon  for  the  plaintiff;  but  there  the  jury 
found  that  the  defendant  was  party  to  the  fraud  by  which 
goods  were  obtained  from  the  plaintiffs ;  and  Dallas  C.J. 
held  that  the  sale,  effected  by  that  fraud,  worked  no 
change  of  property,  and  that  the  profits  of  the  sale,  in 
the  defendant's  hands,  were  money  had  and  received 
to  the  use  of  the  plaintiffs.  In  the  present  case  there 
was  no  evidence  of  knowledge  on  the  defendant's  part 
that  the  goods  to  be  obtained  by  Mrs.  Barnes  would  be 

(a)  1  M.  #  W.  101.    8.  C.  Tyr.  £  Gr.  250. 

(6)  Before  Lord  Denman  C.  J,,  Liltledale,  Patteson,  and  WiU'wns  Js. 
((?)  5 13.  Moore,  98.    $  C.  2  £ro4,  #  369, 

sold 
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1837.  sold  to  satisfy  his  debt.  And,  further,  stat.  9  G.  4.  c.  14. 
Ha  had  not  passed  when  Abbotts  v.  Barry  (a)  was  decided, 

qgttinrf       That  act  was  framed  to  prevent  an  evasion  of  the 

Fergusson. 

Statute  of  Frauds,  29  Car.  2.  c.  3.,  s.  4.,  which  had  pre- 
vailed since  the  decision  in  Pasley  v.  Freeman  (b).  Parties 
who  were  prevented  by  the  statute  from  suing  as  upon 
a  "  special  promise  to  answer  for  the  debt,  default  or 
miscarriages"  of  another,  because  there  was  no  guarantee 
in  writing,  brought  actions  founded  on  the  misrepre- 
sentation, which  were  very  commonly  successful.  The 
object  of  stat.  9  G.  4.  c,  14.  s.  6.,  which  was  intended  to 
meet  this  evasion,  would  be  defeated  if  the  plaintiff  in 
this  action  could  recover  on  the  evidence  offered.  Lyde 
v.  Barnard  (c)  decides  nothing  as  to  this  case,  though 
the  clause  in  question  is  explained  by  the  judgments 
there  delivered :  and  Lord  Abinger  C.  B.  says,  "  The 
author  of  this  statute  appears  to  have  had  the  Statute  of 
Frauds  before  him.  Some  of  his  words  are  adopted 
from  that  statute,  and  where  he  has  repudiated  the 
words  before  him  and  adopted  others,  he  seems  to  have 
done  so  with  a  view  not  to  narrow,  but  to  extend  his 
remedy  to  all  possible  cases  in  which  litigation,  fraud, 
or  perjury,  might  be  prevented,  by  requiring  a  written 
document  to  attest  a  representation  or  assurance  con- 
cerning or  relating  to  the  conduct,  character,  credit,  or 
ability  of  another,  by  means  of  which  representation 
and  assurance  the  party  making  it  intended  that  other 
person  to  obtain  money,  goods,  or  credit." 

Sir  J.  Campbell,  Attorney-General,  and  Wightman, 
contra.     The  question  is,  not  whether  the  plaintiff 


(a)  5  B.  Moore,  98.  S.  C.  2  JBrod.  $  B.  369. 
(c)  1  M.  %  W.  101.    S.  C.  Tyr.  $  Gr.  250. 


(6)  3  T.  R.  51. 

would 
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would  have  been  entitled  to  a  verdict  if  his  whole  case  1837. 
had  gone  to  the  jury,  but  whether  the  cause  ought  to  ~^ 
have  been  stopped  as  it  was.    This  is  an  action  for  the  against 

•  lii-nr         n  FERGUSSON 

proceeds  of  goods  which  were  sold  by  Mrs.  Barnes, 
being,  legally,  the  plaintiff's  property,  because  there  had 
been  no  valid  sale  to  her.    The  plaintiff  might  have 
brought  trover,  but  waives  the  tort,  and  sues  for  money 
had  and  received.    His  case  is,  that  there  was  a  con- 
spiracy between  Hobson  and  the  defendant  and  Mrs* 
Barnes,  to  acquire  the  goods  for  the  defendant's  benefit. 
If  that  was  made  out,  the  action  was  maintainable,  and 
the  objection  founded  on  the  statute  cannot  prevail. 
The  facts  clearly  tend  to  the  conclusion  that  fraud 
was  practised  to  which  the  defendant  was  party.  (Sir 
J.  Campbell  then  recapitulated  the  facts  bearing  on 
this  point.)    This  case  is  the  same,  in  principle,  with 
Abbotts  v.  Barry  (a).    There  the  representation  made 
by  the  defendant  was  the  material  link  connecting  him 
with  the  fraud  by  which  the  sale  was  invalidated.  Can 
it  be  said  that,  since  stat.  9  G.  4.  c.  14.  (which  was 
passed  so  long  after  the  decision  in  Abbotts  v.  Barry  {a) 
that  it  cannot  be  supposed  to  have  had  reference  to  that 
case),  an  action  depending  on  similar  circumstances  can 
no  longer  be  maintained  ?    The  object  of  that  act  was 
to  prevent  evasion  of  the  Statute  of  Frauds  by  suing  in 
case  as  for  a  deceit  instead  of  bringing  assumpsit.  The 
actions  so  framed  after  the  decision  in  Pasley  v.  Free- 
man (b)  were  designed  to  fix  a  liability  on  the  defendant, 
as  pledged  for  the  credit  of  a  third  person  by  his  repre- 
sentation, without  declaring  on  the  representation  as  a 
contract.    Where  the  defendant  was  liable,  not  col- 

(a)  5  B.  Moore,  98.    S.  C.  2  Brod.  $  B.  369.         (b)  3  T.  li.  51. 

laterally, 


92 


CASES  in  TRINITY  TERM 


1837.      laterally,  but  principally,  the  Statute  of  Frauds  did  not 

apply,  and  the  evasion  was  unnecessary.    The  present, 

against  being  an  action  of  this  latter  kind,  is  not  within  the 
Fergusson.  . 

mischief  or  stat.  9  (x  4.  c.  14.  s.6,  Ihe  test  on  this 
point  is,  not  whether  the  action  will  succeed  or  fail  as 
the  verbal  representation  is  admitted  in  evidence  or 
rejected,  but  whether  the  representation  is  the  gist  of  the 
action  and  fixes  the  defendant  with  responsibility  for 
the  credit  of  a  third  person.  That  is  not  so,  where 
trover  is  brought  for  the  goods,  or  money  had  and  re- 
ceived for  their  price.  If  Mrs.  Barnes  had  delivered  the 
goods  themselves  to  the  defendant,  and  trover  had  been 
brought,  the  plaintiff  must  have  called  Hobson  to  prove 
that  he,  by  the  defendant's  authority,  had  made  the  false 
representation  through  which  she  obtained  the  plaintiff's 
goods.  The  objection  now  made,  if  valid,  would  apply 
to  such  a  case.  But  the  effect  of  the  evidence  there 
would  clearly  be  (as  here)  to  prove  that  the .  property 
was  never  transferred,  but  was  still  in  the  plaintiff';  the 
representation  made  by  the  defendant,  or  his  authorised 
agent,  would  be  part  of  the  chain  of  facts  making  up 
that  proof,  but  would  manifestly  not  be  the  gist  of  the 
action.  Neither  the  supposed  nor  the  present  action 
is  within  the  words  of  stat.  9  G.  4.  c.  14.  s.  6.,  as  brought 
to  charge  the  defendant  upon  a  representation  made 
concerning  the  credit  of  another,  "  to  the  intent  or  pur- 
pose that  such  other  person  may  obtain  credit,  money, 
or  goods"  (a).  In  Hill  v.  Perrott  (b)  the  defendant,  by 
a  fraudulent  guarantee,  induced  the  plaintiff  to  sell 
goods  to  an  insolvent,  who  made  them  over  to  the  de- 

(a)  As  to  the  word  "  upon"  in  this  clause,  see  the  judgments  de- 
livered in  Lyde  v.  Barnard,  \  Mee.  §  W.  101,    S.  C.  Tyr.  $•  Gr.  250. 
{b)  3  Taunt.  274. 

fendantf 
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fendant.  The  plaintiff  sued  for  goods  sold  to  the  de-  1837. 
fendant,  and  the  Court  of  Common  Pleas  held  that  the 

Haslock 

law  would  imply  a  contract  by  him  to  pay  from  the  against 
circumstance  of  the  goods  having  been  the  plaintiff's 
and  having  come  to  the  defendant's  possession,  if  they 
'were  unaccounted  for,  and  that  the  defendant  could  not 
be  permitted  to  account  for  the  possession  by  setting- 
up  a  sale  to  the  insolvent  which  he  himself  had  pro- 
cured by  fraud.  So,  here,  it  may  be  considered  that 
the  fraud,  of  which  the  representation  as  to  credit  forms 
part,  is  not  the  original  ground  of  action,  but  an  answer 
to  the  excuse  made  by  the  defendant  for  having  in  his 
possession  the  proceeds  of  the  plaintiff's  property.  These 
proceeds  could  be  traced  only  by  means  of  Mrs.  Barnes's 
evidence :  in  the  course  of  it,  she  states  a  prima  facie 
sale  by  the  plaintiff  to  her :  it  then  becomes  necessary 
to  shew  the  circumstances  of  that  sale,  and,  among 
them,  the  deceitful  representation  which  makes  it  in- 
valid as  against  the  plaintiff.  If  the  plaintiff  had 
brought  an  action  grounded  on  the  false  representation, 
he  would  have  sued  for  the  value  of  all  the  goods  ob- 
tained upon  it. 

Cur.  adv.  wit. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  this 
term  {June  8th),  delivered  the  judgment  of  the  Court. 
The  question  in  this  case  was,  whether  the  repre- 
sentation which  it  was  proposed  to  give  in  evidence 
came  within  stat.  9  G.  4.  c.  14.  s.  6.,  so  as  to  be  in- 
admissible unless  in  writing.  It  is  suinrested,  on  the 
part  of  the  plaintiff,  that  the  representation  was  frau- 
dulent, and  that  the  defendant  caused  it  to  be  made 
for  the  purpose  of  fraud.    The  case  does  not  appear 

to 
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1837.      to  us  to  raise  any  doubt  in  point  of  law.    The  question 

Haslock     *S'  w^etner  tne  acti°n  is  brought,  according  to  the 
against      terms  of  the  statute,  "  to  charge  any  person  upon 

Fergusson. 

or  by  reason  of  any  representation  or  assurance  made 
or  given  concerning  or  relating  to  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of  any  other 
person?"  These  words  are  followed  by  a  clause  un- 
happily expressed,  and  which  I  need  not  go  into. 
Such  then  being  the  question,  the  plaintiff  says  that 
the  action  is  not  upon  the  representation,  but  for 
money  had  and  received;  that  the  representation  is 
a  mere  medium  of  proof,  the  case  being  that  a  fraud 
was  committed,  in  the  course  of  which  this  represent- 
ation was  made,  and  that  the  produce  of  the  goods 
obtained  by  such  fraud  belongs  to  the  plaintiff.  But 
the  only  fact  on  which  the  case  of  fraud  rested  at  the 
time  of  offering  the  evidence  was,  that  the  defendant 
had  authorised  Hobson  to  give  Mrs.  Barnes  a  fair  cha- 
racter. We  think  that  a  representation  made  under 
those  circumstances  is  within  the  very  terms  of  the  sixth 
section  of  stat.  9  G,  4.  c,  14.,  and  therefore  could  not  be 
received  in  evidence,  unless  put  into  writing.  The  rule 
must,  consequently,  be  discharged. 

Rule  discharged. 
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The  King  against  Starkey.  ju^  iT' 

INDICTMENT  for  erecting  and  continuing  a  stall  in      being  en- 
r  titled  to  a  mar- 

a  certain  street  called  Church  Street,  in  the  parish  ket  in  the 

of  Keighley,  in  Yorkshire,  being  the  King's  Common  which  was  held 

highway  for  horses,  coaches,  &c,  whereby  the  highway  street  on  jJ's 
was  obstructed.    Second  count,  like  the  first,  laying  the 

obstruction  in  a  certain  other  street  called  Church  Green.  S1*e. in  JF'' , 

which  site  he 

Plea,  Not  guilty.  had  demised, 

°  m     J  •  without  de- 

On  the  trial  before  Lord  Denman  C.  X,  at'  the  Yor&  raising  the 

franchise,  for 

Spring  assizes,  1836,  it  appeared  that  a  market  had  a  term  of  years, 
i  iii*       it  •  i«i  .  .  .       ,      Per  Littledale 

been  held  in  the  locus  m  quo,  which  was  within  the  j. ,  the  removal 
manor  of  Keighley,  till  the  time  of  the  attempted  re-  ^setoetord 
moval  of  the  market,  hereafter  mentioned,  by  the  Earl  of  ^  ™a*ket 

y  J  ought  to  be 

of  Burlingto7i,  who  was  lord  of  the  manor  of  Keighley,  0^ner 
and  who  claimed  under  a  charter  of  Edward  I.  to  Henry  the  market  is 

held. 

de  Kyghelay,  by  which  the  King  confirmed  and  granted     By  all  the 
to  the  said  II.  de  K,  that  he  and  his  heirs  for  ever  removal  was 
might  hold  a  market  every  week,  on  the  Wednesday,  at  bad^unless  the 
his  manor  of  Kyghelay,  and  an  annual  fair,  &c;  and  game°privilege 
that  the  aforesaid  Henry  and  his  heirs  for  ever  might  In  thenewmar- 

^  °       ket  as  in  the 

hold  the  aforesaid  market  and  fair  at  his  aforesaid  old:  and  there- 
fore, it  ap- 

manor,  with  all  liberties  and  free  customs  to  such  like  pearingthat 

.  .  no  toll  had  ever 

market  and  fair  appertaining.    The  market  had  been  been  taken  in 
held,  and  stalls,  &c,  erected,  on  the  market  day,  as  far  but  thauhe 
back  as  could  be  recollected,  without  any  tolls,  stallage,  iovenam"^^ 
or  piccage  being  taken.    In  1832,  a  committee  of  the  ^esoiUo'te^ 
inhabitants  was  formed,  under  the  sanction  of  the  Earl  uscd  solely  for 

the  market,  em- 
powered them 

to  impose  rents  at  their  discretion  for  the  liberty  of  selling  in  the  market,  the  Court  hold 
that  the  removal  was  bad,  and  that  the  site  of  the  old  market,  on  the  king's  highway, 
might  be  uscd  on  market  days  as  it  was  before  the  removal. 

of 
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1837.  of  Burlington,  for  erecting  a  new  market-place  in  an- 
other  part  of  the  town,  within  the  manor,  bein^  land 

The  King  \  9  '  ° 

against  belonging  to  the  Earl.  Buildings  for  the  convenience 
of  the  market  were  commenced ;  and,  in  1833,  the  Earl 
granted  a  lease  of  the  intended  site  to  certain  of  the 
committee. 

This  lease  (a)  was  an  indenture,  dated  13th  August 
1833,  between  George  Augustus  Henry,  Earl  of  Bur- 
lington, of  the  first  part,  and  John  Greenwood  and  four 
others,  of  the  second  part ;  and  it  witnessed  that  the 
Earl  of  Burlington  (in  consideration  of  the  rents,  cove- 
nants, &c,  thereinafter  reserved  and  contained  on  the 
part  and  behalf  of  Greenwood,  &c,  and  of  the  works,  &c, 
thereinafter  stipulated  and  covenanted  to  be  erected,  &c, 
by  them  on  the  demised  premises),  in  exercise  of  all 
powers  and  authorities  vested  in  him,  or  anywise  en- 
abling him  in  that  behalf,  did  direct,  limit,  and  appoint, 
grant,  demise,  lease,  and  to  farm  let,  unto  John  Green- 
wood, &c.j  their  executors,  administrators,  and  assigns, 
all  that  piece  or  parcel  of  land  situate  in  &c,  as  the 
same  was  then  marked  and  set  out  for  the  purpose  of 
erecting  a  new  market  place  thereon  for  the  town  of 
Keighley,  measuring  &c,  and  containing  &c,  and  also 
the  right  of  a  road  of  the  width  of  &c,  from  and  out 
of  the  street  called  &c,  to  lead  into  the  said  intended 
new  market  place,  at  the  centre  part  &c,  "  together 
also  with  the  privileges  which  the  said  G.  A.  H.,  Earl 
of  B.,  may  have  in  obliging  persons  exposing  goods 

(a)  This  lease  was  not  produced  on  the  trial,  the  prosecutor  insisting 
merely  on  the  removal  of  the  market  de  facto.  But,  on  the  argument 
in  banc,  it  was  agreed,  at  the  suggestion  of  the  Court,  that,  for  the  pur- 
pose of  determining  the  question  finally,  the  lease  should  be  considered 
as  put  in. 


for 


Starkey. 
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for  sale  openly  in  any  of  the  different  streets  in  Keighley  1837. 
aforesaid  to  remove  the  same  into  the  said  intended 

The  King 

new  market  place  so  to  be  erected  as  aforesaid ;  to  have  against 
and  to  hold  the  said  piece  or  parcel  of  ground,  right 
of  road,  and  premises  hereby  demised  or  intended  to  be, 
with  the  appurtenances,"  to  John  Greenwood,  &c,  their 
executors,  administrators,  and  assigns,  from  24th  of 
May  1833,  for  sixty  years,  at  the  yearly  rent  of  10/. 
And  the  said  John  Greenwood,  &c,  for  themselves, 
their  heirs,  executors,  administrators,  and  assigns,  thereby 
covenanted  with  the  Earl  of  Burlington,  and  the  person 
or  persons  to  be  entitled  to  the  reversion,  to  pay  the 
rent,  and  (immediately,  or  as  soon  as  circumstances 
would  allow)  to  erect  and  finish  a  market  place  intended 
to  be  erected  and  then  begun,  "  and  all  requisite  con- 
veniences for  using  the  said  premises  as  and  for  a 
general  market  for  the  town  of  Keighley"  and  lay  out 
therein  10007.  at  least,  and  also  that  J.  Greenwood,  &c, 
their  executors,  administrators,  and  assigns,  "  shall  and 
will,  at  all  times  hereafter  (when  the  said  market  has 
been  completed),  appropriate  and  use  the  said  premises 
as  and  for  a  general  market  for  the  said  town  and 
manor  of  Keighley,  and  the  buying,  selling,  and  dealing 
in  marketable  commodities  in  open  market,  as  now 
used  in  the  open  markets  held  in  the  said  town ;  and 
that  they,  their  executors,  administrators,  and  assigns, 
shall  not  nor  will,  at  any  time  hereafter,  use  or  employ 
the  said  premises  for  any  other  use,  purpose,  or  trade 
whatsoever,  without  the  previous  licence  and  consent 
in  writing  of  the  said  Earl  of  Burlington,  his  heirs, 
appointees,  or  assigns,  or  such  person  or  persons  so 
for  the  time  being  to  be  entitled  as  aforesaid ;  and  also, 
particularly,  that  the  said  premises  shall  be  open  for 
Vol.  VII.  H  public 
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1837.      public  resort  and  the  purpose  of  such  markets,  on  such 

_  days  of  the  week  as  the  said  markets  and  the  fairs  of 

The  King  J 

against  the  said  town  or  manor  of  Keigliley  are  now  held,  and 
any  other  days  or  times,  weekly  or  otherwise,  as  the 
said  John  Greenwood"  Sec,  "  their  executors,  admini- 
strators, and  assigns,  shall  choose  so  to  use  the  same : 
during  which  periods  of  open  market,  all  persons  shall 
be  at  liberty  to  attend  the  same,  and  enter  in  and  upon 
the  said  premises  for  the  purpose  of  buying  and  bar- 
tering in  the  said  markets,  without  the  let,  molestation, 
or  hindrance,  or  necessity  of  licence  first  had  and 
obtained  of  or  by  the  said  J.  G."  &c,  "  their  executors, 
administrators,  and  assigns ;  but,  nevertheless,  with  full 
power,  liberty,  and  authority,  for  them  the  said"  J.G., 
&c,  "their  executors,  administrators,  and  assigns,  to 
make  all  such  orders  and  regulations  for  the  mainte- 
nance and  good  management  of  the  said  markets,  and 
the  renting  of  the  stalls  or  other  conveniences  thereof,  and 
imposing  rents  or  other  sums  as  and  for  licence  and  per- 
mission of  vending,  selling,  or  exposing  goods  to  sale  on 
the  said  premises,  to  deny  entrance  to  the  said  premises  for 
any  such  purpose  to  all  persons  not  so  authorised,  and  the 
exclusive  enjoyment  of  all  rents  and  profits  to  arise  thereby, 
and  of  and  from  the  said  premises,  as  to  them  the  said  " 
J.  G.,  &c,  "  their  executors,  administrators,  and  assigns, 
shall  seem  meet  and  proper."  And  John  Greenwood, 
&c,  for  themselves,  their  heirs,  executors,  and  admini- 
strators, covenanted  with  the  Earl,  his  heirs,  appointees, 
and  assigns,  or  the  parties  entitled  to  the  reversion,  to 
repair,  &c,  the  new  market  place  and  buildings :  and 
liberty  was  reserved  to  the  Earl,  his  heirs,  &c,  to  enter 
and  view :  and  power  of  re-entry,  to  determine  the  term 
on  non-performance  of  the  covenants,  to  the  Earl,  his 

heirs. 
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heirs,  &c. ;  with  other  covenants  and  provisoes  not  ma-  1837. 

terial  here'  tI^g 

On  the  9th  of  June  1834,  a  notice  of  that  date,  m^mt 

Starket, 

signed  by  an  agent  of  the  Earl  of  Burlington,  and  also 
by  the  steward  and  two  bailiffs  of  the  Keighley  manor 
court,  was  read  publicly  in  the  old  market  place,  and  on 
the  site  of  the  intended  new  market,  reciting  that  the 
Earl  had  found  it  expedient  for  the  public  convenience 
that  the  market  should  be  removed,  and  held  in  a  more 
convenient  place  within  the  manor,  and  announcing 
that,  on  Wednesday,  25th  June  then  instant,  and  upon 
every  other  market  day  following,  until  other  notice 
should  be  given,  the  market  would  be  held  in  the  new 
market,  and  that,  after  the  notice,  all  persons  who 
should  enter  in  or  upon  the  public  streets  for  the  pur- 
pose of  using  them  as  a  market  overt,  or  should  set 
down  any  cart  or  carts,  or  any  other  thing  containing 
goods  for  sale,  or  set  up  any  stall  or  table,  or  erect  any 
stand  for  the  purpose  of  exposing  goods  to  sale,  in  any 
other  place  within  the  manor,  and  not  in  the  new 
market  place,  would  thereby  become  trespassers,  and 
liable  for  any  obstruction  thereby  created,  and  to  such 
actions  at  law  as  the  lord  of  the  manor  and  owner  of 
the  market  would  be  thereupon  entitled  to  bring. 
Copies  were  also  posted  in  the  streets  of  Keighley. 

Another  notice,  dated  29th  January  1835,  signed  by 
the  clerk  of  the  new  market,  appointed  by  the  lessees, 
was,  by  the  direction  of  the  lessees,  posted  in  the  streets 
of  Keighley  and  the  neighbourhood,  announcing  that  the 
new  market  was  toll  free,  and  that  persons  frequenting 
it  were  subject  only  to  the  regulations  and  order  of  the 
clerk  of  the  market,  who  would  direct  in  what  manners 
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1837.      and  in  which  place,  goods  should  be  therein  exposed 
for  sale. 

It  appeared  that,  between  the  publication  of  these 
two  notices,  and  ever  since,  a  market  had  in  fact  been 
held,  on  the  old  market  days,  in  the  new  market  place, 
and  that,  for  several  weeks,  tolls,  whether  market  tolls 
or  for  stallage  did  not  distinctly  appear,  had  been  taken, 
but  that  no  tolls  of  any  kind  had  been  demanded  after  the 
second  notice.  On  Wednesday,  25th  March  1835,  the 
defendant  put  up  a  stall  in  the  old  market  place,  which 
was  a  public  highway,  and  where  it  had  been  customary 
to  set  up  stalls  in  the  market  in  the  same  way  on  market 
days.  This  was  the  obstruction  complained  of  in  the 
indictment.  The  defendant's  counsel  contended  that 
the  evidence  did  not  establish  a  rightful  removal  of  the 
market.  The  Lord  Chief  Justice  reserved  the  point, 
and  directed  the  jury  to  find  for  the  Crown,  if  they 
were  of  opinion  that  the  Earl  of  Burlington  was  lord  of 
the  market  and  manor,  and  that  an  obstruction  of  the 
public  highway  in  fact  existed.  Verdict  for  the  Crown. 
In  Easter  term,  1836,  Alexander  obtained  a  rule  nisi 
for  entering  a  verdict  for  the  defendant,  on  the  point 
reserved. 

Cresswell,  Wightma?i,  and  Baines  now  shewed  cause  (a). 
The  demand  of  tolls  in  the  new  market  was  not  per- 
sisted in  ;  and,  if  illegal,  might  be  resisted  :  the  question, 
therefore,  is  simply  whether  the  lord  of  the  manor, 
having  a  right  to  a  market  within  the  manor,  might  re- 
move the  market  to  a  new  site  within  the  manor.  Dixon 


(a)  The  case  was  argued  on  June  1st  and  2d,  and  decided  on  the 
latter  day. 

v.  Robinson 
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v.  Robinson  (a),  Curmen  v.  Salkeld  [b\  and  Rex  v.  Cot-  1837 
terill  (c),  shew  decisively  that  he  may  ;  and  that  a  party 
persisting  in  the  use  of  the  old  market,  after  the  removal, 
is  liable  to  an  action  of  trespass  or  to  indictment.  It  is 
true  that  the  site  of  the  new  market  is  leased  for  a  term  : 
but,  if  the  market  had  not  been  removed,  and  the  site  of 
the  old  market  had  been  leased,  the  market  would  have 
still  continued.  \_Littlcdale  J.  Parties  frequenting  the 
new  market  would  come  there  at  the  risk  of  being 
treated  as  trespassers.]  That  objection  would  go  the 
length  of  shewing  that  the  site  of  the  old  market  could 
not  be  leased  without  destroying  the  market.  But,  in 
fact,  the  land  is  leased  for  the  purposes  of  the  new 
market  only;  and  it  appears  that  it  is  so  used.  The 
lessees  could  not  call  this  a  trespass.  The  land  might 
have  been  let,  excepting  the  market  days:  here  the 
exception  is  of  the  right  to  exclude  from  the  market. 
It  will  be  said  that  the  lease  gives  to  the  lessees  the 
power  of  exacting  rent  for  stalls,  and  that,  therefore, 
the  new  market  is  less  free  than  the  old  one :  but  the 
lord  was  entitled  to  exact  stallage  at  any  time,  even  in 
the  old  market,  in  right  of  the  soil;  and  such  a  right  is 
not  lost  by  non-user.  Thus,  if  the  land  be  borough- 
english,  the  stallage  and  picage  will  descend  to  the 
youngest  son,  but  the  market  to  the  heir  at  common 
law;  3  Bac.  Abr.  556,  Fairs  and  Markets,  (D),  note  («), 
(ed.  V.  1832);  The  Mayor  of  Northampton  v.  Ward{d). 
A  plea  that  no  payment  had  been  made  for  stalls  from 
time  immemorial  would  be  bad.    [Lord  Denman  C.  J. 

(a)  3  Mod.  107.    And  see  Be  Rutzen  v.  Lloyd,  5  A.  §•  E.  456. 
(6)  3  East,  538.  (c)  1  B.  §  Aid.  67. 

(d)  2  Sir.  1238.    S.  C.  1  JFils.  107. 

H  8  In 
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1837.      In  15  Viner's  Abridgment,  245.,  Market,  (B),  pi.  3.,  it  is 
said,  "  the  stallage  must  be  certain ; "  for  which  re- 

The  King  .  &  9 

against      ference  is  made  to  the  argument  of  the  Solicitor-General, 

Starkey. 

Finch,  in  Rex  v.  Mayor  of  London  (a)9  who  cites  the 
Year-book,  Mich.  9  H.  6.  f.  45.  pi.  28.  (5)].  That  is  true  of 
tolls  only,  properly  so  called.  {Littledale  J.  If  the  soil 
can  be  granted  away,  and  yet  the  market  remain  in  the 
grantor,  the  party  using  the  market  might  be  subject  to 
two  actions.]  That  would  be  for  two  different  claims : 
the  division  is  recognised  in  the  case  of  the  land  being- 
borough-english.  If  the  lord  had  removed  to  a  place 
which  he  had  not  demised,  he  might  have  claimed 
stallage  in  the  new  market  as  well  as  the  old  :  then  what 
difference  can  it  make,  that  he  has  assigned  over  that 
property  in  virtue  of  which  he  could  have  claimed  the 
stallage?  Besides,  it  does  not  appear  that  here  the 
lord  has  reserved  the  market  to  himself ;  the  lease  passes 
all  his  rights ;  there  is,  therefore,  a  mere  substitution, 
during  the  term,  of  one  lord  for  another.  The  lord 
might  have  hired  land  of  another  for  the  purpose  of 
holding  his  market.  Again,  if  the  market  be  less  free 
than  before,  the  person  using  it  may  resist  the  new 
exaction ;  and  that  is  the  proper  way  of  trying  the 
question.  Or  he  may  resist  the  lord's  authority,  as 
owner  of  the  market,  on  the  ground  that  the  lord  no 
longer  gives  the  proper  protection  and  immunities.  So 
he  might  sell  without  the  limits  of  the  market,  if*  room 
were  not  left  within  them ;  Prince  v.  Lewis  (c).  But 
he  cannot  insist  upon  the  permanence  of  the  market  on 
the  old  site.  Or,  if  the  lord  have  been  guilty  of  extortion, 
or  have  removed  to  an  inconvenient  place,  the  franchise 


(ay  2  Show.  266. 
(c)  5B.  $  C.S63. 


(6)  Prior  of  B.  in  London  v.  Barton, 

may 
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may  be  forfeited  by  him,  and  revoked  by  scire  facias;  1837. 
3  Bac.  Abr.  555,  Fairs  and  Markets,  (C) ;  per  Lord 

V  The  Kin<* 

Ellenborough  (a)  and  Abbott  J,  (b)  in  Rex  v.  Cotter  ill,  against 

Starkey. 

Alexander  and  Bliss  (with  whom  was  R.  C.  Hildyard\ 
contra.    If  the  prosecutor  has  failed  in  establishing  a 
legal  removal  of  the  market,  the  defendant  is  entitled 
to  an  acquittal ;  Rex  v.  Smith  (c),  Holer  oft  v.  Heel  {d). 
Now,  the  removal  is  not  properly  made  unless  the  lord 
was  entitled,  not  only  to  the  place  where  the  market 
was  originally  held,  but  to  the  place  where  he  proposes 
to  hold  it  in  future.    It  is  conceded  that  the  lord  of  a 
market  may  remove  to  another  place  in  the  manor,  &c, 
within  which  the  market  is  granted,  provided  it  be  to  a 
place  which  is  his  own  soil,  or  over  which  he  himself  has 
as  full  rights  as  he  had  in  the  relinquished  site.    This  is 
all  that  Dixon  v.  Robinson  (e),  Curwen  v.  Salkeld  ( g% 
and  Rex  v.  Cotterill      establish.    Here  the  site  of  the 
old  market  is  out  of  the  lord's  possession  for  a  term, 
during  which  he  cannot  perform  his  duty  to  the  parties 
frequenting  the  market,  or  secure  their  immunities. 
The  latter  fact  is  clear,  inasmuch  as  for  several  weeks 
toll  was  exacted  by  the  lessees  of  the  new  site ;  and 
their   subsequent  waiver  could  be  no  protection  to 
parties  resisting  any  future  exaction  of  the  same  nature. 
It  may  be  inferred  from  the  language  of  Lord  Ellen- 
borough  in  Curwen  v.  Salkeld  (g)9  and  from  that  of 
Abbott  C.  J.  in  Prince  v.  Lewis  (i),  that  the  lord  cannot 

(«)  1  B.  #  Aid.  75.  (6)  1  B.  %  Aid.  79. 

(c)  AEsp.  111.  (d)  1  B.  $  B.  400. 

(e)  3  Mod.  107.  (g)  3  East;  538. 

(//)  I  B.  $  Aid.  67.  (?)  5  B.  §■  C.  363. 
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1837.      remove  to  a  place  not  equally  convenient,  in  all  respects, 

with  the  original  site.     So  in  Mosley  v.  Walker  (a) 
The  Kino  ,a  .  ...  . 

against       Bayley  J.  said,  "  I  take  it  to  be  implied  in  the  terms  in 

Starkey. 

which  a  market  is  granted,  that  the  grantee,  if  he  confine 
it  to  particular  parts  within  a  town,  shall  fix  it  in  such 
parts  as  will  from  time  to  time  yield  to  the  public  reason- 
able accommodation  ;  and  that  if  the  place  once  allotted 
ceases  to  give  reasonable  accommodation,  he  is  bound, 
if  he  has  land  of  his  own,  to  appropriate  land  on  which 
to  hold  it;  or  if  not,  to  get  land  from  other  people  in 
order  that  the  market  which  was  originally  granted  for 
the  benefit  of  the  public,  as  well  as  for  the  benefit  of  the 
grantee,  may  be  effectually  held ;  and  that  the  public 
may  have  the  benefit  which  it  was  originally  intended 
they  should  derive  from  it."  Now,  here,  the  lease  shews, 
at  the  utmost,  only  a  right  of  action  in  the  lessor  if  the 
new  market  be  impeded :  but  how  can  this  be  a  good 
substitute  for  the  right  which  the  public  had,  in  the  old 
market,  to  enforce  their  own  privileges  directly  ?  In  fact, 
the  lease  grants  to  the  lessees  authority  to  impose  rents, 
not  only  on  stalls  (which  rent  probably  could  not  have 
been  imposed  in  the  old  market  against  the  usage,  and 
after  the  dedication  for  a  long  time)  but  "  for  licence  and 
permission  of  vending,  selling,  or  exposing  goods  to  sale 
on  the  said  premises,"  and  to  deny  entrance  for  such 
purpose  to  persons  not  so  authorised.  That  allows  the 
lessees  to  exact  tolls,  properly  so  called,  and  to  exclude 
parties  refusing  to  pay  them.  But  there  are  no  tolls  in 
the  old  market :  nor  could  any  be  legally  claimed  there ; 
for  they  are  not  incident  to  a  market  unless  expressly 
given,  Com.  Dig.  Market,  (F  1.),  and  the  charter  of 


(a)  7  B>  §•  C.  40,  55. 


Edward 
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Edward  I.  does  not  give  them,  nor  is  any  usage  shewn.  1837. 

Besides,  the  market  not  bein^  leased,  the  correction  of 

.  The  King 

it  will  be  in  the  original  lord,  the  lessor,  while  the  against 

Sx A  R KEY  • 

market  tolls  and  its  soil  will,  under  the  lease,  be  vested 
in  others.  It  is  said  that  the  public  may,  if  the  new 
market  place  be  inconvenient,  use  ground  without  the 
limits:  but  it  does  not  appear  that  there  is  any  such 
ground  which  can  be  used.    It  is  also  said  that  a  scire 

CD 

facias  would  be  the  appropriate  remedy  for  the  lord's 
breach  of  duty :  but  that  point  need  not  be  discussed  ; 
for,  the  prosecutors,  having  raised  the  question  by  in- 
dicting for  a  nuisance,  are  bound  in  the  first  instance  to 
establish  all  those  circumstances  upon  which  the  alleged 
guilt  depends.  They  must,  then,  shew  that  the  old 
market  place  has,  by  law,  ceased  to  exist.  (They  were 
then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  This  is  an  indictment  for  an 
obstruction :  and  it  appears  that  the  defendant's  act 
would  be  justifiable,  except  for  the  supposed  removal 
of  the  market.  The  question  therefore  is,  whether  the 
market  has  been  so  removed  as  to  make  that  use  of  the 
old  market,  which  was  proper  before  the  removal,  a 
nuisance.  Now  the  removal  is  illegal,  if  the  public  have 
been  deprived  by  it  of  any  right.  It  is  unnecessary  to 
go  through  all  the  clauses  of  the  lease,  or  discuss  the 
several  points  which  have  been  raised  as  to  the  rights 
in  the  soil  and  market.  There  is  one  clause  which 
makes  it  impossible  for  us  to  say  that  the  market  has 
been  well  removed.  A  power  is  given  to  the  lessees  to 
impose  rents,  at  discretion,  for  the  licence  and  permis- 
sion of  vending,  selling,  and  exposing  to  sale.  There  is 
no  evidence  that,  in  the  old  market,  there  was  even  any 

rent 
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rent  for  stalls,  much  less  that  it  was  certain,  and  least  of 
all  that  there  was  any  payment  exacted  for  exposing  to 
sale.  That  is  so  an  essential  an  use  of  the  market,  that 
the  creation  of  a  discretionary  power  to  exact  payments 
for  doing  it  cannot  be  sustained.  I  expected  that  the 
clause  would  end  with  giving  the  lessees  the  same 
power,  as  lords  during  the  term,  which  the  lessor  had. 
But  here  is  a  discretionary  power  to  impose  rents ;  and, 
even  as  to  the  stallage,  I  am  not  prepared  to  say  that, 
when  that  appears  to  have  never  been  paid,  a  claim  can 
be  made  to  it  by  virtue  of  the  ownership  of  the  soil.  A 
market  may  be  beneficial  to  the  grantee,  though  there 
be  neither  tolls  nor  stallage:  it  may  be  useful  to  him 
that  the  public  should  resort  to  the  place,  though  with- 
out paying.  A  right  to  the  market,  therefore,  does  not 
necessarily  give  the  power  of  exacting  tolls.  Conse- 
quently I  am  of  opinion  that  the  removal  is  not  good ; 
and  that  no  nuisance  has  been  committed  by  resorting 
to  the  old  market,  which  still  exists  till  a  removal  has 
been  duly  made. 

Littledale  J.  I  agree  in  the  construction  put  by  my 
Lord  upon  the  clause  in  the  lease.  But,  independently 
of  that  point,  I  own  that,  if  the  lord  had  leased  the  site, 
granting  to  the  lessees  precisely  the  same  powers  which 
he  himself  had,  I  should  have  said  that  the  market  was 
not  well  removed.  The  market  must  still  be  held  in 
the  soil  of  the  lord.  It  is  true  that  the  soil,  if  borough- 
english,  would  descend  one  way,  and  the  right  to  the 
market  another:  that  is  the  act  of  the  law;  but  the 
division  cannot  be  made  by  the  act  of  parties.  When 
the,  law  creates  the  difficulty,  we  must  deal  with  it 
as  well  as  we  can:  and  the  principle  of  this  distinc- 
tion, 


1837. 
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tion,  between  the  act  of  Jaw  and  the  act  of  parties,  has 
been  recognised  from  Wild's  Case  (a)  downwards.  The 
lord  is  to  have  the  correction  of  the  market :  but  how 
can  he  have  that  when  he  has  not  the  soil  ?  It  may 
perhaps  be  answered  that  the  lease,  substantially,  gives 
nothing  to  the  lessees  but  the  correction.  But  how  can 
the  public  know  that  ?  The  lessees  may  indeed  be  liable 
to  the  Earl  of  Burlington  for  breach  of  covenant :  but 
the  public  can  take  no  advantage  of  it.  The  language 
of  Bayley  J.  in  Mosley  v.  Walker  (b)  shews  that  the  lord 
must  retain  the  power  over  the  soil.  I  am  of  opinion, 
therefore,  that  the  market  was  not  well  removed,  the 
soil  of  the  place  to  which  it  was  removed  having  been 
parted  with  by  the  owner  of  the  franchise.  The  lord 
could  not,  in  such  case,  sue  for  the  disturbance  of  the 
franchise;  for  the  consideration  which  he  gives  to  the 
public  for  the  market  is  the  correction  which  he  ex- 
ercises ;  and  that  he  cannot  exercise  where  he  is  not 
owner  as  well  as  lord. 

Patteson  J.  I  think,  on  one  short  ground,  that  the 
market  was  not  well  removed.  I  take  it  to  be  quite 
clear  that,  when  the  lord  removes,  the  new  market 
must  be  as  unrestricted  and  free  as  the  old  one.  It  is 
conceded  that,  in  the  old  one,  no  market  tolls  were 
exacted  from  either  buyer  or  seller.  I  do  not  enter 
into  the  question,  whether  the  lord  could  now  exact 
stallage :  much  less  do  I  say  that  he  could.  But 
he  gives  the  power  to  impose  a  rent  in  respect  of  sell- 
ing :  so  that  the  public  clearly  would  not  have  the 
same  right  in  the  new  market  as  in  the  old  one.  Had 

(o)  8  Rep.  78  6.    See  Co.  Lit.  147.  b.y  164.  b.        (b)  7  L\  $  C.  55. 

we 
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1837.       we  not  seen  the  lease,  we  might  have  had  some  doubt; 

but,  on  the  terms  of  the  lease,  there  can  be  none.  If 

The  King 

against  the  lease  had  stopped  at  the  words,  66  as  now  used  in  the 
open  markets  held  in  the  said  town,"  it  might  have 
been  well  enough ;  but  afterwards  come  the  words, 
"  during  which  periods  "  &c,  where  the  exemption  from 
the  necessity  of  licence  by  the  lessees  is  expressly  con- 
fined to  the  "buying  and  bartering,"  and  the  licence  to 
sell  is  made  subject  to  a  discretionary  rent. 

Williams  J.  concurred. 

Rule  absolute. 


Wednesday,     Brealey,  surviving  Assignee  of  Joy,  a  Bank- 

jl%31st.  .      °        .  & 

rupt,  against  Andrew. 

Declaration  A  SSUMPSIT.  The  declaration  stated  that  de- 
alleged  that,  xjL 

before  the  mak-  fendant  theretofore,  and  before  Joy  became  a  bank- 
mfs^&c.^ de-  rupt,  and  before  and  at  the  time  of  the  making  of  the 
Sted^oj;  in"  promise  &c,  to  wit  on  &c,  was  indebted  to  Joy  in  200/. 

hadtndre.°ney  for  money  before  then  received  by  defendant  for  Joy's 
ceived;  that  a   use    an(j  that   theretofore,  and  before  the  making  of 

commission  ot  ° 

bankrupt  had  ^e  promise  &c,  to  wit  &c,  a  commission  of  bank- 
issued  against 

defendant;       ruptcy  had  been  issued  against  defendant,  and  there- 

that,  in  con-  m                   .  . 

sideration  of  upon,  to  wit  on  &c,  in  consideration  ot  the  premises, 

and^hatJ.eS'  and  that  Joy  would  prove  the  sum  of  200Z.  against 

foiTthe  200/!  defendant's  estate  under  the  said  commission,  defendant 

under  the  com- 
mission, de- 
fendant promised  J.  to  pay  him  that  sum  in  a  few  months ;  that  J.  proved,  but  that  de- 
fendant did  not  pay.    A  verdict  was  given  on  this  count  for  J.'s  representative. 

Judgment  arrested,  on  the  ground  that  the  count  was  founded  on  a  promise  without 
legal  consideratibn  j  the  Court  refusing  to  presume  that  J.,  in  proving  for  money  had  and 
received)  had  waived  a  tort» 

promised 
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promised  Joy  to  pay  him  the  said  200/.  after  the  delay 
of  a  few  months :  yet  although  a  long  time,  to  wit  five 
years,  hath  elapsed  since  the  said  promise,  and  although 
Joy  did  afterwards,  to  wit  on  the  day  and  year  last 
aforesaid,  prove  the  said  sum  of  200/.  against  de- 
fendant's estate  under  the  said  commission,  defendant 
hath  disregarded  &c,  and  hath  not  paid  &c. 

Issue  being  joined  on  pleas  to  this  count,  and  the 
plaintiff  having  obtained  a  verdict  (at  the  sittings  in 
London  after  Michaelmas  term  ]  835,  before  Patteson  J.), 
a  rule  nisi  was  obtained,  in  the  ensuing  term,  for  arrest- 
ing judgment,  on  the  ground  that  the  alleged  contract 
was  bad  in  law. 

Sir  F.  Pollock  (with  whom  was  Hoggins)  now  shewed 
cause.  It  is  not  to  be  assumed  that  the  promise  de- 
clared upon  was  without  legal  consideration.  Suppos- 
ing, for  example,  that  the  defendant  had  obtained  goods 
of  Joy  by  a  fraud,  like  that  stated  in  Abbotts  v.  Barry  (a), 
and  had  sold  them:  the  plaintiff  might  have  either 
brought  trover,  or  sued  for  money  had  and  received. 
Now  it  has  been  held  that  a  certificate  in  bankruptcy 
is  no  bar  to  an  action  of  trover,  even  where  the  party 
may,  at  his  election,  bring  trover  or  assumpsit  (b).  If 
Joy,  therefore,  in  this  case,  had  been  induced,  under 
the  circumstances  supposed,  to  waive  the  tort  and  prove 
under  the  commission  as  for  a  debt,  that  was  sufficient 
consideration  for  a  promise  by  the  defendant  to  pay  the 
200/.  in  full  at  a  subsequent  time.  A  promise  to  in- 
demnify the  plaintiff  in  consideration  that  he  would 

(a)  5  B.  Moore,  98.    S.  C.  2  JBrod.  #  7?.  369. 
(fc)  Sec  Parl.er  v.  Norton,  6  T.  R.  695. 

become 


1837. 


Brealey 

against 
Andrew. 


110 


CASES  in  TRINITY  TERM 


1837.      become  assignee  under  a  commission,  to  be  issued 
against  A,  and  B.9  was  held  valid  in  Gilmour  v.  King  (a\ 

Brealey  # 

against      though  given  by  the  solicitor  to  the  commission. 

Andrew. 

[No  counsel  in  support  of  the  rule  was  present.] 

Lord  Denman  C.  J.  It  is  clear  that  this  is  a  bad 
count.  The  only  mode  in  which  the  contract  can  be 
made  good  is  to  suppose  facts  which  are  not  alleged  on 
the  record.  The  statement  is  of  a  promise  which  could 
not  bind  the  defendant's  future  property. 


Littledale  J.  concurred. 


Patteson  J.  I  do  not  say  how  the  case  might  have 
stood,  if  the  creditor,  having  two  remedies,  had  waived 
one;  but  that  is  not  alleged.  The  judgment  must  be 
arrested  (6). 

Judgment  arrested. 

(a)  1  Cro.  <£  M.  612.    S.  C.  3  Tyr.  581. 

(b)  Williams  J.  was  in  the  bail  court. 


Thursday, 
June  1st. 


Taylerson  against  Peters  and  Another. 


Tenant  of  a  ^J^RESPASS  for  seizing  and  taking  away  cattle,  goods, 
ren^'ineda*  few  and  chattels,  of  the  plaintiff.  Plea,  the  general  issue. 
exph-aSon  ®n  tne  trial  before  Lord  Denman  C.  J.,  at  the  York 
afteHntryby a  Spring  assizes  1836,  it  appeared  that  the  animals  in 
new  tenant,      question,  a  cow  and  some  pigs,  of  the  value,  altogether, 

went  away,        ^  ?  r  &  ?  *  ts 

leaving  a  cow 

and  some  pigs,  but  giving  no  further  intimation  of  a  purpose  to  return,  or  to  continue  hold- 
ing any  part  of  the  farm:  Held,  that  the  landlord  could  not  justify  distraining  the  goods 
so  left  for  arrears  of  rent,  under  slat.  8  Ann.  c.  14.  ss,  6,  7. 

of 
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Ill 


of  1 11.  165.,  were  taken  as  a  distress  for  rent  due  from  the  1837. 

plaintiff  for  a  farm  and  buildings.    The  plaintiff  had 

duly  received  notice  to  quit  on  May  13th,  1835,  when  against 

Peters. 

his  time  of  holding  expired.  The  distress  was  put  in 
May  22d.  Between  May  13th  and  May  22d,  the  plain- 
tiff, who  still  remained  on  the  premises,  was  asked  by 
Welfordj  the  incoming  tenant,  whose  term  had  com- 
menced, when  he  meant  to  leave ;  he  replied  that  he 
did  not  know  ;  but  before  the  distress  he  went  away, 
removing  part  of  his  property,  but  leaving  the  cow  and 
pigs  on  the  farm.  He  did  not  ask  Welford's  permission 
to  leave  them;  nor  did  he,  in  going  away,  state  any 
thing  as  to  his  intentions.  No  question  was  specifically 
left  to  the  jury  as  to  the  giving  up  of  possession  by 
the  plaintiff  {a).  The  new  tenant  entered,  but  did  not 
obtain  complete  possession  before  May  22d.  On  that 
day,  and  before  the  distress  was  put  in,  he  had  posses- 
sion of  the  whole  farm,  unless  there  was  a  continued 
possession  by  the  plaintiff  as  after  mentioned.  A  verdict 
was  found  for  the  defendant;  but  in  the  next  term  a 
motion  was  made  (by  leave  reserved)  to  enter  a  verdict 
for  the  plaintiff.  The  only  point  raised,  on  which 
the  Court  ultimately  gave  any  decision,  was,  whether 
the  distress,  made  after  the  expiration  of  the  term  as 
above  stated,  was  justified  by  stat.  8  Ann.  c.  14.  s.  6.  (b). 
A  rule  nisi  having  been  granted, 

Cresswell 

(a)  The  principal  dispute  in  the  case  was  on  the  authority  of  the 
parties  who  acted  in  making  the  distress. 

(&)  Stat.  8  Ann.  c.  14.  s.  6.  "  And  whereas  tenants  pur  auter  vie  and 
lessees  for  years,  or  at  will,  frequently  hold  over  the  tenements  to  them 
demised,  after  the  determination  of  such  leases  :  and  whereas  after  the 
determination  of  such,  or  any  other  leases,  no  distress  can  by  law  be 
made  for  any  arrears  of  rent  that  grew  due  on  such  respective  leases 
before  the  determination  thereof;  it  is  hereby  further  enacted"  &c, 
"  that  from  and  after"  &c.,  "  it  shall  and  may  be  lawful,  for  any  person 

or 
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Peters. 


1837.  Cressixiell  and  Wig/itman  now  shewed  cause.  The 

m  plaintiff  remained  in  possession  of  a  part  of  the  farm, 

Taylerson 

against  by  keeping  his  cattle  there,  down  to  the  time  of  the 
distress,  If  nothing  was  left  to  the  jury  on  this  point, 
still  the  Court  will  not  now  assume  that  the  plaintiff 
had  wholly  given  up  possession.  It  is  true  that  he  had 
removed  part  of  his  goods,  but  some  remained.  Will 
the  Court  say  that,  if  he  had  merely  withdrawn  himself, 
the  possession  would  not  have  continued  ?  Nuttall  v. 
Staunton  (a)  shews  that,  to  render  the  statute  applicable, 
it  is  not  necessary  for  the  tenant  to  continue  occupying 
the  whole  premises,  or  to  hold  them  adversely.  There 
the  tenant  held  on  by  the  landlord's  permission.  In 
Beamn  v.  Delahay  (&),  where  the  tenant,  according  to 
the  custom  of  the  country,  left  his  away-going  crop  in 
barns  upon  the  farm  after  the  expiration  of  his  term,  it 
was  held  that  (independently  of  the  statute)  a  distress 
might  be  made  of  the  crop  so  left,  the  landlord's  right 
continuing  as  to  that  part  of  the  farm  which  the  tenant 
still  occupied. 

Alexander  and  W.  H.  Watson,  contra.  It  cannot  be 
said  that  the  old  tenant  continues  to  occupy  when  the 
new  one  has  taken  possession.  Whatever  possession  of 
the  old  tenant  is  relied  upon,  to  justify  a  distress  under 
the  statute,  should  be  exclusive.   At  all  events  it  should 


or  persons,  having  any  rent  in  arrear  or  due  upon  any  lease  for  life  or 
lives,  or  for  years,  or  at  will,  ended  or  determined,  to  distrain  for  such 
arrears,  after  the  determination  of  the  said  respective  leases,  in  the  same 
manner  as  they  might  have  done,  if  such  lease  or  leases  had  not  been 
ended  or  determined." 

Sect.  7.  "  Provided,  that  such  distress  be  made  within  the  space  of 
six  calendar  months  after  the  determination  of  such  lease,  and  during 
the  continuance  of  such  landlord's  title  or  interest,  and  during  the  pos- 
session of  the  tenant  from  whom  such  arrears  became  due." 

(a)  4  J?.  #  C.  51.  (6)  1H.M5. 

be 
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be  in  the  character  of  tenant ;  but  that  is  not  kept  up  by 
merely  leaving  behind  a  few  articles  of  property.  In 
Beavan  v.  Delahay  (a)  and  Nuttall  v.  Staunton  (b)  an 
actual  tenancy  continued  as  to  part  of  the  premises. 
Here  the  attempt  is  to  set  up  a  constructive  one. 
Welford,  the  incoming  tenant,  had  a  right  to  full  pos- 
session on  May  1 3th  ;  and  it  was,  substantially,  given 
up  to  him.  He  might  have  brought  trespass  against 
the  plaintiff  for  leaving  the  animals  on  the  farm. 

Lord  Denman  C.  J.  I  think  there  was  no  possession 
by  the  plaintiff  at  the  time  of  the  distress.  It  might 
have  been  different  if  the  cow  and  pigs  had  been  left 
with  a  view  of  keeping  possession,  and  of  maintaining 
a  right  in  the  plaintiff  to  come  back.  A  small  thing, 
so  done,  might  serve  to  shew  a  continuing  possession. 
But  here  it  would  be  unreasonable  to  construe  the 
facts  so.  Though  the  cow  and  pigs  remained  till  May 
22d,  the  plaintiff  was  gone  before  the  distress.  The 
circumstances  under  which  he  went  do  not  raise  the 
inference  of  a  continued  possession,  unless  the  mere 
circumstance  of  his  leaving  this  property  behind  him 
be  sufficient;  and  I  think  it  is  not. 

Littledale  J.  I  am  of  the  same  opinion.  The 
plaintiff's  time  expired  on  Old  May-day ;  he  is  asked 
by  the  incoming  tenant  when  he  means  to  leave,  and 
answers  that  he  does  not  know ;  and  then  he  goes 
away,  under  circumstances  which  appear  to  me  to  shew 
a  complete  abandonment.  I  think  that  the  cow  and 
pigs  were  not  left  with  a  view  of  keeping  possession, 


1837. 


Taylerson 
against 
Peters. 


{a)  1  //.  Bl.  5. 

Vol.  VII. 


[b)  AB.  %  C.  51. 

I  but 
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1837.  but  that  the  plaintiff  had  determined  his  possession  by 
Taylerson    leavmg  tne  premises  without  any  intention  to  return. 


against 
Peters. 


Patteson  J.  To  bring  a  case  within  sect.  7  of  the 
statute  of  Anne,  the  continuance  of  possession  may  be 
either  tortious  or  otherwise.  In  Nuttall  v.  Staunton  (a) 
it  was  by  permission.  In  Beavan  v.  Delahay{h)  the 
possession  was  continued  under  a  custom.  But,  to 
make  the  statute  applicable,  there  must  be  a  keeping  as 
the  party's  own,  to  the  exclusion  of  other  people.  That 
fact  is  wanting  here. 

Williams  J.  The  facts  here  negative  the  inference 
relied  upon.  The  mere  fact  of  the  plaintiff's  leaving 
these  cattle  does  not  shew  a  continuance  of  possession. 
It  was  an  accidental  circumstance,  not  indicating  pos- 
session, nor  accompanied  by  a  claim  of  it. 

Rule  absolute. 

(a)  4  B.  §  C.  51.  (6)  1  H.  JBl.  5. 


Thursday,  Field  and  Another  against  Woods. 

June  1st. 

The  enactment  ^SSUMPSIT  against  the  drawer  of  a  draft  or  order, 

°c.25*'s.  19.?' 3#  commonly  called  a  cheque  on  a  banker,  for  30/., 

dra^o^order,  made  Payable  to  W.  or  hearer,  and  delivered  by  W.  to 

&c,  shall  be;  plaintiffs,  who  thereby  became  the  lawful  bearers.  Plea, 

given  in  evi-  1 

dence  or  avail-  tnat  defendant  did  not  make  the  said  draft  or  order  in 

able  in  law 

unless  the  paper  the  above  count  mentioned,  in  manner  and  form  &c 

be  lawfully  * 
stamped,  is  incorporated  in  stat.  55  G.  3.  c.  184.,  by  sect.  8. 

In  an  action  on  a  banker's  cheque,  the  objection  that  it  was  post-dated  and  not  properly 
stamped  ought  not  to  be  specially  pleaded. 

Where  a  document  produced  on  a  trial  would,  from  some  defect,  be  inadmissible  if 
objected  to,  the  practice  in  general  is,  that,  if  such  document  has  been  put  in  and  read,  the 
objection  cannot  afterwards  be  taken.  But  where  the  defect  requires  extrinsic  evidence  to 
shew  it,  as  where  a  cheque  has  been  post-dated,  the  instrument  is  to  be  read,  and  the 
ground  of  objection  afterwards  proved  as  part  of  the  defendant's  case. 

Conclusion 
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Conclusion  to  the  country.  Issue  thereon.  On  the  trial 
before  Williams  J.  at  the  sittings  in  London  after  Hilary 
term  1836,  the  plaintiffs'  counsel  produced  the  draft  in 
question,  which  was  admitted,  under  a  Judge's  order 
(saving  all  just  exceptions  &c),  to  be  in  the  defendant's 
hand-writing;  and  it  was  read.  The  draft  was  un- 
stamped. The  defendant's  counsel,  in  opening  his  case 
to  the  jury,  proposed  to  prove  that  the  draft  was  post- 
dated, for  which  reason,  he  contended,  it  could  not  be 
evidence,  having  no  stamp.  The  learned  Judge  was  of 
opinion  that  the  post-dating  was  a  defence  which  ought 
to  have  been  pleaded ;  he  therefore  rejected  the  evi- 
dence offered  for  the  defendant,  and  the  plaintiff  had  a 
verdict.  A  rule  nisi  was  obtained  in  the  ensuing  term 
for  a  new  trial. 

Channell  now  shewed  cause.  First,  the  want  of  a 
stamp  may  render  an  instrument  absolutely  void  (as  in 
the  case  of  indentures  of  apprenticeship  under  stat. 
8  Ann.  c.  9.  s.  39.) ;  or  may  operate  merely  to  prevent 
its  being  read  in  evidence ;  as  where  a  bill  of  exchange 
wants  the  stamp  which,  according  to  its  tenor,  it  ought 
to  have,  or  where  the  stamp  duty  is  proportioned  to  the 
number  of  words,  and  a  writing  contains  more  words 
than  the  stamp  will  cover.  There  the  objection  is  es- 
tablished without  any  reading  in  evidence  ;  the  Court, 
on  its  own  view,  pronounces  that  the  document  cannot 
be  submitted  to  the  jury.  Here,  the  draft  appeared  to 
be  made  in  the  usual  form  of  a  banker's  cheque.  If 
the  objection  is  directed  against  the  reading  of  the  do- 
cument at  all,  the  answer  is,  that  the  defendant  should 
have  interposed  when  it  was  put  in,  and  stopped  the 
reading.    That  was  not  done.     \_Paync,  contra,  stated 

I  2  that 


1837. 
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J  837. 

Field 

against 

WoOBS. 


Wednesday^ 
May  28th, 
1834. 

A  written  paper 
being  offered  in 
evidence  by 
plaintiff,  on 
a  trial,  de- 
fendant's 
counsel  desired 
to  see  it;  before 
it  was  handed 
to  him,  it  was 
laid  before  the 
Judge,  and  af- 
terwards, while 
the  counsel's 
attention  was 
accidentally 
diverted,  and 
before  the  paper 
was  handed  to 
him,  it  was  read 
in  evidence. 
The  Judge  at 
Nisi  Prius  held 
that  the  counsel 
could  not  after- 
wards object  to 
the  want  of  a 
stamp,  and  the 
plaintiff"  having 
obtained  a  ver- 
dict, this  Court 
refused  to 
grant  a  rule 
nisi  for  a  new- 
trial,  on  coun- 
sel's statement 
of  the  above 
facts. 


that  he  had  begun  to  take  the  objection,  but  sus- 
pended it  in  consequence  of  an  observation  from  the 
opposite  counsel,  not,  however,  meaning  to  waive 
it.]  In  a  case  some  time  ago,  where  counsel  had 
suffered  an  objectionable  document  to  be  read,  and  a 
motion  was  afterwards  made  for  a  new  trial,  the  counsel 
stating  that  his  omission  to  object  at  the  proper  mo- 
ment was  accidental,  this  Court  refused  a  rule  to  shew 
cause  (a).    [Lord  Denman  C.  J.    There  the  objection 

had 

(a)  Foss  against  Wagner. 

Assumpsit  for  money  lent,  &c.  Plea,  non  assumpsit.  On  the  trial, 
before  Patteson  J.,  at  the  sittings  for  Middlesex,  in  Trinity  term  1834, 
the  plaintiff  offered  in  evidence  an  unstamped  paper,  signed  by  the  de- 
fendant, and  addressed  to  the  plaintiff,  containing  the  words,  "  I.  O.  U. 
ninety  pounds,  having  borrowed  that  sum  of  you  this  day.  To  be  repaid 
within  ten  days."  The  defendant's  hand- writing  was  proved,  and  the 
instrument  handed  up  to  the  learned  Judge :  the  senior  counsel  for  the 
defendant  had  asked  to  see  it ;  but  he  turned  round,  while  the  instrument 
was  in  the  Judge's  hands,  to  confer  with  the  junior  counsel  for  the  de- 
fendant ;  and  the  instrument  was  put  in  and  read  without  his  observing  it. 
He  then  again  required  to  see  it,  and,  upon  its  being  put  into  his  hands, 
he  objected  that  it  could  not  be  received  in  evidence  for  want  of  a  stamp. 
The  learned  Judge,  however,  let  it  go  to  the  jury,  and  the  plaintiff  had  a 
verdict,  leave  being  given  to  move  to  enter  a  nonsuit. 

Kelly  now  moved  accordingly ;  but  the  Court  intimated  that  he  could 
not  be  heard  on  the  question  of  the  stamp,  the  instrument  having  been 
read  in  evidence  without  objection. 

Kelly.  The  instrument,  in  strictness,  should  have  been  put  into  the 
hands  of  the  defendant's  counsel  before  it  was  read  he  having  asked 
for  it.  It  would  be  hard  to  make  the  defendant  suffer  from  a  momentary 
inattention  on  the  part  of  his  counsel,  which  would  not  have  prejudiced 
him  if  the  paper  had  been  shewn  when  first  required. 

Lord  Denman  C.  J.  It  appears  to  me  that  we  ought  not  to  hear  this 
objection  now.  We  might,  perhaps,  be  of  opinion  that  the  instrument 
requires  a  stamp  ;  but  it  is  clearly  one  which,  in  itself,  binds  the  maker  ; 
and  i  should  regret  to  find  that  the  want  of  a  stamp  excluded  it  from 
being  produced.    By  an  accidental  circumstance,  it  has  been  read  in 

evidence, 
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had  not  been  discovered  when  the  paper  was  read:  1837. 
here  counsel  appears  to  have  been  furnished  with  the  "fieid 
objection.]     This  point  is  not  further  pressed  if  the  against 
opinion  of  the  Court  is  against  it.    Then,  secondly, 
this  defence  ought  to  have  been  specially  pleaded,  ac- 
cording to  Reg.  Gen.  Hil.  4  W.  4,  Pleadings  in  particular 
actions,  I.  Assumpsit,  I.  (a).    \_Patteson  J.  The  plea  is, 
that  the  defendant  did  not  make  the  said  draft  or  order ; 
and  the  defence  raised  by  the  facts  is,  that  no  banker's 
cheque  was  made;  for  the  effect  of  stat.  55  G.  4.  c.  184. 
sched.  part  L,  as  to  drafts  on  bankers,  payable  to  bearer 
on  demand,  is  that  they  shall  not  be  bills  of  exchange 
for  the  purposes  of  the  act,  provided,  among  other 
things,  they  be  properly  dated.]    The  rule  just  referred 
to  directs  that,  "  in  all  actions  of  assumpsit,  except  on 
bills  of  exchange  and  promissory  notes,  the  plea  of  non 
assumpsit  shall  operate  only  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of  the  matters  of 
fact  from  which  the  contract  or  promise  alleged  may  be 
implied  by  law."    This  is  not  an  action  on  a  bill  of 
exchange  or  promissory  note.    Drafts  on  bankers  are 
mentioned  as  a  distinct  species  of  security  in  the  sche- 
dule to  the  Stamp  Act.    By  the  new  rules,  (under  the 


evidence,  before  any  objection  was  taken.  The  reason  which  principally 
weighs  with  me  against  going  into  the  point  of  law  now  is,  that  the  re- 
collection which  gentlemen  of  the  bar  have  of  matters  taking  place  during 
a  trial  at  Nisi  Prius  often  varies  very  much  ;  and,  if  we  allowed  discus- 
sions of  this  kind,  we  should  find  counsel  on  opposite  sides,  with  perfect 
bona  fides,  contradicting  each  other  as  to  facts,  which  would  be  unpleasant 
both  to  us  and  to  them.  And  there  is  no  reason  to  regret  that,  by 
accident,  such  an  instrument  as  this  should  have  got  on  the  Judge's  notes. 

Little  dale,  Taunton,  and  Williams  Js.  concurred. 

Rule  refused. 

(a)  5  B.  $  Ad.  vii. 

I  3  head 
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head  already  cited,  rule  3)  "  all  matters  which  shew  the 
transaction  to  be  either  void  or  voidable  in  point  of  law, 
on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded."  The  defence  here  tends  to  shew  that  a  con- 
tract, express  in  its  terms,  is  bad  in  law,  being  made 
in  wilful  contravention  of  the  statute,  which,  by  sects. 
12,  13,  imposes  penalties  for  making  and  issuing  post- 
dated bills  or  drafts  on  bankers  unless  duly  stamped. 
It  is  a  defence  founded  on  an  alleged  illegality  not  ap- 
parent on  the  cheque  itself;  a  defence,  therefore,  not 
arising  on  the  plaintiff's  case,  but  requiring  to  be  sup- 
ported by  new  and  independent  facts.  It  ought,  then,  to 
have  been  pleaded.  Lastly,  by  the  Stamp  Act,  31  G.3. 
c.  25.  s.  19.,  it  was  enacted  that  no  bill,  note,  draft 
or  order  liable  to  the  duties  imposed  by  that  act 
should  6t  be  pleaded  or  given  in  evidence  in  any  court, 
or  admitted  in  any  court  to  be  good,  useful,  or  avail- 
able in  law  or  equity,"  unless  stamped.  That  enact- 
ment is  not  continued  by  stat.  55  G,  3.  c.  184.  ex- 
pressly or  impliedly,  unless  such  an  effect  can  be  given 
to  sect.  8  («),  which  is  at  least  doubtful.    It  was  held 

(a)  Stat.  55  G.  3.  c.  184.  s.  8.  enacts,  "  That  all  the  powers,  provisions* 
clauses,  regulations  and  directions,  fines,  forfeitures,  pains  and  penalties? 
contained  in  and  imposed  by  the  several  acts  of  parliament  relating  to  the 
duties  hereby  repealed,  and  the  several  acts  of  parliament  relating  to  any 
prior  duties  of  the  same  kind  or  description,  shall  be  of  full  force  and 
effect  with  respect  to  the  duties  hereby  granted,  and  to  the  vellum,  parch- 
ment and  paper,  instruments,  matters  and  things,  charged  or  chargeable 
therewith,  as  far  as  the  same  are  or  shall  be  applicable,  in  all  cases  not 
hereby  expressly  provided  for,  and  shall  be  observed,  applied,  enforced 
and  put  in  execution  for  the  raising,  levying,  collecting  and  securing  of 
the  said  duties  hereby  granted  and  otherwise  relating  thereto,  so  far  as  the 
same  shall  not  be  superseded  by,  and  shall  be  consistent  with  the  express 
provisions  of  this  act,  as  fully  and  effectually  to  all  intents  and  purposes, 
as  if  the  same  had  been  herein  repeated  and  specially  enacted  with  refer- 
ence to  the  said  duties  hereby  granted." 

in 


1837. 


Field 

against 
Woods. 
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in  Allen  v.  Reeves  (a)  and  Whitwell  v.  Bennett  (b),  under 
stat.  31  G.  3.  c.  25.,  that  a  post-dated  cheque  was  bad 
for  want  of  a  stamp ;  but  in  Upstone  v.  Marchant  (c) 
and  Williams  v.  Jarrett  (d),  under  stat.  55  G.  3.  c.  184-., 
this  Court  decided  that  a  post-dated  bill  of  exchange 
might  be  given  in  evidence,  where  the  stamp  cor- 
responded with  the  date  actually  upon  the  face  of  the 
bill,  though  it  was  proved  that  the  date  was  put  on  by 
anticipation.  So  a  cheque  offered  in  evidence  will  be 
considered,  for  that  purpose,  as  having  been  issued  on 
the  day  of  which  it  bears  date,  although,  if  it  be  in  fact 
post-dated  and  unstamped,  the  party  issuing  may  be 
liable  to  a  penalty  under  sect.  13.  of  stat.  55  G.  3.  c.  184. 

Payne,  contra.  As  to  the  first  point ;  the  defect  in- 
sisted upon  was  not,  properly  speaking,  a  part  of  the 
defendant's  case:  it  was  an  infirmity  in  the  plaintiff's 
case,  pointed  out  by  the  defendant ;  and  whether  it  ap- 
peared intrinsically  in  the  instrument  itself,  or  extrin- 
sically  by  evidence  relating  to  it,  was  unimportant.  The 
evidence  could  not  be  given  so  as  to  break  in  upon  the 
plaintiff's  case;  but  the  time  of  its  being  offered  was 
immaterial :  if  upon  the  whole  case  the  Judge  sees  that 
evidence  for  the  plaintiff  has  been  improperly  received, 
he  will  strike  it  out:  Jones  v.  Fort  (<?).  The  case  differs 
entirely  from  those  in  which  a  defendant  has,  by  laches, 
allowed  an  instrument  to  be  read  which  has  an  intrinsic 
defect.  Here  the  defect  could  not  be  exposed  till  it 
came  to  the  defendant's  turn  to  offer  evidence.   Allen  v. 


1837. 

Field 

against 
Woods. 


(«)  1  East,  435.  (6)  3  JB.  %  P.  559. 

(c)  2  li.  #  C.  10.  {d)  5  D.  \  Ad.  32. 

(c)  Moo.  %  M.  196. 


Keeves 
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1837.  Keeves  (a)  is  in  point;  there  the  draft  (which  was  de- 
Field  clared  upon  as  a  bill)  was  held  inadmissible  because 
agaimi       not  within  the  exempting  clause,  sect.  4,  of  stat.  31  G.  3. 

Woods. 

c.  25.,  which,  as  to  dating,  is  nearly  the  same  with  that 
in  sched.  I.  to  stat.  55  G.  3.  c.  184.  Wkitwell  v.  Ben- 
nett (b)  supports  Allen  v.  Keeves  («).  In  Williams  v. 
Jarrett  (c)  the  bill  had  a  stamp ;  and  the  question  which 
the  defendant  attempted  to  raise  was  as  to  its  sufficiency, 
not  as  to  the  terms  upon  which  a  bill  is  exempted 
from  stamp  duty.  As  to  the  plea,  the  objection  to  the 
instrument  here  tendered  is,  that,  supposing  stat. 
31  G.  3.  c.  25.  to  be  incorporated  with  the  present  act, 
a  draft  post-dated  and  unstamped  is,  by  sects.  2,  4,  and 
19,  inadmissible  in  evidence.  But  it  would  be  improper 
to  plead  that  a  document  is  not  evidence.  Dawson  v. 
Macdonald  (d)  and  M'Dowall  v.  Lyster  (e)  shew  that 
the  plea  here  pleaded  is  the  right  one.  That  which  is  to 
be  pleaded  is  matter  of  defence  ;  the  objection  here  relied 
upon  was  not  so,  inasmuch  as  it  turned  upon  a  failure  in 
the  plaintiffs'  case,  though  demonstrated  by  evidence  on 
the  part  of  the  defendant.  Whether  it  was  to  appear 
by  such  evidence,  or  by  inspection,  or  by  cross-examin- 
ation of  a  witness  for  the  plaintiffs,  CGuld  make  no 
difference  as  to  the  form  of  pleading.  Stat.  55  G.  3. 
c.  184.  5.  8.  clearly  incorporates  the  provision  of  stat. 
31  G.  3.  c.  25.  s,  19,  which  makes  drafts  not  properly 
stamped  inadmissible  in  evidence.  That  is  at  least  a 
"provision"  to  be  enforced  (according  to  the  language 
of  the  former  clause)  for  "  securing  "  the  duties  granted 
by  stat.  55  G.  3.  c.  184. 

(a)  1  East,  435.  (b)  3  B.  #  P.  559. 

(c)  5  B.  $  Ad.  32.  (d)  2  Mee.  %  W.  26. 

'  (e)  2  Mee.  $  W.  52. 

Lord 
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Lord  Denman  C.  J.  I  cannot  distinguish  the  pre-  1837. 
sent  case  from  Dawson  v.  Macdonald  (a).    That  case 

JlELD 

had  not  been  decided  when  this  was  tried.    Had  it  against 

Woods. 

then  been  decided,  I  have  no  doubt  that  my  brother 
Williams,  if  it  had  been  cited,  would  have  yielded  to  its 
authority.  The  plaintiffs  proceed  upon  an  instrument 
which  appears  prima  facie  good;  but  then,  upon  the 
evidence  at  the  trial,  something  arises  which  makes  a 
stamp  requisite.  In  Dawson  v.  Macdonald  {a)  the  ac- 
tion was  brought  on  a  bill  of  exchange ;  the  defendant 
had  found  that  the  bill  was  written  on  paper  improperly 
stamped,  and  he  attempted  to  plead  that  fact  in  addition 
to  a  plea  of  non-acceptance;  but  Parke  B.  said,  "  The 
only  consequence  of  the  wrong  stamping  is,  that  the 
instrument  cannot  be  given  in  evidence."  There  can 
be  no  question  that  this  defence  is  admissible  under  a 
plea  that  the  defendant  did  not  make  the  draft. 

Littledale  J.  If  it  were  true  that  stat.  55  G.  3. 
c.  184.  s.  8.  did  not  embody  the  clause  of  stat.  31  G.  3. 
c.  25.  s.  19,  making  drafts  which  require  a  stamp  in- 
admissible if  unstamped,  there  might  be  some  doubt  in 
this  case ;  but  the  words  are  large  enough,  though  they 
certainly  might  have  been  more  full.  Then  is  the  ob- 
jection one  which  it  is  necessary  to  shew  in  pleading?  I 
think  not.  The  acts  being  prohibitory,  the  moment  the 
cheque  was  produced,  if  the  defect  appeared,  the  Judge 
would  say  that  he  could  not  allow  the  document  to  be 
received.  Here,  however,  it  was  received :  and  the  ob- 
jection was  not  made  apparent  till  the  opening  of  the 
defendant's  case,  when  he  offered  evidence  to  shew  the 

(n)  2  Mee.  #  W.  26. 

defect. 
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1837.  defect.  The  practice  has  been,  lately,  that,  if  a  docu- 
Fjku)  merit  was  once  read,  an  objection  should  not  be  taken 
against       jo  it  afterwards :  but  that  has  been  where  the  defect  ap- 

Woons. 

peared  on  the  document  itself,  as  where  the  stamp  was 
too  small  compared  with  the  terms  of  the  instrument  or 
the  number  of  words :  those  are  different  cases  from  the 
present,  where  the  objection  arose  on  matter  extrinsic, 
and  the  Judge  could  do  nothing,  in  the  first  instance, 
but  admit  the  document,  subject  to  an  objection  to  be 
raised  afterwards  by  proof.  It  does  not  follow  that  it 
was  necessary  to  state  the  objection  in  pleading:  and 
that  is  decided  by  the  case  in  the  Exchequer,  which  is 
the  same  in  effect  with  the  present,  though  it  turned  on 
another  statute. 

Patteson  J.  There  is  no  doubt  that  stat.  55  G.  3. 
c.  184.  5.  8.  incorporates  sect.  19  of  stat.  31  G.  3.  c.  25. 
Then,  by  that  section,  no  draft  not  lawfully  stamped 
"  shall  be  pleaded  or  given  in  evidence  in  any  court,  or 
admitted  in  any  court  to  be  good,  useful,  or  available  in 
law  or  equity."  Supposing,  therefore,  that  the  docu- 
ment here  had  been  given  in  evidence,  the  acts  say  that 
it  shall  not  be  available.  But  it  was  given  only  as  evi- 
dence prima  facie,  and  subject  to  the  objection  which  was 
raised  by  extrinsic  evidence.  By  the  Stamp  Acts  all  bills, 
drafts,  or  orders  for  the  payment  of  money,  are,  in  the 
first  instance,  liable  to  stamp  duty  ;  but  then  an  exemp- 
tion is  given  to  drafts  on  bankers  residing  within  ten 
miles  {a)  of  the  place  where  the  draft  is  issued,  pro- 
vided, first,  such  place  be  specified  in  such  draft.  It 
wrould  appear  by  the  draft  itself  whether  that  requisite 

(a)  See  stat.  9  G.  4,  c.  49.  &  15. 

was 
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was  fulfilled  or  not.    Then  follows  another  proviso,  1837. 
that  the  draft  shall  bear  date  on  or  before  the  day  on 

Field 

which  the  same  shall  be  issued.    To  ascertain  whether  against 

Woods. 

that  condition  is  fulfilled  or  not,  there  must  be  extrinsic 
evidence  ;  and  such  evidence,  to  invalidate  the  draft, 
must  be  given  by  the  defendant.  Therefore  such  a 
draft  is  not  "  given  in  evidence,"  because  it  has  been 
merely  read  as  part  of  the  plaintiff's  case.  Then,  is  it 
necessary  to  plead  the  facts  which  make  such  a  draft 
not  receivable  in  evidence?  There  is  nothing  in  the 
new  rules  that  can  require  it.  The  objection  is,  in 
effect,  that  the  draft  on  which  the  action  is  brought 
was  not  an  instrument  available  at  all.  The  defence  is 
not  one  which  admits  the  contract  and  takes  off  its 
effect.  Dcmson  v.  Macdonald  (a)  is  not  distinguishable, 
in  substance,  from  this  case. 

Williams  J.  concurred. 

Rule  absolute. 


(a)  2  Mee,  $  W.  26. 


124 
1837. 


CASES  in  TRINITY  TERM 


Monday,  Lister  against  Lobley  and  Farrer. 

June  1st. 

By  a  turnpike    TRESPASS  for  breaking  and   entering  plaintiff's 

road  act,  trus-      JL  ° 

tees  were  au-  closes,  destroying  certain  buildings,  &c,  of  plain- 

thorised  to 

enter  upon  and  tiff,  and  expelling  him  from  the  possession,  and  keeping 

take  certain  1  .  . 

lands,  and  to     and  continuing  &c. 

tain  houses^"  Pleas.  1.  Not  Guilty.  2.  That  the  said  closes,  &c, 
buildings,  &c,  were  j3escribed  an(j  mentioned  in  the  schedule  annexed 

"  making  or 

tendering  satis-  to  an  act  &c.  (stat.  5  W.  4.  c.  xxxvi.  («)),  and  that 

faction  to  the  v  w'7 

owners  or  pro-  the 
prietors  of  all 

private  lands,  houses,  buildings,'5  &c,  so  taken,  "  for  any  loss  or  damage  they  may  sustain 
thereby;"  and  it  was  also  provided,  that  they  should  not  be  authorized  to  take  other 
buildings,  &c,  without  the  consent  "  of  the  owners  or  proprietors  thereof,  or  other  persons 
interested  therein."  Held, 

1 .  That  compensation  was  to  be  made,  in  the  case  of  premises  taken  under  the  former 
clause,  not  only  to  the  owners  of  the  fee  simple  in  the  lands  and  buildings,  but  also  to 
lessees  of  the  same  for  terms  of  years. 

2.  That  the  trustees  were  not  bound  by  the  above  clause  to  make  or  tender  compensa- 
tion before  or  at  the  time  of  entering  upon  or  taking  the  lands,  or  pulling  down  the  houses. 

(a)  Stat.  5  W.  4.  c.  xxxvi.,  local  and  personal,  public,  "  For  repairing 
and  maintaining  the  road  from  "  &c,  ct  and  for  making  and  maintaining 
a  new  road  from  the  aforesaid  road  at  Swallow  Hill  in  the  township  of 
Wortley  to  Pudsey,  all  in  the  West  Riding  of  the  County  of  York" 

Sect.  5  appoints  trustees  for  making,  amending,  altering,  improving, 
and  keeping  in  repair  the  said  Wortley  and  Pudsey  district  of  road,  and 
for  otherwise  carrying  the  act  into  execution  with  respect  to  the  said 
district. 

Sect.  25  empowers  the  said  trustees,  "  and  they  are  hereby  authorised 
and  empowered  and  required,  to  make  the  said  new  road  hereinbefore 
mentioned  and  described  upon,  in,  over,  and  through  any  land  or  grounds 
or  hereditaments,  of  such  width  "  &c.  ;  "  and  for  such  purpose  or  pur- 
poses it  shall  and  may  be  lawful  for  the  said  trustees,"  "  and  all  persons 
acting  under  their  authority,  and  they  are  hereby  authorized  and  empow- 
ered, to  enter  upon  and  to  take  and  use  the  lands  and  premises  upon,  over, 
or  through  which  the  line  of  the  said  road  is  laid  down  or  described  "  in  a 
map  or  plan  and  book  thereinafter  mentioned,  "  and  also  to  take  and  use 
or  pull  down  and  remove  the  houses,  buildings,  tenements,  hereditaments, 
and  premises  described  or  mentioned  in  the  schedule  to  this  act  annexed, 
any  law  or  statute  to  the  contrary  notwithstanding,  making  or  tendering 
satisfaction  to  the  owners  or  proprietors  of  all  private  lands,  houses,  buildings, 

tenements, 
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the  trustees  for  making,  &c.,  the  Wortley  and  Pudsey  1837. 
district  of  road,  and  for  otherwise  carrying  the  act  into 

Lister 

execution,  having  occasion  to  take  and  use  the  said  against 

IjOBLjEY* 

closes  in  which  &c,  and  to  pull  down  and  remove  the 
said  buildings,  &c,  being  respectively  part  of  the  pre- 
mises in  the  schedule  mentioned,  for  the  purpose  of 
making  the  new  road  in  the  act  mentioned,  defendants, 
by  and  under  the  authority  of  the  trustees,  and  by  their 
command  (the  said  trustees  having,  before  and  at  the 
said  time  when  &c,  made  satisfaction  in  that  behalf  to 
the  owner  of  the  said  closes  and  buildings),  for  the 
purpose  of  making  the  said  road,  broke  and  entered 
&c,  as  they  lawfully  might,  &c. 

Replication  to  plea  2.  That,  though  true  it  is  that 
the  trustees  did  authorize  and  command  &c,  never- 
theless &c.  (de  injuria  as  to  the  residue). 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  York 
Spring  assizes,  1836,  it  appeared  that  the  premises  in 
question  were  private  lands  and  buildings  comprehended 
in  the  schedule  ;  that  the  plaintiff  held  them  for  a  term 
of  years ;  that  the  defendants  had  taken  and  used  the 
lands,  and  pulled  down  the  buildings,  for  the  purposes 
of  the  act,  and  had  made  satisfaction  to  the  owner  of 
the  fee  simple,  which  the  latter  had  accepted ;  but  that 


tenements,  and  premises  so  taken  or  used  for  the  same,  or  for  any  loss 
or  damage  they  may  sustain  thereby." 

Sect.  28  enacts,  "  That  the  powers  and  authorities  given  by  this  act  for 
making  the  said  new  road  shall  not  extend  or  be  construed  to  extend  to 
authorize  the  said  trustees  to  take  or  pull  down  any  dwelling-house  or 
other  building,  or  to  take  in  or  make  use  of  any  curtilage,  orchard,"  &c, 
"  without  the  consent  in  writing  of  the  owners  or  proprietors  thereof 
or  other  persons  interested  therein  first  had  and  obtained,  except  such  as 
are  mentioned  in  the  schedule  to  this  act  annexed." 

(The  local  act  contained  no  provision  for  ascertaining  the  satisfaction  to 
be  made  to  owners  or  proprietors  of  houses,  &c,  taken  under  sect.  25.) 

no 
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1837.      no  compensation  had  been  made  or  tendered  to  the 
plaintiff. 

Lister 

against  For  the  defendants  it  was  argued,  first,  that  the 

statute  was  satisfied  by  compensation  having  been  made 
to  the  owner  of  the  fee;  and,  secondly,  that,  assuming 
the  plaintiff  to  have  been  entitled  to  compensation,  he 
should  have  proceeded  under  the  statute  to  enforce  it, 
and  could  not  bring  trespass  against  the  defendants 
for  entering  without  having  made  it.  The  Lord  Chief 
Justice  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  the  defendants  to  move  on  each  point.  In 
Easter  term  1836  (a), 

Cresswell  moved  to  enter  a  nonsuit,  or  for  a  new  trial. 
As  to  the  first  point,  the  defendants  have  complied 
with  sect.  25  of  stat.  5  W,  4.  c.  xxxvi.,  having  made 
"  satisfaction  to  the  owners  or  proprietors."  [Coleridge  J. 
By  sect.  83  of  stat.  3  G.  4.  c.  126.  (which,  by  stat.  9  G.  4. 
c.  77.  5.  19.,  is  incorporated  in  this  local  act),  the  trus- 
tees and  their  workmen  are  protected  from  being  treated 
as  trespassers  upon  lands,  &c,  they  "  tendering  and 
making  satisfaction  to  the  owners  thereof,  arid  persons 
interested  therein,  for  the  damage  they  shall  sustain." 
How  is  that  condition  fulfilled  here  ?]  It  does  not  appear 
that  the  protection  there  is  dependent  upon  the  satisfac- 
tion having  been  made :  it  may  be  made  at  any  time : 
indeed  the  amount  to  be  tendered  or  paid  may  not  be 
always  ascertainable  before  the  entry.  But  at  any  rate 
stat.  &  W.  4.  c.  xxxvi.  s.  25.  expressly  gives  the  power  of 
entering  and  using,  after  satisfying  the  owners  or  pro- 
prietors. [Coleridge  J.  The  "  other  persons  interested  " 
are  also  mentioned  in  stat.  5  W.  4.  c.  xxxvi.  (6)]  That 

(a)  Monday,  April  18th.  (b)  See  sect.  28„  ante,  p.  125,  note. 
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circumstance  is  in  favour  of  the  defendants ;  for  it  shews 
that  the  neglect  of  such  mention  in  sect.  25  must  have 
been  intentional.  The  reason  of  the  omission  seems  to 
be,  that  it  would  be  difficult  for  the  trustees  to  find  out 
all  interested  parties :  they  are  therefore  to  make  com- 
pensation to  the  owners  or  proprietors  for  the  full  value 
of  the  land,  not  for  such  value  diminished  by  partial 
interests  of  others.  Persons  partially  interested  are 
to  have  recourse  to  the  owners  for  their  share  of  the 
compensation  paid.  {Coleridge  J.  In  an  action  under 
stat.  2  &  3  Ed.  6.  c.  13.  s.  1*  the  declaration  states  the 
plaintiff  to  be  proprietor  of  the  tithes :  is  not  that  sa- 
tisfied by  proof  that  he  is  lessee  "  (a)  ?]  No  one  besides 
the  lessee  has  any  right  to  the  tithes  which  are  the 
subject  of  the  action  :  but,  in  general,  the  owner  or 
proprietor  of  land  is  the  tenant  in  fee.  \_Littledale  J. 
Suppose  there  were  a  lease  of  lands  for  999  years  at  a 
nominal  rent.]  Such  a  case  could  certainly  not  be  dis- 
tinguished. Wherever  the  legislature  intends  to  refer 
to  parties  interested,  other  than  the  owners  of  the  fee- 
simple,  it  does  so  expressly. 

(He  then  argued  the  second  point.) 

Lord  Denman  C.  J.  As  to  the  first  point,  it 
appeared  to  me  at  the  trial,  and  it  does  so  most  clearly 
now,  that  the  plaintiff  wras  an  "  owner  or  proprietor," 
for  the  purpose  of  receiving  satisfaction.  The  words 
have  no  definite  legal  meaning.  They  may  refer  to 
owners  having  either  the  whole,  or  partial  interests. 
These  are,  properly  speaking,  owners  in  each  case. 
It  would  be  inconvenient  and  unjust  if  the  trustees  were 

(«)  Sec  Stevens  v.  Aldridgc,  5  Price,  334. 

required 
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required  to  make  satisfaction  to  the  tenant  in  fee  "  for 
any  loss  or  damage  "  which  another  party  might  sustain. 
The  person  having  a  partial  interest  can  recover  in  no 
character  except  that  of  owner  or  proprietor.  I  admit 
that  a  strong  argument  may  be  raised  on  the  circumstance 
that  in  another  part  of  the  statute,  there  is  express  men- 
tion made  of  <£  other  persons  interested,"  in  addition  to 
the  "owners  or  proprietors,"  and  that  in  sect.  25  there 
are  no  such  additional  words.  But  I  think  that  we 
cannot  here  draw  as  strong  an  analogy  from  such 
a  circumstance  as  we  might  in  the  case  of  a  general 
statute.  Therefore,  I  am  of  opinion  that  stat.  5  W*  4. 
c.  xxxvi.  is  not  satisfied  without  compensation  being 
made  or  tendered  to  the  lessees. 

As  to  the  second  point,  it  seems  to  depend  upon  a 
very  nice  interpretation ;  and  we  should  desire  to  look 
into  it  further.  Perhaps  the  best  way  will  be  to  state  a 
case. 

Littledale  J.  As  to  the  first  point,  it  seems  clear 
to  me  that  the  plaintiff  comes  within  the  words  "owners 
or  proprietors."  These  are  not  legal  terms  ;  but  they 
must  be  understood  from  their  ordinary  use.  I  do  not 
see  that  "  owner "  necessarily  means  the  tenant  in  fee- 
simple.  In  common  sense  one  would  ask,  Whose  is 
the  land  ?  Who  has  the  beneficial  rent  ?  If  there  be 
a  nominal  rent,  how  can  the  tenant  in  fee-simple  be 
the  owner?  Suppose  there  were  a  lease  for  ninety 
nine  years,  with  no  rent  reserved :  in  common  sense, 
you  would  call  the  lessee  the  owner.  The  word 
"  owners  "  has  therefore  no  definite  meaning.  So  as 
to  the  word  "  proprietors."  That  word,  in  a  declar- 
ation on  stat.  2  &  3  Ed.  6.  c.  13.  s.  1.,  is  satisfied  by  proof 

that 
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that  a  party  is  a  lessee  of  the  tithes.  Mr.  Cresswell 
suggests  that  this  is  distinguishable,  inasmuch  as  the 
tithes  are  the  absolute  property  of  the  lessee,  whereas 
the  premises  here  are  not  so.  That  may  perhaps  be 
so :  but  the  instance  at  any  rate  shews  that  the  word 
"  proprietor "  may  mean  interests  of  different  kinds. 
Then,  as  the  words  "  owners  or  proprietors  "  here  have 
no  definite  legal  signification  in  themselves^  we  must  take 
them  to  mean  parties  who  have  any  interest.  Both  here, 
and  under  the  general  Turnpike  Act,  the  general  prin- 
ciple clearly  is,  that  compensation  shall  be  made  for  loss 
or  damage  to  any  parties  interested.  Now  a  party  sus- 
tains damage  by  loss  of  profits.  In  the  case  of  a  long 
lease,  the  owner  of  the  fee-simple  may  sustain  no  da- 
mage at  all.  It  appears  to  me,  therefore,  that  the  words 
must  be  understood,  reddendo  singula  singulis,  of  com- 
pensation to  be  made  to  owners  of  every  species  of 
interest,  according  to  its  amount. 

Patteson  J.  I  entertain  no  doubt  that  the  words 
6(  owners  or  proprietors,"  in  stat.  5  W,  4.  c.  xxxvi.,  in- 
clude tenants  for  terms  of  years ;  and  that  such  tenants 
are  to  receive  compensation  for  "  any  loss  or  damage  they 
may  sustain."  The  plain  meaning  must  be,  that  any  per- 
son who  suffers  is  to  have  satisfaction.  The  words  "  other 
persons  interested"  occur  in  another  part  of  the  statute; 
but  that  has  very  little  weight  with  me.  I  never  saw 
a  local  act  which,  upon  inspection,  did  not  contain  vari- 
ations of  this  sort.  We  must  collect  the  general  mean- 
ing.  Mr.  Cressivcll  says,  that  compensation  is  to  be  given 
to  the  landlord  for  all  the  loss,  and  that  the  landlord 
and  tenant  are  to  settle  between  themselves.    I  should 

Vol.  VI  I.  K  assent 
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1837.      assent  to  this,  if  I  could  find  any  clause  enabling  the 
tenant  to  recover  in  this  way:  but,  as  there  is  no  such 

Lister 

against      clause,  and  as  it  could  not  have  been  intended  to  leave 

XiOBLEY. 

the  tenant  without  remedy,  I  must  infer  that  the  mean- 
ing was  that  every  owner,  reddendo  singula  singulis, 
should  receive  satisfaction  for  his  own  share. 


Coleridge  J.  I  have  had  more  doubt  than  the  rest 
of  the  Court.  I  am  always  anxious  not  to  allow  too 
much  weight  to  the  inconvenience  arising  in  any  par- 
ticular  case.  I  disclaim  being  now  influenced  by  such 
a  consideration,  and  shall  endeavour  to  ascertain  the 
meaning  from  the  act  itself.  It  is  not  to  be  construed 
like  a  general  act,  but,  being  local  and  personal,  against 
the  parties  upon  whom  the  powers  are  conferred. 
The  intention  of  sect.  25  is  to  give  compensation.  I 
should  therefore  infer  that  the  words  6i  owners  or  pro- 
prietors," there  used,  extend  to  all  parties  injured,  since 
they  are  the  parties  requiring  compensation.  The 
meaning,  therefore,  I  consider  to  be,  that  all  shall  be 
entitled  to  compensation  who  have  interests  which  are 
prejudiced  by  the  act  done. 

Rule  refused  on  the  first  point ;  granted  on 

the  second,  unless  the  parties  agree  to 

state  a  case. 

The  parties  not  agreeing  upon  a  case, 

Crompton  now  shewed  cause  against  the  rule,  and 
contended,  first,  that  the  defendants  could  not  avail 
themselves  of  the  general  turnpike  acts,  3  G.  4.  c.  126., 
4  G.  4.  c.  95.,  or  9  G.  4.  c.  77,  to  introduce  special 
matter  of  defence  under  the  plea  of  the  general  issue, 

or 
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or  for  any  other  purpose,  inasmuch  as  the  evidence  1837. 
shewed  that,  in  committing  the  trespasses,  they  had  " 
proceeded  under  the  local  act,  and  not  under  the  ge-  against 

LOBLEV. 

neral  ones.  [He  then  entered  into  a  comparison  of 
the  general  acts  with  the  local  statute,  for  the  pur- 
pose of  shewing  that  the  defendants'  proceedings,  as 
proved  on  the  trial,  had  been  taken  under  the  latter 
only.]  But,  assuming  that  any  defence  under  the  local 
act  can  now  be  gone  into,  under  the  plea  of  the  general 
issue,  it  is  not  correct  to  say  that  the  plaintiff's  only 
remedy  is  by  a  direct  proceeding  for  compensation. 
Trespass  is  the  proper  remedy.  The  trustees  should 
have  tendered  amends  before  or  at  the  time  of  entering 
upon  the  land ;  for  stat.  5  W,  4.  c,  xxxvi.  s.  25.  only  em- 
powers them  to  enter  upon  and  take  and  use  lands,  and 
to  remove  buildings,  "  making  or  tendering  satisfaction 
to  the  owners  or  proprietors."  Unless  they  do  so  they 
are  trespassers  in  entering.  It  cannot  perhaps  be  said 
that  the  act  imposes  a  condition  precedent ;  but  it 
gives  a  limited  authority.  The  trustees  are  to  enter, 
tendering  satisfaction,  not  otherwise.  The  statute  itself 
provides  only  this  security  for  compensation  to  the 
landowners :  as  to  other  remedies,  it  mav  be  collected 
from  Boidton  v.  Crowther  (a)  that  case  would  not  lie 
against  the  trustees  for  consequential  injury  resulting 
from  their  acts  done  in  pursuance  of  the  statute ;  and, 
according  to  the  opinion  expressed  there  by  Idttledale  J., 
assumpsit  would  not  lie  against  them  on  an  implied  pro- 
mise to  make  compensation.  The  qualification  here, 
"  making  or  tendering  99  &c,  forms  part  of  the  same  sen- 
tence which  gives  the  power  to  enter.    The  case  differs 


(a)  2  B.  $  C.  703. 
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1 837.  from  Boy  field  v.  Porter  (a),  where  it  was  held,  under  the 
  general  Highway  Act,  13  G.  3.  c.  78.  sects.  27  and  29, 

Lister 

against  that  a  surveyor  sued  in  trespass  for  taking  materials  from 
land  was  protected  by  a  subsequent  tender  of  amends. 
There  the  provision  in  sect.  27,  that  satisfaction  should 
be  made  for  damages,  was  contained  in  an  independent 
clause ;  and  the  language  of  the  statute  differed  in  other 
respects  from  that  of  the  local  act  now  in  question.  In 
Thomas  v.  Cadwallader  (b)  the  plaintiff,  as  lessor,  de- 
clared upon  a  covenant  by  the  defendant,  as  lessee,  to 
repair,  the  plaintiff  finding  timber;  and  the  declaration 
was  held  to  be  bad,  because  it  stated  the  non-repair 
without  averring  that  the  plaintiff  was  always  ready  to 
find  timber.  This  is  not  like  the  cases  (as  the  Six  Car- 
penters' Case  (c)  and  others  there  referred  to)  where  it 
has  been  held  that  omitting  to  do  something  after  entry 
shall  not  make  a  man  a  trespasser  ab  initio.  The  com- 
plaint here  is  of  things  done,  as  pulling  down  buildings. 
The  word  "  tendering  "  in  sect.  25  of  stat.  5  W,  4. 
c.  xxxvi.  implies  something  to  be  done  before  the  mis- 
chief, and  distinguishes  this  case  from  Boyjield  v.  Por- 
ter (a),  where  "  satisfaction  "  was  to  "  be  made,"  and,  if 
not  agreed  upon,  to  be  assessed  by  a  justice. 

Cresswell,  contra,  as  to  the  first  point  taken,  cited 
stat.  9  G.  4.  c.  77.  s.  19.,  as  embodying  (with  the  ex- 
ceptions there  mentioned)  the  provisions  of  that  and 
the  preceding  general  turnpike  acts  in  every  local  turn- 
pike act,  as  if  re-enacted  therein.  Then  as  to  the  words 
of  the  local  act,  "making  or  tendering  satisfaction." 
Their  effect  is,  that  the  trustees  shall  be  authorised  to  do 

-    (a)  13  East,  200.  (6)  Willes}496. 

(c)  8  Rep.  146  a. 
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the  work,  but  shall  be  compellable  to  make  compen-  1837. 
sation.   It  is  said  that  there  is  no  power  to  compel  them,  ~ 

1  1  Lister 

after  the  act  is  done ;  but,  if  that  were  so,  the  Court  against 

LOBLEY, 

would  probably  grant  a  mandamus.  It  must  often  be 
impossible  to  ascertain  beforehand  the  damage  that  will 
be  done.    (He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  I  do  not  see  how  the  last  ob- 
servation can  be  answered.  The  amount  of  compen- 
sation cannot,  generally,  be  ascertained  till  the  work  is 
done.  The  effect  of  the  words  in  question  is,  that  they 
shall  not  do  it  without  being  liable  to  make  com- 
pensation. 

Littledale  J.  I  am  of  the  same  opinion.  There 
may  be  a  damage  done  which  was  not  intended.  The 
lord  of  a  manor  often  has  a  power  reserved  to  him  to 
enter  lands  and  dig  mines,  making  compensation ;  but, 
in  justifying  under  such  a  right,  he  need  not  plead  that 
he  made  compensation  before  entering. 

Patteson  J.  concurred. 

Williams  J.  I  am  of  the  same  opinion.  Words 
authorising  trustees  to  enter  lands  and  remove  build- 
ings, "  making  or  tendering  satisfaction,"  cannot  render 
them  trespassers  ab  initio,  if  they  omit  to  make  or 
tender  it. 

Rule  absolute  for  a  new  trial. 
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Friday,  Ridley  against  Tindall  and  Others. 

2d.  ° 


When  de-         A  SSUMPSIT  for  work  and  labour  and  commission, 

fendant  in  Xjl 

assumpsit  money  lent,  money  paid,  and  on  an  account  stated. 

pleads  that  he 

paid,  and  plain-  Plea,  as  to  lZ.  125.,  20/.,  and  ll.  95.,  parcels  of  the  sum 

monies  in  fu'll  demanded,  that,  after  the  making  of  the  promise  &c,  as 

rep^adon'  ^  *°  those  sums,  and  before  the  commencement  of  this 

pSffdid  suit>  to  wit  on  &c*>  defendants  paid  plaintiff  the  said 

not  accept  the  several  sums  of  &c,  in  full  satisfaction  and  discharge  of 

monies  in  tull  ° 

satisfaction       the  said  several  sums  of  &c,  and  of  the  said  promise 

puts  the  pay- 
ment as  well  as  &c.  as  to  those  sums,  and  of  all  damages  sustained  by 
the  acceptance 

in  issue.  plaintiff  by  reason  of  the  non-performance  of  such  pro- 

mise as  to  those  sums;  and  which  said  sums  of  &c. 
plaintiff  then  accepted  and  received  of  and  from  defend- 
ants in  full  satisfaction  of  the  said  several  sums  of  &c. 
And,  as  to  the  residue  of  the  sums  mentioned  in  the  de- 
claration, non  assumpsit. 

Replication,  as  to  the  sums  of  ll.  125.,  20/.,  and 
ll.  95.,  that  plaintiff  did  not  accept  or  receive  the  said 
sums  of  and  from  defendants  in  full  satisfaction  of  the 
said  several  sums  of  &c,  parcel  &c.,  and  of  the  said 
promise  in  the  declaration  mentioned  as  to  those  sums, 
and  of  all  damages  &c,  in  manner  and  form  &c.  Issue 
thereon.    Nolle  prosequi  as  to  the  residue. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  New- 
castle Spring  assizes,  1836,  the  dispute  was,  whether  a 
settlement  of  account,  proved  to  have  taken  place  be- 
tween certain  parties,  was  in  effect  a  payment  by  the 
defendants  to  the  plaintiff.  It  was  urged,  on  behalf  of 
the  defendants,  that,  as  the  replication  traversed  only 

the 
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the  acceptance  in  satisfaction,  the  plaintiff  was  not  at  1837. 

liberty  to  dispute  the  payment.   Another  point  was  also  RIDLEy 

insisted  upon,  which  it  is  unnecessary  to  state.    The  against 

r  J  TlNDALL. 

plaintiff  was  nonsuited,  but  leave  given  to  move  on  both 
the  points  to  enter  a  verdict  for  him. 


Cresswell  now  shewed  cause,  and  contended,  first, 
upon  the  facts,  that  there  were  both  a  payment  and  an 
acceptance  in  satisfaction,  and,  secondly,  that  the  repli- 
cation put  in  issue,  not  the  payment  itself,  but  only  the 
acceptance  in  satisfaction. 

Alexander  and  W.  H.  Watson,  contra.  As  to  the 
pleading,  Webb  v.  Weatherby  (a)  is  decisive.  There  a 
plea  that  the  defendant  did  not  pay  in  full  satisfaction 
&c,  nor  did  the  party  represented  by  the  plaintiff 
accept  in  full  satisfaction  &c,  was  held  not  to  be 
double.  Tindal  C.  J.  said  there,  e<  This  is  not  a  plea 
of  accord  and  satisfaction,  but  of  a  payment  received 
in  satisfaction  of  the  plaintiff's  demand  ;  the  receipt 
in  satisfaction  virtually  implies  that  the  payment  was 
made  in  satisfaction."  The  facts  there  constituted  but 
one  defence.  So  here,  if  there  was  an  acceptance  in 
satisfaction,  there  was  a  payment  likewise;  if  the  one 
is  denied,  the  other  is  so  too.  In  a  replication  to  a  plea 
of  accord  and  satisfaction,  it  has  not  been  usual  to  deny 
both  the  delivery,  or  payment,  and  the  receipt  in  satis- 
faction. [Patteson  J.  The  old  way  was  to  protest  one.] 
And  it  is  said  in  Com.  Dig.  Accord,  (C),  that,  "  If  a  man 
plead  an  accord,  the  safest  way  is  to  plead  it  as  a  satis- 


O)  1  New  Cas,  502. 
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1837.      faction  and  not  by  way  of  accord ;  and  therefore  he  need 
say  no  more,  than  that  the  defendant  gave  so  much  to  the 

Ridley 

against      plaintiff  in  satisfaction,  which  the  plaintiff  received" 

TlNDALL. 

Lord  Denman  C.  J.  It  was  essential  to  the  defend- 
ants' case  that  the  money  should  have  been  paid ;  and 
that  was  put  in  issue  by  the  replication.  The  autho- 
rities are  clear.  [On  the  other  point,  involving  the 
question  whether  a  payment  had  or  had  not  actually 
taken  place,  his  Lordship's  opinion  was  with  the 
plaintiff.] 

Littledale,  Patteson,  and  Williams  Js.  con- 
curred. 

Rule  absolute  («). 

(a)  See  Crisp  v.  Griffiths,  2  Cro.  M.  %  R.  159.    S.  C.  5  Tyrwh.  619. 


Saturday,        Sir  Francis  Burdett,  Bart,  against  Withers. 

June  3d. 

Assumpsit  on  a    ASSUMPSIT.    The  declaration  stated  that  here- 

promise,  by  a  jL"V 

tenant,  to  keep  tofore,  to  wit  29th  September  1827,  defendant 

gooTanVsuf-  became  tenant  to  plaintiff  of  certain  farms,  upon  the 
and  b^adTby  terms,  among  others,  that  defendant  should,  during  the 
Hea0paymem'  tenancy5  keep  a^  tne  premises  in  good  and  sufficient  re- 
of5Z.  into        pajr  at  his  own  expense;  and,  in  consideration  thereof, 

Court,  and  no    r  . 

further  da-       defendant  promised  plaintiff  that  he  would,  during 

mage. 

On  an  issue   the  continuance  of  the  tenancy,  keep  all  the  premises 

taken  upon 

such  plea,  the    &c.  (as  before) :  that  defendant  became  tenant,  &c. : 

defendant  is 

entitled  to  prove  at  the  trial  what  the  state  of  the  premises  was  at  the  time  of  the  demise. 

breach, 
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breach,  that  he  did  not  keep  &c.,  and  at  the  end  of  the  1837. 
term  yielded  the  premises  up  in  bad  repair.    Plea,  that  ~ 

J  L  1  *  BlJRDETT 

the  plaintiff  ought  not  further  &c.,  because  the  de-  against 

Withers. 

fendant  brings  into  Court  5/.,  and  plaintiff  has  not  sus- 
tained damages  to  a  greater  amount.  Replication,  that 
the  plaintiff  has  sustained  damages  to  a  greater  amount. 
Issue  thereon.  On  the  trial  before  Alderson  B.,  at  the 
Berkshire  Spring  assizes,  1836,  the  plaintiff  produced 
evidence  to  shew  the  bad  state  of  the  premises  at  the 
time  of  the  defendant's  quitting.  The  defendant's 
counsel  cross-examined  as  to  the  state  of  the  premises  at 
the  time  of  the  defendant's  coming  into  possession :  but 
the  learned  Judge,  being  of  opinion  that  this  was  not 
relevant  to  the  issue,  stopped  the  cross-examination,  and 
refused  to  admit  evidence  for  the  defendant  on  this 
point ;  and  he  said,  in  his  charge  to  the  jury,  that  they 
must  estimate  the  damages  on  this  issue  at  the  sum 
which  it  would  cost  to  put  the  premises  into  tenantable 
repair,  without  reference  to  the  state  in  which  the  de- 
fendant found  them.  Verdict  for  the  plaintiff ;  damages 
162Z.  105.  In  Easter  term,  1836,  Cooper  obtained  a  rule 
nisi  for  a  new  trial,  citing  Harris  v.  Jones  (a)  and  Gut- 
teridge  v.  Munyard  (b). 

Ludlow  Serjt.  now  shewed  cause.  By  the  form  of 
the  issue  the  liability  is  admitted ;  so  that,  if  the  da- 
mages exceed  5/.  by  any  sum,  the  Court  can  only 
reduce  the  damages.  The  cases  cited  on  moving  for 
the  rule  were  discussed  in  Stanley  \.  Toivgood  (c),  where, 
in  an  action  on  a  covenant  to  keep  and  leave  in  good 

(a)  1  M.  #  Rob.  173.  (b)  1  M.  $  Bob.  334. 

(c)  3  New  Ca.  4. 

and 
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1837.  and  tenantable  repair,  it  was  held  that,  although  a  jury 
/       '      should  be  allowed  to  take  into  consideration  whether 

JjURDETT 

against      the  house  was  new  or  old,  the  state  of  repair  at  the 

Withers, 

time  of  the  demise  was  not  to  be  considered.  Here 
the  tenant  purchased  his  term  by  agreeing  to  keep  in 
good  repair :  after  that,  he  is  not  to  be  allowed  to 
shew  that  the  state  of  the  premises  was  bad,  he  having 
made  his  contract. 

Cooper,  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  The  verdict  might  have  been 
for  the  defendant  if  the  evidence  had  been  submitted  to 
the  jury.  It  is  very  material,  with  a  view  both  to  the 
event  of  the  suit,  and  to  the  amount  of  damages,  to 
shew  what  the  previous  state  of  the  premises  was.  We 
cannot  reduce  the  damages ;  for  we  have  no  means  of 
forming  an  estimate. 

Littledale,  Patteson,  and  Williams  Js.  con- 
curred. 

Rule  absolute. 
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Ex  parte  LEE.  Saturday, 

June  3d. 

jl/fANNING,  in  last  Easter  term,  moved  (a)  for  a  The  town  clerk 

1V1  .         „  _  ■  of  a  borough 

mandamus  to  the  corporation  or  .Lyme  Zfegzs  to  dying,  one  of 
assess  compensation  to  Henry  Trotman  Lee,  for  the  g^sses^ac^edf" 
office  of  town  clerk  of  that  borough.    The  facts,  as  ^as  a^obtTd1 
stated  by  Mr.  Lee,  were  as  follows.    Mr.  Smith,  town  ^wn  clerk, 

J  7  1  nine  days 

clerk  of  Lyme,  died,  August  21st,  1835.    On  the  31st  before  the  pass- 

^  '  .  .  mgoftheMu- 

Mr.  Lee  resigned  the  office  of  capital  burgess,  and  was  nicipal  Cor- 
poration Act, 

appointed  (in  the  usual  mode)  town  clerk  in  the  room  5&6JT.4. 
of  Smith,  and  was  duly  sworn  in,  the  said  31st  August  January  isthe 
being  the  first  of  the  usual  prescriptive  days  for  such  H&e  ap^iiedto 
election  after  Smith  died.    The  tenure  of  the  office  was  th,eftown  coun" 

cil  for  com- 

for  life,  no  appointment  otherwise  than  for  the  holder's  Pensatl°n>  and 

L  L  they  refused  to 

life  being  known  (b).     Lee  had  performed  the  duties  grant  any-  He 

then  appealed, 

gratuitously  in  Smith's  absence,  for  several  years  before  under  sect.  66 

of  the  act,  to 

he  died.    Shortly  after  the  appointment,  the  act  for  re-  the  Lords  of 
gulating  municipal  corporations  passed  (c).  who^SdTd' 
By  a  minute  of  the  Lords  of  the  Treasury,  September  entkieYtono 
10th,  1835,  it  was  declared  that  the  principle  adopted  ^q^^0"' 
in  stat.  11  G.  4.  and  1  TV.  4.  c.  58.  (which  provided  for  whethe*  the 

v  r  Lords  of  the 

compensation  to  law  officers  whose  offices  were  to  be  Treasury  have 

jurisdiction, 

abolished)  might  fairly  be  applied  to  the  cases  of  town  under  stat.  66, 

where  the  town 
council  has  refused  any  compensation.  But, 
Held  that,  under  the  circumstances,  none  but  a  nominal  compensation  was  to  be  ex- 
pected ;  and  that,  in  such  a  case,  the  Court  would  not  grant  a  mandamus  to  the  corpora- 
tion to  assess  compensation. 

Qua?re,  whether  this  Court  can  review  a  decision  of  the  Lords  of  the  Treasury  under 
sect.  66  of  the  act,  if  made  within  their  jurisdiction. 

(a)  May  8th.    Before  Lord  Denman  C.  J.,  Littledale,  Patteso?i,  and 
Coleridge  Js. 

(b)  The  minute  of  appointment  did  not  specify  any  period  for  which 
the  office  was  to  be  held. 

(c)  September  9th,  1835. 

clerks ; 
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1837.  clerks ;  and  that,  in  all  cases  where  such  officer  held  his 
  office  for  life,  or  the  usage  had  been  such  as  to  raise  a  just 

Ex  parte  •       i        i  v> 

Lee.  expectation  that  the  olnce  would  continue  for  the  holder's 
life,  a  compensation  of  not  less  than  two  thirds  might  be 
granted  to  such  officer,  estimated  as  therein  mentioned. 

On  January  1st,  1836,  Mr.  Lee  was  removed  from 
the  office  of  town  clerk,  and  another  person  appointed. 
He  applied  for  compensation  under  the  act,  claiming 
1513/.  The  claim  was  calculated  with  reference  to  the 
above-mentioned  Treasury  minute.  The  council  an- 
swered that,  under  the  peculiar  circumstances  of  his 
election,  they  could  not  award  him  any  compensation 
unless  under  the  direction  of  the  Lords  of  the  Trea- 
sury. He  accordingly  presented  his  claim  to  the  Lords 
Commissioners  in  the  manner  directed  by  the  act, 
sect.  66.  He  received  a  communication  in  answer, 
enclosing  a  letter  to  the  Lords  Commissioners  from  the 
town  clerk  on  behalf  of  the  council,  which  stated  that  they 
had  rejected  Mr.  Lee's  claim  because  he  had  previously 
been  a  capital  burgess,  and  because,  at  the  time  of  his 
appointment,  the  act  for  regulating  corporations  had 
passed  the  House  of  Commons,  and  had,  with  certain 
modifications,  received  the  sanction  of  the  House  of 
Lords,  and  its  provisions  were  well  known:  that  the 
selection  of  a  capital  burgess  for  town  clerk,  when  there 
was  no  probability  of  his  being  continued  in  office  under 
the  act,  was  considered  an  attempt  to  harass  the  future 
town  council,  &c.  The  Lords  Commissioners,  in  their 
communication  enclosing  this  paper,  desired  to  receive 
such  observations  as  Mr.  Lee  might  think  proper  to  sub- 
mit; and  he  sent  a  letter  to  them  in  answer  (which  was 
set  forth  in  his  affidavit),  replying  in  detail  to  the  rea- 
sons alleged  by  the  town  clerk.    In  October  1836,  he 

received 
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received  from  the  Lords  Commissioners  a  copy  of  a  1837. 
Treasury  minute,  which,  after  adverting  to  the  statute,  T 

J  °  Ex  parte 

and  to  the  documents  before  their  Lordships,  proceeded  Lee. 
thus :  —  "  My  Lords  advert  to  the  case  as  it  appears 
from  the  different  statements  of  the  parties.  The  ap- 
pointment of  town  clerk  does  not  contain  any  specific 
tenure  under  which  he  should  hold  the  office.  By  the 
charter,  it  would  appear  that  such  tenure  was  during 
good  behaviour;  but  by  prescriptive  usage,  under  which 
it  was  contended  Mr.  Lee  was  appointed,  the  tenure 
was  for  life.  My  Lords  observe  that,  in  the  report  of 
the  Commissioners  on  Municipal  Corporations,  it  is 
stated  to  be  held  for  life.  The  office  became  vacant  on 
the  21st  of  August  1835:  and  on  the  31st  of  that  month 
Mr.  Lee  resigned  his  office  of  capital  burgess,  and  was 
elected  town  clerk.  My  Lords  advert  to  the  fact  that 
the  Municipal  Corporation  Act  had  passed  the  House 
of  Commons,  and  been  read  a  second  time  in  the  House 
of  Lords  previous  to  Mr.  Lee's  appointment.  My  Lords 
are  willing  to  consider  the  claims  of  those  town  clerks 
who  accepted  such  appointments  upon  a  just  expect- 
ation that  such  situations  should  continue  for  life ;  but, 
considering  that,  previous  to  Mr.  Lee's  appointment, 
the  Municipal  Corporation  Act  had  been  long  before 
the  legislature  and  the  public,  had  already  been  sanc- 
tioned by  the  Llouse  of  Commons,  and  been  read  a 
second  time  in  the  House  of  Lords,  my  Lords  cannot 
but  consider  that  Mr.  Lee  accepted  his  office  with  due 
notice  of  what  might  occur,  and  are  not  of  opinion  that 
any  reasonable  expectation  could  be  entertained  of  its 
permanency.  Adverting,  therefore,  to  the  manner  of 
Mr.  Lee's  appointment,  to  his  tenure  or  interest  therein, 
and  all  other  circumstances  of  the  case,  my  Lords  are 

pleased 
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1837*  pleased  to  determine  that  Mr.  Lee  is  entitled  to  no 
~~     *      compensation  for  the  loss  of  his  office  of  town  clerk  of 

Ex  parte 

Lee.        the  borough  of  Lyme  Regis" 

Mr.  Lee,  in  March  1837,  addressed  a  further  me- 
morial to  the  Lords  Commissioners,  urging  several 
arguments  in  support  of  his  claim,  and,  among  others, 
that,  under  sect.  66,  the  right  to  some  compensation 
was  absolute,  and  the  enquiry  into  the  circumstances 
of  any  particular  case  had  reference  only  to  amount. 
The  Lords  Commissioners  replied  that  they  saw  no 
reason  to  alter  their  decision. 

Manning  now  referred  to  sect.  66  of  stat.  5  &  6  W.  4. 
c.  76.  {Coleridge  J.  Does  not  the  decision,  on  appeal, 
rest  with  the  Lords  of  the  Treasury  ?]  It  is  clear,  by 
sect.  66,  that  some  compensation  is  to  be  made  at  all 
events.  The  appeal  is  only  for  the  purpose  of  rectifying 
an  improper  assessment.  Where  the  town  council  has 
refused  to  assess  any  compensation,  the  Lords  of  the 
Treasury  have  no  jurisdiction.  It  is  as  if  the  council 
had  made  no  determination  at  all. 

Cur.  adv.  wit. 

Lord  Den  man  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  nature  of  the  motion,  and 
the  refusal  of  compensation  by  the  town  council,  his 
Lordship  proceeded.  Mr.  Lee  appealed  to  the  Lords 
of  the  Treasury,  who  thought  the  refusal  right ;  it  ap- 
pearing that  Mr.  Lee's  appointment  was  made  on  the 
31st  of  August  1835,  only  a  little  time  before  the  passing 
of  stat.  5  &  6  TV.  4.  c.  76.  If  any  thing  called  upon  us 
to  grant  a  rule,  the  compensation  could  only  be  of  the 
lowest  amount.    There  could  be  no  real  loss,  as  it 

must 
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must  have  been  known  that  the  office  would  so  soon  1837. 
cease.    We  are  not,  however,  bound  to  grant  a  man-  " 

'  7  &  Ex  parte 

damus  where  it  would  be  merely  nominal.     We  are  Lee. 

satisfied  that  the  town  council  and  Lords  of  the  Trea- 
sury have  done  right.  I  do  not  enter  into  the  question 
whether  or  not  we  could  review  what  the  Lords  of  the 
Treasury  have  done. 

Rule  refused. 


Thomas  Warre  and  Others,   Executors  of  Monday, 
James  Warre,  against  Calvert,  Admini- 
strator of  Laycock. 

DEBT  on  bond  of  the  intestate  Laycock,  to  the  tes-  By  agreement 
between  plain- 

tator,  James  Warre,  dated  2d  of  November,  1829,  tiff  and  s.,  s. 

for  5000/.    Plea,  Non  est  factum.    Issue  thereon.  Certain  works™ 

The  plaintiffs  suggested  breaches,  and  set  forth  the  ^certaS^um^ 
condition  of  the  bond  :  which  was,  that  Robert  Streather, 

his  executors,  &c,  should  observe,  perform,  &c,  all  *ime*hre®\ 

7         7  ?   r  7         7  fourths  of  the 

and  singular  the  covenants,  promises,  &c,  mentioned  cost  of  the  part 

completed,  the 
first  payment 

to  be  made  after  one-eighth  was  performed,  the  remaining  fourth  part  to  be  paid  one 
month  after  the  whole  was  completed :  if  S.  should  fail  to  perform  the  work,  plaintiff  might 
employ  others  to  perform  it,  and  deduct  the  expense  from  the  sum  payable  to  S.  De- 
fendant entered  into  a  bond,  conditioned  for  performance  of  the  agreement  by  S. 

S.f  after  performing  part  of  the  works,  abandoned  the  contract.  Plaintiff,  at  the 
request  of  S.,  and  upon  new  security  given  by  him,  had  advanced  to  S.,  for  assisting  him  in 
performing  the  works,  a  sum  exceeding  the  whole  cost  of  the  works  performed  at  the  time 
of  the  abandonment,  but  less  than  the  whole  contract  price.  Plaintiff  had  the  works  com- 
pleted at  an  expense  which,  added  to  the  cost  of  the  part  performed  by  &,  was  less  than 
the  whole  contract  price  agreed  on  with  8..  but  which,  added  to  the  sum  actually  advanced 
to  S.,  exceeded  that  contract  price. 

Plaintiff  brought  an  action  of  debt  on  the  bond,  suggesting,  as  a  breach,  S.'s  non- 
performance, and  the  plaintiff's  loss  thereby.    Defendant  pleaded  non  est  factum.  Held, 

That  plaintiff.was  entitled  to  nominal  damages  only,  the  loss  having  arisen,  not  from  the 
non-performance  of  S.'s  contract,  but  from  plaintiff  having  advanced  more  than  the  con- 
tract required.  Especially  as  the  sum  advanced  exceeded,  not  only  the  three-fourths,  but 
the  whole  of  the  work  completed ;  and  as  the  advances  had  been  made  on  a  fresh  negoti- 
ation with,  and  security  taken  from,  S. 

Held,  also,  that  this  answer  could  not  be  pleaded  by  defendant,  but  was  properly  set  up, 
under  non  est  factum,  to  meet  plaintiff's  evidence  of  damages. 

and 
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1837.  and  contained  in  a  certain  instrument  in  writing,  bearing 
~~~  date  29th  September  1829,  purporting  to  be  an  agree- 

W  ARRG 

against       tment  or  contract  made  with  the  plaintiffs'  testator, 

Calvert. 

Warre,  treasurer  of  the  London  Dock  Company,  and  on 
their  behalf,  by  the  said  Robert  StreatJier,  which,  on  the 
part  and  behalf  of  Streather,  his  executors  or  administra- 
tors, were  to  be  observed,  &c.  The  suggestion  then 
set  out  in  part  the  contract  in  writing  (a),  which  was 

stated 

(a)  The  whole  contract  (as  afterwards  stated  in  the  special  case,  see 
p.  149,  post)  was  as  follows;  but  the  parts  in  brackets  were  omitted  in 
the  suggestion. 

*'  Articles  of  agreement  and  contract,  entered  into  this  29th  day  of 
September  1829,  between  Robert  Streather,  of  "  &c.  "of  the  one  part, 
and  James  Warre,  Esq.,  treasurer  of  the  London  Dock  Company,  for 
and  on  behalf  of  the  said  company,  of  the  other  part,  as  follows ;  that 
is  to  say,  the  said  Robert  Streather  doth  hereby  contract,  promise,  and 
agree,  to  and  with  the  said  James  Warre,  as  treasurer  aforesaid,  that 
he  the  said  Robert  Streather  shall  and  will  execute  and  perform,  in  a 
substantial  and  workmanlike  manner,  the  whole  of  the  works  required 
in  the  formation  of  an  entrance  from  the  river  at  Shadwell  to  the 
Eastern  London  Dock;  that  the  said  works  shall  be  commenced  at 
such  period  as  the  directors  of  the  said  company  shall  appoint,  they 
giving  the  said.  Robert  Streather  twenty  days'  previous  notice,  and  the 
whole  be  completed  within  twelve  months  from  such  period ;  the  said 
Robert  Streather  doth  further  contract,  promise,  and  agree,  to  provide 
at  his  own  expense  the  whole  of  the  materials,  labour,  engines,  tools, 
implements,  and  every  other  matter  or  thing  which  may  be  required  in 
the  formation  and  completion  of  the  said  entrance,  and  also  execute  the 
whole  of  the  works  as  laid  down  and  described  in  the  plans  numbered 
1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  and  the  specification  hereunto  annexed, 
and  according  to  the  particulars  and  conditions  of  this  contract,  in  con- 
sideration of  being  paid  the  sum  of  52,200^,  and  also  of  being  allowed 
to  appropriate  to  his  own  use  the  materials  of  the  houses  and  other  pre- 
mises therein  referred  to.  [Such  parts  of  the  materials  as  shall  be  ap- 
proved by  the  engineer  to  the  said  company  may  be  used  by  the  said 
Robert  Streather  in  the  works  to  be  performed  under  this  contract ;  the 
remainder  are  to  be  removed  by  him,  in  conformity  with  the  directions 
which  may  be  given  to  him  by  the  said  engineer.  The  said  engineer  to 
be  the  sole  judge  of  the  said  works,  and  every  part  thereof,  being  exe- 
cuted and  performed  agreeably  to  the  said  plans  and  specification,  and 
to  have  the  power  of  rejecting  at  any  time  any  materials  or  work  which 

in 
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stated  to  be  for  the  performance  of  certain  works  by  1837. 
Streather  for  52,200/.,  in  twelve  months  from  the  com- 

Warre 

mencement,  with  power  to  the  directors  of  the  com-  against 
pany  to  appoint  the  time  when  the  works  were  to  be 
commenced,  to  make  alterations  on  certain  terms,  and 
to  extend  the  time. 

The  suggestion  then  stated  that,  after  the  making  of 
the  said  instrument  and  of  the  bond,  viz.  1st  December 
1829,  the  directors  appointed  that  the  works  should  be 
commenced  on  a  day  then  to  come,  viz.  28th  December 

1829,  whereof  they  gave  notice  to  Streather,  viz.  on 
&c. :  whereupon  Streather  commenced  the  works  in  pur- 
suance of  the  contract.  That  afterwards,  and  before  the 
period  of  twelve  months  so  limited,  &c,  had  expired, 
and  in  the  lifetime  of  Laycock,  viz.  on  21st  December 

1830,  by  a  certain  memorandum  of  agreement  under 


in  his  opinion  shall  not  be  conformable  thereto,  and  to  provide  other 
materials  in  lieu  of  those  rejected,  and  employ  competent  persons  to  per- 
form the  work,  if  the  said  Robert  Streather  shall  fail  so  to  do,  in  which 
case  the  cost  or  amount  thereof  shall  be  deducted  from  the  sum  so  to 
become  due  and  payable  to  him  under  this  contract.]  The  said  directors 
are  to  be  at  liberty  to  alter  the  plans,  and  thereby  add  to  or  diminish 
any  part  of  the  intended  works,  without  prejudice  to  or  making  void 
this  contract,  in  which  case  a  proportionate  addition  or  deduction  shall 
be  made  to  or  from  the  sum  to  be  paid  to  the  said  Robert  Streather,  the 
amount  of  such  addition  or  deduction  to  be  computed  according  to  the 
schedule  of  prices  contained  in  the  said  specification.  [The  said  James 
Warre  doth  hereby  undertake,  promise,  and  agree,  for  and  on  behalf  of 
the  said  company,  to  pay  to  the  said  Robert  Streather  the  said  sum  of 
52,200Z.  by  the  following  instalments,  upon  the  production,  in  each  case, 
of  a  certificate  signed  by  the  company's  engineer ;  viz.  three  fourths  of 
the  cost  of  the  work  certified  to  have  been  done  every  two  months; 
the  first  instalment  to  be  paid  whenever  the  said  engineer  shall  certify 
that  the  portion  of  the  work  performed  amounts  in  value  to  one-eighth 
part  of  the  whole ;  the  remaining  one  fourth  within  one  month  after  the 
full  completion  of  this  contract."  Signed  by  Robert  Streather.  Then 
followed  the  specification  referred  to.] 

Vol.  VII.  L  seal, 
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1837.       seal,  between  Streather  of  the  first  part,  one  Thomas 
Warburton  and  Laycoclc  of  the  second  part,  and  James 

W  ARRE 

against       Warre,  for  and  on  behalf  of  the  company,  of  the  third 

Calvert. 

part,  after  reciting  (amongst  other  things)  the  giving  of 
the  bond,  and  that  Streather  had,  with  the  concurrence 
of  Warburton  and  haycock,  requested  of  the  directors 
an  extension  of  the  term  for  completing  the  works,  it 
was  declared  to  be  agreed  by  and  between  the  parties, 
that  Warre,  on  behalf  of  the  company  and  the  directors 
thereof,  did  consent  and  agree  that  Streather  should  be 
allowed  an  additional  term  of  three  months,  viz.  to  28th 
March  then  next,  for  the  completion  of  the  works :  and 
Laycoclc  thereby  agreed  that  the  extension  of  time  should 
not  in  any  respect  lessen  the  security,  or  prejudice  or 
affect  the  rights  of,  the  company  under  the  bond,  and 
that  Streather  should  complete  the  whole  of  the  works, 
so  contracted  &c,  within  the  said  extended  term,  and 
that,  save  and  except  as  to  the  extension  of  time  thereby 
granted,  such  bond  should  remain  and  be  in  full  force 
&c. 

The  suggestion  then  stated  that  the  directors,  whilst 
Streather  was  carrying  on  the  said  works,  did,  under  the 
power  reserved  by  the  contract,  from  time  to  time  alter 
the  said  plans,  and  thereby  did  add  to  certain  parts  of 
the  said  intended  works,  and  diminish  other  parts ;  and 
it  stated  that,  upon  the  balance  of  such  additions  and 
diminutions,  computed  according  to  the  schedule  of 
prices  contained  in  the  specification  annexed  to  the  con- 
tract, a  certain  sum,  viz.  3731/.  165.  8d.,  became  and  was 
payable  to  Streather  in  respect  of  such  additions  and 
diminutions,  over  and  beyond  the  said  contract  price  of 
52,200/. :  And,  although  Streather  was  allowed  to  appro- 
priate, and  did  in  fact  appropriate,  to  his  own  use  the 

materials 
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materials  &c.}  in  the  suggestion  in  that  behalf  referred  3837. 
to,  and  although  the  directors,  whilst  Streatker  was  so      "~  " 

'  fo  '  .  Warre 

carrying  on  the  works,  did  advance  and  pay  to  him  divers  against 
0  Calvert. 
sums  of  money,  amounting  &c,  to  wit  48,155/.  Os.  9<i., 

in  respect  of  the  said  contract  price  of  52,200/.,  and  of 
the  said  balance  of  3731/.  16s.  8d.,  and  were  always 
ready  and  willing  to  advance  and  pay  him  the  residue 
thereof  respectively,  on  due  performance  by  him  of  the 
said  contract  or  agreement,  whereof  Streatker  always  had 
notice,  nevertheless,  for  assigning  &c,  the  plaintiffs  did 
further  suggest  and  say  that  Streatker  did  not  nor  would 
execute,  complete  or  perform  &c.  the  whole  of  the  said 
works  &c,  in  the  said  contract  or  agreement  mentioned 
&c,  within  twelve  months  from  the  time  of  commence- 
ment appointed  by  the  directors,  or  within  such  addi- 
tional term  of  three  months  as  aforesaid,  or  at  any  other 
time  whatsoever ;  but,  on  the  contrary  thereof,  at  the 
expiration  of  the  said  additional  term  of  three  months, 
viz.  on  28th  March  1831,  the  said  works  were  and 
remained  still  uncompleted  and  in  great  part  unper- 
formed and  unexecuted  by  Streatker,  and  Streatker  then 
left  and  abandoned  the  said  works  so  unperformed  &c, 
contrary  to  his  said  contract  &c,  and  the  same  re- 
mained and  continued  so  unperformed  &c,  until  the 
company  were  afterwards,  viz.  on  the  day  and  year 
aforesaid,  and  on  divers  other  &c,  forced  and  obliged 
to  cause  and  procure,  and  did  in  fact  cause  and  procure, 
the  same  to  be  performed,  executed,  and  completed  by 
certain  other  persons  on  their  behalf,  viz.  as  laid  down 
and  described  in  the  plans  and  specification  referred  to 
in  the  suggestion,  and  according  to  the  particulars  and 
conditions  of  the  contract.  And,  in  and  about  so 
causing  and  procuring  the  said  works  to  be  performed 

L  2  &c. 


148 


CASES  in  TRINITY  TERM 


1837.       &c.  as  last  aforesaid,  the  company  hath  necessarily 
paid,  laid  out,  and  expended  divers  sums,  &c,  viz. 

Warre 

against       20,3397.  75.  5d.9  over  and  beyond  the  said  sum  of 

jl  VJE  RT« 

48,155/.  05.  9d.9  so  as  aforesaid  paid  and  advanced  to 
Streaiher  whilst  he  was  carrying  on  the  said  works ;  and 
thereupon  and  thereby  the  said  company  hath,  in  the 
whole,  been  put  to  a  much  greater  cost  and  expense  in 
and  about  the  performance  &c.  of  the  said  works,  than 
the  said  several  sums  of  52,200/.  and  3731/.  165.  8c?., 
for  which  the  same  ought  to  have  been  performed  &c. 
by  Streather,  viz.  to  the  amount  of  12,562/.  l  is.  6d.  over 
and  above  those  sums  :  and  so  the  said  plaintiffs  say 
that  the  said  company,  by  and  through  the  nonperformance 
and  nonfulfillment  by  the  said  Robert  Streather  of  the  said 
covenants  and  agreements  matters  and  things  mentioned 
and  contained  in  the  said  contract  or  instrument  in  writing, 
to  be  by  him  performed  and  fulfilled,  have  sustained  loss 
and  damage  to  a  large  amount,  viz.  12,562/.  lis,  6d. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  London 
sittings  after  Hilary  term  1836,  it  was  contended  for  the 
defendant  that,  upon  the  facts  of  the  case,  the  plaintiffs 
were  entitled  to  nominal  damages  only.  The  Lord 
Chief  Justice  being  of  that  opinion,  a  verdict  was  given 
for  Is.  damages,  his  Lordship  suggesting,  however,  that 
the  question  as  to  damages  should  be  brought  before  the 
Court  by  a  special  case.  In  Easter  term  1836,  Sir  F. 
Pollock  obtained  a  rule  nisi  for  a  new  trial,  with  liberty 
to  state  a  case.  A  case  was  afterwards  agreed  to,  in 
substance  as  follows. 

On  the  29th  of  September  1829,  Streather  entered  into 
the  contract  with  the  London  Dock  Company,  to  execute 
the  works. 

The  case  then  set  out  the  whole  of  the  contract,  as 

ante, 
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ante,  p.  14?4.  note  (a).    It  provided,  among  other  things,  1837. 
that  the  work  should  be  paid  for  by  instalments,  three  "~ 

W  ARRE 

fourths  of  the  cost  of  the  work  certified  to  have  been  against 

Calvert. 

done  every  two  months  ;  the  first  instalment  to  be  paid 
when  it  should  be  certified  that  one  eighth,  in  value,  of 
the  whole,  had  been  performed :  the  last  fourth  to  be 
paid  within  one  month  after  full  completion  of  the  con- 
tract. If  Streather  should  fail  to  perform  the  work,  the 
company  might  employ  others  to  do  it,  and  deduct  the 
cost  from  the  sum  otherwise  payable  to  him. 

On  the  2d  November  1829,  Streather  entered  into  the 
bond  mentioned  in  the  pleadings,  with  the  defendant 
and  another  as  his  sureties.  The  directors,  pursuant  to 
the  terms  of  the  contract,  appointed  that  the  works 
should  be  commenced  on  28th  December  1829;  and 
the  same  were  commenced  accordingly.  They  should, 
therefore,  by  the  terms  of  the  contract,  have  been 
completed  on  28th  December  1830.  Streather  having, 
with  the  concurrence  of  his  sureties,  applied  for  an  ex- 
tension of  the  time,  the  directors  agreed  to  allow  him  an 
additional  term  of  three  months,  viz.  to  28th  March 
1831 ;  and,  accordingly,  the  memorandum  of  agreement 
under  seal  in  the  pleadings  mentioned  was,  on  21st 
December  1830,  entered  into  between  Streather  of  the 
first  part,  the  defendant  and  his  co-surety  of  the  second 
part,  and  the  late  treasurer  of  the  London  Dock  Com- 
pany of  the  third  part  (see  suggestion  of  breaches, 
ante,  p.  146.).  On  the  28th  March  1S31  (when  the 
extended  time  expired),  a  considerable  part  of  the 
works  remained  unfinished ;  and  Streather  having  be- 
come embarrassed  in  his  circumstances,  and  being  un- 
able farther  to  prosecute  the  works,  his  men  withdrew 
on  30th  April  1831.    On  the  21st  of  that  month,  a 
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1837.      commission  of  bankrupt  was  issued  against  him;  and 
the  works  were  ultimately  completed  by  the  company. 

against  The  plans  of  the  works  were  from  time  to  time  altered 

by  the  directors,  pursuant  to  the  power  reserved  to  them 
by  the  contract,  the  result  of  which  alterations  was  that 
3731/.  165.  became  payable  to  Streather  over  and  be- 
yond the  contract  price  of  52,200/. 

Between  18th  May  1830  and  25th  March  1831  in- 
clusive, Streather  received  from  the  company  advances 
or  payments  to  the  amount  of  48,155/.  0s.  9d.  The 
dates  and  amounts  were  set  forth  in  the  plaintiff's 
particular  of  demand. 

After  Streather  left  the  premises,  the  company  com- 
pleted the  works  at  an  expense  (ascertained  as  far  as 
practicable,  according  to  the  scale  of  prices  in  Streather's 
contract)  of  18,875/.  3s.  2d.  Some  materials  were  left 
on  the  premises  when  Streather  quitted  them,  which  the 
company  used  in  completing  the  work,  and  had  to  pay 
for  :  their  value  was  1209/.  (a).  The  case  added,  that 
they  were  obliged  to  pay  a  part  of  this  sum  to  Streather^ 
assignees,  on  the  grounds  stated  in  Crowfoot  v.  The 
London  Dock  Company  (b). 

The  amount  of  the  work  done  by  Streather,  at  the 
time  when  he  left  the  premises,  was  36,429/.  10s. 

Sir  F.  Pollock  for  the  plaintiffs.  The  non-performance 
of  the  works  by  Streather  has  occasioned  to  the  company  a 
loss  of  more  than  the  5000/.  secured  by  the  bond.  They 
have  paid  48,155/.  0s.  9d.  to  Streather,  and  18,875/.  3s.  2d. 
in  completing  the  works,  besides  1209/.  for  materials 

'  (a)  The  Plaintiffs  contended  that  this  sum  was  not  included  in  the 
1 8^875/.  3s.  2d. ;  but  the  Court  were  of  opinion  that  it  was. 
(6)  2  Cro.  $  M.  637.    S.  C.  4  Tyr.  967. 

left; 
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left;  in  all  68,239/.  3s.  lid.  If  Streather  had  per-  1837. 
formed  the  contract,  the  expense  would  have  been  only 
the  aggregate  of  52,200/.  and  3731/.  165.  or  55,931/.  165. 
The  defendant  contends  that  the  company  were  not 
bound  to  make  an  advance  to  that  amount,  but,  on  the 
contrary,  had,  under  the  contract,  the  power  of  retaining 
one  fourth  of  the  price  of  the  work  done;  and  that, 
therefore,  they  cannot  recover  that  sum  from  him  as 
surety.  But  that  clause  was  introduced  for  the  pro- 
tection of  the  company;  and  the  surety  has  no  right 
to  object  to  their  not  availing  themselves  of  it.  He 
guaranteed  the  performance  of  the  work.  If  the  com- 
pany had  sued  the  principal,  they  would  have  recovered 
the  whole  amount  of  loss  simply  as  damages  for  the 
breach  of  the  agreement.  Further,  this  defence,  if 
available  at  all,  is  not  so  at  law.  And  it  cannot  be 
given  under  a  plea  traversing  merely  the  execution  of 
the  bond.  Law  v.  The  East  India  Company  {a)  will  be 
cited  for  the  defendant ;  but  there  the  defence  arose  in 
equity  :  and,  besides,  the  condition  was  that  the  prin- 
cipal should  duly  account,  and  it  appeared  that  a  balance 
had  been  actually  paid  to  him,  which  was  the  strongest 
evidence  that  he  had  duly  accounted. 

Sir  J.  Campbell,  Attorney- General,  contra.  Even  if 
the  company  had  been  entitled  to  insist,  as  against  the 
defendant,  on  the  payment  for  all  the  work  performed, 
they  could  have  shewn  no  loss ;  for  that  payment,  added 
to  the  18,875/.  3s.  2d.9  falls  short  of  the  55,931/.  166'. 
Even  against  Streather,  the  company,  in  an  action  on 
the  contract,  could  have  recovered  only  nominal  da- 
# 

(a)  4  Ves.  824. 
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1837.       mages.    The  advances  beyond  the  value  of  the  work 
performed  must  have  been  sued  for  in  another  form. 

Warre 

against       Suppose  the  company  had,  before  any  work  done,  ad- 

Calvert. 

vanced  all  the  55,931/.  16s.,  could  they  have  recovered 
this  from  Streather  in  an  action  on  the  contract  ?  They 
must  have  sued  specifically  on  the  advance.  This  ar- 
gument is  strengthened  by  the  fact  that,  as  appears 
from  the  award  set  out  in  Crowfoot  v.  The  London 
Dock  Company  (a),  the  advances  were  made  upon  the 
request  of  Streather,  subsequent  to  the  contract  and  bond, 
and  upon  a  new  security.  But  the  case  of  the  surety  is 
much  stronger ;  for  the  company  were  not  bound  to 
advance  even  the  36,429/.  105.,  but  only  three  fourths 
of  it.  What  they  were  not  bound  to  advance  under  the 
contract  cannot  be  brought  into  account  against  the 
surety,  who  guarantees  them  merely  against  loss  upon 
the  contract.  And  the  contract  empowers  the  company, 
in  case  of  Streather's  default,  to  execute  the  works  them- 
selves, and  deduct  the  expense  from  the  money  payable 
to  him;  thus  contemplating  a  protection  to  them  by 
retaining  the  fourth  part  of  the  costs  of  the  works 
completed.  Law  v.  The  East  India  Company  (b)  turned 
only  on  the  fact  of  payment  to  the  principal.  As  to  the 
point  (which  was  not  taken  at  Nisi  Prius)  that  the  de- 
fence should  have  been  pleaded  specially,  the  facts 
urged  on  behalf  of  the  defendant  could  not  be  pleaded  ; 
for  they  do  not  constitute  a  defence,  but  merely  meet 
the  plaintiffs'  evidence  of  the  amount  of  damage. 

Sir  F>  Pollock  in  reply.  If  there  had  been  no  stipu- 
lation at  all  respecting  the  time  of  payment,  the  surety 
would  have  been  bound  to  the  full  extent  of  the  loss,  so 

(a)  2C.  $  M.  637.    S,  C.  4  Tyrwh.  967.  (b)  4  Ves.  824. 

far 
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far  as  the  sum  named  in  the  bond  goes.    He  guarantees  1837. 
the  performance  of  the  contract,  and  must  make  good 

Warre 

the  loss  arising  from  the  obligee  acting  upon  the  sup-  against 
position  that  the  contract  would  be  performed.  The 
company  are  to  be  placed  in  the  situation  in  which  they 
would  be  if  Streather  had  performed  it.  If,  as  argued 
on  the  other  side,  the  company  lose  the  benefit  of  the 
guarantee  by  making  any  payment  not  absolutely  neces- 
sary, the  bond  is  useless  :  for,  while  the  company  make 
no  advance  of  what  they  are  ultimately  to  pay,  they 
incur  no  risk.  Then  the  clause  enabling  the  company, 
if  they  please,  to  withhold  payment  of  one  fourth  cannot 
vary  the  situation  of  the  parties  :  the  question  still  is, 
whether  the  company  are  to  lose  the  benefit  of  the  bond 
by  having  performed  more  of  their  part  of  the  contract 
than  they  could  have  been  compelled  to  perform  so 
early.  It  is  a  question  which  might  as  well  be  raised  in 
almost  every  case  of  principal  and  surety  :  but  the  party 
who  takes  the  guarantee,  if  the  suret}^  complain  of  his 
having  omitted  something  which  might  have  prevented 
the  loss,  answers,  that  he  took  the  security  for  his  ad- 
ditional protection  (a).  The  clause  enabling  the  com- 
pany to  complete  the  works  and  deduct  the  expense  of 
so  doing  from  the  sum  payable  to  Streather  seems  to 
apply  merely  to  the  case  of  Streather  performing  the 
work  ill,  not  to  that  of  non-performance.  If  it  be  true 
that  the  remedy  against  Streather  for  the  advances  could 
be  only  an  action  for  money  lent,  the  plaintiffs  must  fail : 
but  that  is  not  so  ;  for  every  advance  is  made  on  the 
contract,  and  in  part  performance  of  it  by  the  company  ; 

(«)  See  the  judgment  of  Lord  Brougham  in  M'Taggart  v.  Watson^ 
1  Shaw  §•  Mad.  590.  Also  The  Trent  Navigation,  Company  v.  lTarlct/> 
10  East,  31. 

and 
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1837.      and  the  whole  loss  could  have  been  proved  in  an  action 
brought  on  the  contract  against  Streather, 
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Lord  Denman  C.  J.  I  had  no  doubt  at  Nisi  Prius, 
and  I  feel  none  now.  It  is  perfectly  clear  that  the  loss 
sustained  by  the  company  arises,  not  from  the  breach  of 
the  contract,  but  from  their  having  volunteered  an  ad- 
vance to  the  contractor.  But  the  surety  has  under- 
taken only  to  be  liable  for  the  damages  arising  from  the 
breach  of  contract. 


Littledale  J.  I  am  also  of  opinion  that  the  verdict 
must  be  confined  to  nominal  damages.  It  appears  (to  use 
round  numbers)  that  the  work  actually  performed  by 
Streather  was  of  the  value  of  36,000/.  The  advances, 
according  to  the  company's  contract  with  him,  were  to 
be  three  fourths  of  the  cost  of  the  work  done,  that  is, 
27,000/.  They  however  advanced,  not  only  more  than 
this,  but  48,000/.,  being  12,000/.  more  than  the  value  of 
the  work  done.  Then,  through  Streathefs  default,  they 
are  obliged  to  get  the  work  finished  by  others,  which  costs 
them  18,000/.  more.  The  money  therefore  which  was 
payable  under  the  contract  to  Streather,  by  way  of  in- 
stalment, added  to  the  sum  afterwards  paid  for  the  com- 
pletion of  the  work,  is  less  than  the  sum  which,  if 
Streather  had  performed  all  the  contract,  they  would 
have  had  to  pay  him,  namely,  55,000/.  The  advances 
beyond  the  27,000/.  were  not  made  under  the  contract. 
It  might  perhaps  be  proper  for  the  company  to  make 
advances  for  the  purpose  of  enabling  Streather  to  fulfil 
his  undertaking;  but  such  advances  are  not  made  in 
tevms  of  the  contract.  A  surety  has  a  right  to  require 
that  the  obligee  shall  do  his  duty ;  and  I  think  that  ad- 
vances 
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vances  made  in  this  manner  by  the  obligee  do  not  render  1837. 
the  surety  liable.  It  is  contended  that  the  surety  is  to  ^rre 
see  to  the  performance  of  his  principal's  contract ;  and  against 

Calvert. 

that  is  true :  but  how  can  he  watch  the  advances  made  by 
the  other  party  ?  Here  he  may,  in  fact,  have  known  of 
the  advances.:  but  that  does  not  affect  the  general  rule. 
The  company  should  have  advanced  only  what  the  con- 
tract bound  them  to  advance  :  in  the  result,  the  work 
was  completed  at  an  expense  below  the  contract  price. 
Now  the  assignment  of  breaches  charges  that  Streather 
did  not  perform  the  contract  within  the  twelve  months, 
nor  within  the  additional  term  of  three  months  (a),  and 
that,  by  reason  thereof,  the  company  were  obliged  to 
procure  the  works  to  be  completed  by  others,  whereby 
they  were  damaged.  But  they  have,  in  fact,  sustained 
no  damage  at  all  by  this.  Sir  F.  Pollock  suggests  that 
the  defence  should  have  been  pleaded ;  but  it  could  not ; 
performance  might  be  pleaded,  or  that  the  obligee  was 
damnified  by  his  own  wrong;  but  this  is  not  a  damni- 
fication by  the  wrong  qf  the  obligee,  but  a  damnification 
not  arising  on  the  contract.  The  ground  of  my  judg- 
ment is  that  the  advance  has  been  made,  not  only  be- 
yond the  27,000^.,  but  beyond  the  36,000/.  How  far 
the  defendant  could  be  made  liable  in  another  form  is 
not  now  in  question. 

Patteson  J.  This  being  an  action  on  a  bond,  the 
question  is,  whether,  on  the  breach  suggested,  any 
damages  are  shewn  to  have  been  sustained  by  the  non- 

(a)  The  learned  Judge  here  referred  to  Brown  v.  Goodman  (note  (b) 
to  Littler  v.  Holland,  3  T.  R.  592.),  as  to  the  effect  of  enlarging  the 
time  by  a  distinct  instrument;  adding,  however,  that  the  present  case 
did  not  raise  that  point. 

performance 
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1837.       performance  of  the  covenant.    Whether  the  alteration 
of  the  time  takes  the  case  out  of  the  condition  of  the 

Warre 

against  bond  is  immaterial;  for  the  plea  denies  only  the  execu- 
tion of  the  bond,  not  the  breach.  It  is  clear,  therefore, 
that  there  has  been  a  breach,  and  that  the  plaintiffs 
must  have  a  verdict :  and  the  question  is  whether  there 
be  any  damage.  It  is  asked,  what  would  be  the  use  of 
the  bond,  if  the  company  were  bound  to  retain  in  hand 
one  fourth  of  the  cost  of  the  work  performed.  The  ob- 
ject was,  that  the  company  might  have  some  one  to 
whom  they  might  resort  in  the  event  of  Streather  failing 
to  perform  the  contract,  and  of  the  works  being  com- 
pleted by  others  at  a  cost  exceeding  the  contract  price. 
That  shews  why  the  penalty  of  the  bond  is  not  larger ; 
it  was  merely  to  cover  such  excess,  which  was  not  likely 
to  amount  to  more  than  5000Z.  The  argument,  there- 
fore, as  to  the  inconsistency  of  the  security  with  the 
alleged  restriction  on  the  company  fails.  Then  let  us  look 
at  the  contract.  Streather  could  call  for  no  money  till  he 
had  performed  one  eighth  of  the  work ;  and,  after  that, 
as  the  work  went  on,  he  could  call  for  three  fourths 
only  of  the  cost  of  the  work  performed.  Any  further 
advances  were,  no  doubt,  as  Sir  Frederick  Pollock  urges, 
made  on  the  contract ;  but  they  were  not  made  under 
the  contract.  Even,  therefore,  if  there  were  no  specific 
agreement,  the  surety  would  not  be  answerable.  His 
liability  is  for  damages  accruing  from  the  breach  of  con- 
tract, not  from  advances  by  the  company.  Still  less 
could  he  be  liable,  if  the  advances  were  made  upon 
a  subsequent  negotiation  between  the  company  and 
Streather,  and  a  fresh  security  given  by  the  latter.  No 
damage,  therefore,  has  been  sustained. 


Williams 


in  the  Seventh  Year  of  WILLIAM  IV.  157 

Williams  J.    The  liability  which  it  was  intended  to  1837. 
impose  upon  the  surety  was  for  the  nonperformance  of 
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the  contract ;  but  the  company  are  not  aggrieved  by  the  against 

Calvert. 

nonperformance  of  the  contract,  since  the  works  have 
been  completed  at  an  expence  less  than  the  sum  which 
they  would  have  had  to  pay  to  Streather.  The  loss 
arises  from  the  contract  in  no  sense  except  that,  if  there 
had  been  no  contract  at  all,  there  would  have  been  no 
advance.  But  the  advance  is  made,  not  under  the  con- 
tract, but  upon  the  security  of  Streather. 

Verdict  to  stand  for  nominal  damages.  - 


Doe  on  the  several  Demises  of  Ann  Leeming  Monday, 
and  Mary  Leeming,  against  Ann  Skirrow. 

ON  the  trial  of  this  ejectment  before  Parke  B.,  at  the  &j  the  husband 
J       t  _  of  A.,  being  in 

Lancashire  Spring  assizes,  1836,  it  appeared  that  possession  of 

lands,  made  a 

the  lessors  of  the  plaintiff  claimed  under  John  Leeming,  conveyance  of 
the  late  husband  of  Ann  Leeming  ;  that  the  defendant  buTitwa^ 6 ' 
was  the  widow  of  John  Skirrow  ;  and  that,  in  1827  (after  bfi^bJtween 
their  marriage),  he,  being  possessed  rof  the  premises  in  JjJJJjjJJ^J^i 
question,  conveyed  them,  by  lease  and  release,  to  John  during  the  joint 

J  J  lives  of  the  pur- 

Leeming  in  fee,  with  covenant  to  levy  a  fine  to  bar  the  chaser  and  s., 
defendant's  dower,  which  fine,  however,  was  not  levied,  of  £P should  not 
The  defendant  executed  the  deed  with  her  husband.  The  puTchater 
She  was,  at  first,  unwilling  to  do  so,  but  consented,  on  cdved^oti^to 
its  being  agreed,  verbally,  by  Leeming,  that  John  Skir-  th^* 
row  should  hold  the  premises  during  the  joint  lives  of  liavi"g  expired. 

r  A.,  the  widow, 

himself  and  Leeming.    Skirrow  and  the  defendant  re-  retained  posses- 
sion. On  eject- 
ment brought  against  her  by  the  purchaser's  representatives, 
Held,  that  she  could  not  set  up  against  them  the  title  of  a  party  to  whom  her  husband, 
before  the  above-mentioned  conveyance,  had  given  a  mortgage  for  1000  years. 

mained 
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niained  in  possession  accordingly,  paying  no  rent,  till 
Leeming's  death,  when  Skirrow  received  notice  to  quit. 
After  the  expiration  of  the  notice,  he  also  died,  leaving 
the  defendant  in  possession.  On  the  trial,  the  defend- 
ant attempted  to  set  up  a  mortgage  of  the  premises  for 
1000  years,  made  by  John  Skirrow,  in  1816,  to  one 
Marshall ;  and  some  evidence  was  given  to  shew  that 
Leeming  was  privy  to  the  mortgage.  For  the  plaintiff 
it  was  urged  that  the  defendant  was  estopped  from 
availing  herself  of  the  mortgage,  as  she  had  come  in 
under  her  husband,  who,  by  his  agreement  with  Leem- 
ing, had  become  Leeming's  tenant  during  their  joint 
lives.  The  learned  Judge  was  of  opinion  that  the  mort- 
gage could  not  be  set  up  by  the  defendant,  who  had 
come  in  under  her  husband's  title,  and  had  no  other: 
and  he  directed  a  verdict  for  the  plaintiff,  giving  leave 
to  move  to  enter  a  nonsuit.  Blackburne,  in  the  follow- 
ing term,  moved  accordingly,  and  cited  Cornish  v. 
Searell  [a).    A  rule  nisi  was  granted. 

Cresswell  now  shewed  cause.  If  Cornish  v.  Searell  (a) 
applied,  it  would  shew  that  John  Skirro^w,  if  alive, 
might  set  up  the  mortgage  against  Leeming's  repre- 
sentatives. But,  if  the  payment  of  the  rent  estops 
the  party  paying,  because  it  is  an  acknowledgment  of 
title,  a  fortiori  will  a  party  be  estopped  who  himself 
gave  the  title  by  conveying  the  property.  In  Cornish 
v.  Searell  (a)  the  defendant  had  signed  an  attornment 
to  the  parties  whose  title  he  afterwards  disputed ;  but, 
finding  that  they  had  no  legal  estate  in  the  premises, 
he  had  refused  to  pay  them  rent ;  and  he  had  never  ob- 
tained possession  under  them.    The  present  case  is 

(a)  8  £.  $  a  471. 

very 
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very  different.  The  defendant  here  cannot  even  allege 
any  title  since  the  conveyance,  except  under  her  hus- 
band; he  then  retained  possession  by  virtue  of  the 
agreement  with  Leeming,  which  possession  she  has 
improperly  continued  after  the  stipulated  time  had  ex- 
pired. She  could  not  have  been  considered  a  disseisor, 
according  to  Doe  dem.  Burr  ell  v.  Perkins  (a). 

Joseph  Addison,  contra.  Skirrow  would  not  have 
been  estopped.  Marshall,  the  mortgagee,  was  the  real 
defendant ;  his  title  was  prior  to  that  of  Leeming,  and 
might  therefore  be  properly  relied  upon  by  Skirrow :  Cor- 
nish v.  Searell  (b).  Skirrow  did  not  come  into  possession 
under  Leeming,  and  would  therefore  have  been  at  liberty 
to  give  evidence  which  shewed  that  the  right  of  pos- 
session was  neither  in  Leeming  nor  in  himself ;  and  this 
is  an  answer  to  the  action,  the  lessor  of  the  plaintiff 
being  bound  to  shew  title  in  herself,  in  order  to  recover. 
It  seems,  by  the  evidence,  that  Leeming  was  aware  of 
the  mortgage.  Supposing  that  Skirrow  himself  would 
have  been  estopped,  the  defendant  is  a  stranger  to  the 
matter  creating  the  estoppel.  It  is  said  that  she  came 
in  under  her  husband ;  but  the  original  possession  was 
derived  from  some  other  party  than  Leeming,  and  there 
was  no  subsequent  interest  which  she  could  acquire 
through  her  husband.  The  execution  of  the  convey- 
ance, which,  it  is  said,  would  have  estopped  the  hus- 
band, could  not  have  such  an  effect  as  to  her,  although 
she  joined  in  it;  nor,  indeed,  is  this  contended  on  the 
other  side.  So,  too,  the  verbal  agreement  could  have  no 
effect  in  estopping  the  defendant.    There  was  nothing, 


1837. 


Doe  dem. 
Leeming 

against 
Skirrow. 


(a)  3M.  #  S.  271. 


{b)  8  B.  §  C.  471. 

therefore, 
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2  8 37.       therefore,  after  Skirrow's  death,  to  prevent  her  from 
relyinp*  on  the  title  of  Marshall*  as  prior  to  that  of 

•  Doe  dem.  J    5  . 

Lkeming      Leeming  under  the  conveyance.    The  authority  of  Doe 

cigcdnst 

Skjrrow.     dem.  Burrell  v.  Perkins  (a)  has  been  doubted. 

Lord  Denman  C.  J.  We  have  acted  upon  it  lately. 
It  is  not  possible  to  say  here  that  the  defendant  was  in, 
after  her  husband's  death,  by  an  interest  which  she  de- 
rived from  any  one.  She  held  only  by  permission  of 
those  who  would  have  been  entitled  to  turn  her  husband 
out.    The  agreement  which  he  had  made  he  was  bound 

by- 

Littledale,  Patteson,  and  Williams  Js.  con- 
curred. 

Rule  discharged  (b). 

(a)  3M.  $  S.  271.  See  note  [i]  to  Clarke  v.  Pywett,  1  Wms.  Saund. 
319  c?.    Also  the  authorities  cited,  2  A.  $  E.  15.  note  (b). 

(b)  See  Doe  dem.  Parker  v.  Gregory,  2  A.  <$;  E.  14. 
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Reynolds  against  Blackburn  and  Others.  Tuesday, 

June  6th. 

^^SSUMPSIT  against  acceptors  of  two  bills  of  ex-  Assumpsit  by 
change  (for  285/.  and  340/.),  drawn  by  Thomas  Tenn-  Acceptor  of  a 
pest,  payable  to  his  order  at  three  months,  and  indorsed  change^Plea 
(after  a  mesne  indorsement  on  each  bill)  to  plaintiff.        that  the  blU\ 

v  1  was  accepted 

Plea:   That  defendants,  on  the  several  days  &c,  ac-  for  accom- 
modation of  the 

cepted  the  said  bills  respectively  for  the  accommodation  drawer;  that 

.  .  after  the  bills 

of  T.  T.,  the  drawer,  and  without  receiving  any  value  or  were  due  the 
consideration  for  the  said  acceptances  or  either  of  them,  piai^ffYnd 
of  which  "the  plaintiff  had  notice  :  And  that,  after  the  said  cepted  from 
bills  were  so  indorsed  to  the  plaintiff!  and  after  the  same  h*m>  °,ther  blllil 

1  of  exchange,  or 

had  respectively  become  due  and  payable,  and  before  the  larger  amount, 

1  J  ...  .  and  plaintiff 

commencement  of  this  suit,  viz.  on  &c,  the  said  T.  T.9  agreed,  in  con- 

•  v         i        i       i  •    'm     i  siderationthere- 

the  said  drawer,  gave  and  delivered  to  the  plaintiff,  who  of,  to  give  the 

,  i   p  ,  .it  ,       ,  p  drawer  time  as 

then  accepted  irom  the  said  drawer,  other  bills  or  ex-  to  the  bills  now 

change  for  divers  large  sums,  in  the  whole  exceeding  the  thre^montht^ 

amount  of  the  sums  specified  in  the  said  bills  in  the  JndItu.ntl1  de~ 
1  fault  m  pay- 

declaration  mentioned,  viz.  sums  amounting  to  700/.,  ment<>fthe 

°  new  bills ;  that 

and  payable  on  certain  days  then  to  come;  and  it  was  the  new  bills 

were  given  and 

on  that  occasion  agreed,  by  and  between  the  said  drawer  received  in  pay- 
and  the  plaintiff,  that  the  plaintiff  in  consideration  bills  now  ds- 
of  the  premises,  should  forbear  to  sue  him,  the  said  anTthaTthe 
drawer,  upon  the  said  bills  in  the  declaration  mentioned,  Unifn™vn\<TaS 
or  either  of  them,  for  a  long  time,  viz.  three  months,  and  defendant. 

'  °        '  '  '  Replication,  de 

until  default  should  be  made  in  the  payment  of  the  said  injuria-  De*- 

1    ^  murrer,  on  the 

bills  so  delivered  by  the  said  T.  T.,  the  said  drawer,  ground  that  the 

replication 
attempted  to 
put  in  issue  more  than  one  matter  of  defence. 
Held,  that  the  defendant  having,  upon  his  own  shewing,  set  up  the  two  matters  of  de- 
fence in  his  plea,  could  not  take  this  objection. 

Held  also,  by  VaUeson  J.,  that  the  replication  of  de  injuria  here  was  not  bad  as  pleaded 
to  a  plea  partly  in  denial,  for  that  the  plea  contained  no  denial. 

Vol.  Vll.  M  to 
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1837.      to  the  plaintiff  in  payment  of  the  said  bills  in  the 
declaration  mentioned  :  And  the  defendants  further  say 

Reynolds 

against  that  the  said  bills  were  so  delivered  and  accepted  in 
Blackburn.  1  .       .  , 

payment  ot  the  said  bills  in  the  said  declaration  men- 
tioned: and  the  said  agreement  was  so  made  by  and 
between  the  plaintiff  and  the  said  T.  T.,  as  aforesaid, 
without  the  knowledge,  privity,  or  consent  of  the  de- 
fendants, or  any  of  them.  Verification. 

Replication,  that  defendants  of  their  own  wrong,  and 
without  the  cause  by  them  in  the  said  plea  mentioned, 
did  not  perform  the  said  promises  in  the  declaration 
mentioned,  in  manner  and  form,  &c.  Conclusion  to  the 
country. 

Demurrer,  assigning  for  causes,  that  the  replication 
is  double,  and  that  it  puts  too  many  facts  in  issue ;  that 
it  does  not  sufficiently  confess  and  avoid  &c. ;  that  it 
does  not  distinctly  and  formally  traverse  &c ;  and  that 
de  injuria  is  not  the  proper  form  of  a  replication  to  a 
plea  in  an  action  of  assumpsit.    Joinder  in  demurrer. 

Joseph  Addison  for  the  defendants.  It  cannot  be  con- 
tended, after  some  late  decisions  (a),  that  de  injuria  is 
generally  an  improper  replication  in  assumpsit:  that 
ground  of  demurrer  is  therefore  abandoned.  But,  al- 
though the  replication  de  injuria  is  proper  where  the 
plea  consists  wholly  of  matter  of  excuse,  it  is  otherwise 
where  the  effect  of  the  plea  is  not  strictly  excuse,  or 
where  it  partly  excuses  and  partly  denies ;  Crisp  v. 
Griffiths  (b),  Whittaker  v.  Mason  (c).  Here,  the  plea  is 
not  wholly  in  excuse.  And,  further,  the  plea  sets  up 
two  defences,  and  the  replication  professes  to  answer 

(«)  Isaac  x.  Farrar,  1  Mee.  $  W.  65.    S.  C.  Tyr.  <$•  Gr.  281.  Grif- 
fin v.  Yates,  2  New  Ca.  579.    See  Watson  v.  Wilks,  5  A.  £  E.  237. 
(b)  2  Cro.  M.  $  R.  159.    S.  C-  5  Tyr.  619.      (c)  2  New  Ca.  359. 

both. 
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both.    The  plea  alleges,  first,  that,  after  the  bills  were  1837. 
due,  the  drawer  gave  the  plaintiff,  and  the  plaintiff 

•  Reynolds 

accepted  from  him,  bills  in  payment  of  those  now  in  against 

i     ii        t  •  i  mi    i  Blackburn 

question,  and  allowed  him  time,  as  to  those,  till  the 

new  bills  should  be  due  and  default  made  in  paying 

them ;  and,  secondly,  that  the  latter  bills  were  delivered 

and  accepted  in  payment  of  those  declared  upon.  The 

plea,  therefore,  contains  more  than  one  defence;  the 

plaintiff  does  not  demur  for  duplicity,  but  attempts,  by 

the  replication  de  injuria,  to  put  the  several  matters  in 

issue.    [Patteson  J.  You  attempt  to  set  up  a  plea  which 

you  allege  to  be  bad,  because,  as  you  contend,  the 

plaintiff  has  made  a  bad  replication.    If  your  plea  is 

double,  and  there  is  a  general  replication,  you  cannot 

take  advantage  of  the  fault  of  your  plea  to  make  the 

replication  bad  (a).] 

Stephen  Serjt.,  contra,  was  not  heard. 

Lord  Denman  C.  J.    There  is  nothing  in  the  point* 
The  replication  is  at  least  as  good  as  the  plea. 

Littledale  J.  concurred. 

Patteson  J.  The  plea  here  is  not  partly  in  denial ; 
it  does  not  deny  the  matter  of  the  declaration  in  any 
way. 

Williams  J.  concurred. 

Judgment  for  the  plaintiff  (£)• 

(o)  Compare  19  Vin.  Abr.  38.  Replication  and  Rejoinder,  (H),  pi.  1. 
in  marg.,  and  pi.  3.  Bolton  v.  Cannon,  1  Ventr.  271.  Judgment  in 
Chitty  v.  Bendy,  3  A.  $  E.  323.    Stephen  on  Pleading,  306.  (4th  ed.). 

(/>)  See  Solly  v.  Neish,  2  Cro.  M.  #  R.  355.    S.  C.  5  Tyr.  625. 
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Tuesdav>  Mitchell  against  Townley. 

June  6th.  ° 

To  a  declar-       a  SSUMPSIT.  The  declaration  stated  that,  whereas, 

ation  on  in-  _t\. 

debitatus  as-  on  &c,  defendant  was  indebted  to  plaintiff  in  50/. 

sumpsit  for 

four  causes  of    for  goods  sold  and  delivered ;  in  50/.  for  work  done ; 

action,  with  one  .  . 

promise  and  m  50/.  lor  money  had  and  received ;  and  in  50/.  on  an 

a^kaded^"  account  stated ;  and,  in  consideration  &c.,  promised  to 

ce/o/the  saM"  Va7 tne  sa^  several  sums  of  money,  yet  he  had  not  paid 

several  sums,"  tne  sajj  severaj  sums  0r  any  &c.    Damages  100/. 

payment  and  -  ° 

acceptance  in        Second  plea.    As  to  2/.  105.,  parcel  of  the  said 

satisfaction  of 

all  the  damages  several  suras  of  money  in  the  said  declaration  men- 

by  reason  of 

non-perform-    tioned,  actionem  non,  because,  before  the  commence- 

ance  of  the  said  _  .  _         i  p     i  •  i    i  •    •  m  v»  i  i 

promises  as  to  nient  &c,  to  wit  on  &c,  defendant  paid  plamtiii  21.  10s., 
th6Held,  good,  m  m^  satisfaction  and  discharge  of  all  the  damages  by 
on  special  de-    plaintiff  sustained  by  reason  of  the  non-performance  of 

murrer,  though  1  J  r 

the  plea  did  not  the  said  promises  as  to  the  sum  of  2/.  10s.,  parcel  &c, 

state  to  which 

cause  of  action  and  that  plaintiff  then  accepted  and  received  the  said 

the  payment 

applied.  sum  of  2/.  105.  in  full  satisfaction  and  discharge  of  such 

damages.  Verification. 

Demurrrer,  assigning  for  causes,  that  it  does  not  suf- 
ficiently appear  in  respect  of  what  counts  or  parts  of 
the  declaration  the  plea  is  pleaded,  or  whether  the  sum 
of  money  was  paid  in  satisfaction  of  certain  portions  of 
all  the  several  causes  of  action,  or  of  some  only  ;  or,  if 
of  some,  of  what  portions;  or  how,  or  for  what  purpose, 
the  same  was  paid:  and  that  the  plea  does  not  suf- 
ficiently shew  when  the  money  was  paid,  or  whether  it 
was  not  paid  before  any  of  the  promises  were  broken, 
or  even  made ;  and,  also,  that  it  is  pleaded  in  respect  of 

the 
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the  damages  only,  and  not  in  bar  of  any  part  of  the  1837. 
action,  ~ 

Mitchell 

Joseph  Addison  for  the  plaintiff.    This  demurrer  was  against 

Town  let. 

framed  upon  the  authority  of  Mee  v.  Tomlinson\a). 
The  correctness  of  the  decision  there  given  on  this 
point  is,  however,  said  to  have  been  questioned  by  Pat- 
tesonJ.;  Marshall  v.  Whiteside  (b).  [Patieson  J.  I  was 
dissatisfied  with  the  decision  :  and  I  still  think  it  wrong.] 
The  statements  of  the  several  causes  of  action  in  this 
declaration  are  as  separate  counts,  so  far  as  regards 
pleading ;  Jourdain  v.  Johnson  (c).  In  Swinburne  v. 
Ogle  (d)  infancy  was  pleaded  to  two  counts  for  goods 
sold  and  delivered,  one  being  on  the  quantum  valebant, 
the  other  on  the  indebitatus  assumpsit.  The  plaintiff 
replied,  that  part  of  the  goods  sold  were  for  the  fitting 
and  necessary  apparel  of  defendant;  and  the  residue, 
food  necessary  and  fitting  for  his  sustenance.  On  de- 
murrer, the  replication  was  held  bad  for  not  distinguish- 
ing to  which  promises  the  several  allegations  applied. 
The  same  principle  was  established,  as  to  a  tender,  in 
two  cases  cited  in  the  report  of  Swinburne  v.  Ogle(d), 
namely,  Thwaite  v.  Spencer  (e)  and  Hirst  v.  White  (g). 
In  Kighly  v.  Bulkly  (h),  to  a  declaration  in  debt,  by  as- 
signee of  a  reversion  against  an  assignee  of  a  term,  for 
80Z.  rent  in  arrear,  defendant  pleaded,  as  to  20/.,  nil  debet, 
and,  as  to  the  rest,  that  he  had  assigned  his  term :  and 
the  plea  was  held  bad  on  demurrer,  for  not  specifying 
the  year  or  half  year  for  which  the  201.  was  due.    If  the 

(a)  4  A.  #  E.  262. 

(b)  1  M.  §•  W.  191.     S.  C.  Tyrwh.  %  Gr.  491. 

(c)  2  C.  M.  §  R.  564.  S.  C.  5  Tyrwh.  524. 

I  Ltitw.  239.  (e)  1  Ltdiv.  241. 

(g)  I  Luhv.  242.  (/<)  1  Sid.  338. 


M  3  money 
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1837.      money  be  paid  without  express  appropriation,  the  plain- 
tiff  cannot  know  to  which  claim  it  is  to  be  applied; 

Mitchell 

against      and  he  cannot  reply,  or  prepare  his  proof.    [Patteson  J. 

Tc-WKLEY. 

If  the  debtor  has  not  made  the  appropriation,  the 
creditor  may.]  Also,  the  plea  is  ill  for  not  shewing 
whether  the  payment  was  before  or  after  the  promise. 

Humfrey  contra.  As  to  the  last  point,  the  payment 
must  be  referred  to  the  promise  which  the  plea  admits  ; 
as  to  the  other  point,  Mee  v.  Tomlinson  (a)  is  no  longer 
considered  law.    (He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  The  plaintiff  had  better 
amend :  and  he  may  do  so  without  paying  costs  ;  since, 
although  Mee  v.  Tomlinson  («)  is  clearly  a  wrong  de- 
cision, it  has  not  yet  been  over-ruled  in  this  Court, 
where  it  was  pronounced. 

Littledale,  Patteson,  and  Williams  Js.  con- 
curred. 

Leave  to  amend,  without  costs  (b). 


(a)  4  A.  $  &  262. 


(b)  See  Noel  v.  Davis,  AM.  %  W.  136, 
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Elizabeth  Smith  against  Egginton,  Esquire,  j^f^ 

TRESPASS  for  assaulting  plaintiff,  and  falsely  im-  Stat,  iic.4. 
&  1  W.  4. 

prisoning  and  detaining  her,  &c.  c.  36.  s.  15. 

Pleas,  1.  Not  guilty.  2.  As  to  assaulting,  imprison-  that,  if  Tde- 65 
ing,  and  detaining,  for  the  period  in  this  plea  men-  chancery"  in 
tioned,  part  of  the  term  in  the  declaration  mentioned,  actual  custody 

'  s  7  under  process  of 

that,  before  the  time  when  &c,  to  wit  13th  December  contempt  for  not 

appearing  or  not 

5  W.  4.,  there  issued  out  of  the  Court  of  our  Lord  the  answering,  shall 

not  be  sooner 

now  King,  of  his  Chancery,  &c,  a  certain  writ  of  our  brought  to  the 
said  Lord  the  King  of  attachment,  directed  to  the  sheriff  to  answer  his 
of  the  town  and  county  of  the  town  of  Kingston-upon-  pi^Sf  in*  6 
Hull,  commanding  the  sheriff  to  attach  the  plaintiff,  and  ^SS^  bl^* 
one  Joseph  Dudding,  so  as  to  have  them  before  our  said  "^e^haii 
Lord  the  King  in  his  said  Court  of  Chancery,  on  the  brinS the  de* 

fendant  to  the 

8th  of  Ja?iuary  then  next,  wheresoever  the  said  Court  bar  &c,  in 
&c,  to  answer  to  our  said  Lord  the  King,  as  well  touch-  fronfhis^being 
ing  a  contempt  which  the  plaintiff  and  J.  Z).,  as  it  was  tody*or  de-CUS* 
alleged,  had  committed  against  our  said  Lord  the  King,  p^g0.^ \ 
as  also  such  other  matters  as  should  be  then  and  there  5?  lasl of  s,uch 

thirty  days  be 

laid  to  their  charge,  and  further  to  perform  and  abide  outofterm, 

°  1  then  in  the  first 

four  days  of 

the  ensuing  term  ;  otherwise  the  sheriff,  &c,  shall  discharge  defendant  out  of  custody. 

In  trespass  for  false  imprisonment,  defendant,  a  sheriff,  justified  under  a  writ  in  Chan- 
cery, by  which  he  as  sheriff  was  commanded  to  attach  plaintiff  to  answer  "  as  well  touch- 
ing a  contempt"  (not  stating  in  what),  as  such  other  matters  as  &c.  Replication,  that 
the  writ  was  for  a  contempt  in  not  answering;  that  plaintiff  was  in  actual  custody  of  de- 
fendant for  thirty  days  under  the  writ,  and  was  not  brought  to  the  bar  of  the  Court  in  that 
time,  nor  was  her  contempt  cleared,  the  last  of  the  thirty  days  being  in  term ;  and  that 
the  plaintiff' in  Chancery  did  not  bring  plaintiff  to  the  bar  in  the  thirty  days,  though  the 
contempt  was  not  sooner  cleared ;  and  that  it  thereupon  became  defendant's  duty,  and  he 
was  requested,  to  discharge  plaintiff,  but  refused. 

On  demurrer,  Held  (assuming  the-  defendant  to  have  been  bound  to  discharge  the 
plaintiff'  without  any  order  of  Court)  :  1.  That  the  action  should  have  been  in  case. 
%  That,  even  if  the  defendant  had  been  a  trespasser,  he  was  not  a  trespasser  ab  initio, 
and  the  replication  should  have  new  assigned. 

Semble,  that  no  action  lay,  for  want  of  notice  to  the  defendant  of  the  facts  bringing  the 
case  within  the  rule. 

M  4  &c« 
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1837.      &c.    The  plea  then  alleged  delivery  of  the  writ,  to  wit 

'  on  18th  December  1834,  to  the  defendant,  who  was 

Smith 

against  then,  and  until  and  at  and  after  the  return  of  the  writ, 
and  until  and  at  and  after  the  time  of  the  discharge 
hereinafter  mentioned,  sheriff  of  the  said  town  &c,  to 
be  executed,  &c. ;  that  defendant,  by  virtue  of  the  writ, 
to  wit  on  18th  December  1834,  within  his  bailiwick, 
took  and  arrested  the  plaintiff,  and  carried  and  con- 
veyed her  to  the  gaol  of  the  town  &c.  of  K.  upon  II., 
the  same  being  the  gaol  of  the  defendant  as  such  sheriff, 
and  the  fit  and  proper  place  of  confinement  for  her 
whilst  in  the  custody  of  the  defendant,  &c. ;  that  the 
defendant,  not  having  received  any  writ  of  habeas  cor- 
pus, or  other  writ,  order,  or  direction,  to  bring  the 
plaintiff  from  the  said  prison  to  the  bar  of,  or  into,  the 
High  Court  of  Chancery,  and  not  having  received  any 
order  or  direction  from  the  said  Court,  or  other  compe- 
tent authority,  to  discharge  the  plaintiff,  until  the  receipt 
of  the  order  hereinafter  mentioned,  kept  and  detained 
her,  &c,  from  the  time  of  his  so  carrying  and  conveying 
her  to  prison,  until  30th  March  1835,  when  a  certain 
order  (made  30th  March  5  W.  4.,  by  Sir  Launcelot  Shad- 
well,  Knight,  then  being  Vice- Chancellor,  &c.,  in  a 
cause  then  depending  in  the  said  Court  of  Chancery, 
wherein  Richard  Dudding  and  John  Dudding  were  plain- 
tiffs, and  the  said  Elizabeth,  plaintiff  in  this  suit,  and 
others,  were  defendants,  being  the  cause  or  suit  in 
which  the  writ  of  attachment  was  issued),  whereby  it  was 
ordered  that  the  plaintiff  in  this  suit  should  be  discharged 
out  of  the  custody  of  the  defendant  in  this  suit  as  to  the 
contempt  for  which  the  said  writ  of  attachment  was 
issued,  was  duly  shewn  and  presented  to  him,  the  de- 
fendant in  this  suit ;  and  thereupon  the  defendant  forth- 
with 


Egginton. 
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with  released  and  discharged  the  plaintiff  &c.  Averment,  1837. 
that  the  said  arrest  and  imprisonment,  and  keeping  of  ~  ' 
the  plaintiff  in  this  suit,  and  detaining  her  in  prison  for  jtgaimt 
the  said  space  of  time  in  this  plea  mentioned,  were,  and 
each  of  them  was,  lawful  for  the  cause  aforesaid,  and  were 
and  are  the  same  supposed  trespasses,  &c. 

Replication.  That  true  it  is  &c.  (admitting  the  issuing 
of  the  writ,  arrest,  and  carrying  to  gaol,  as  in  the  plea). 
Nevertheless,  the  plaintiff  saith  that  the  said  writ  issued 
against  the  plaintiff  for  a  contempt  (a)  in  not  answering 
a  certain  bill  before  then  filed  in  the  said  High  Court 
of  Chancery  against  the  plaintiff  (and  others)  at  the  suit 
of  the  said  Richard  Dudding  and  John  Dudding  in  the 
said  plea  mentioned ;  and  that  the  plaintiff,  being  under 
such  process  of  contempt  for  not  answering,  was  in  actual 
custody  of  the  defendant  in  the  said  gaol  for  the  space 
of  thirty  days  under  the  said  writ,  to  wit  from  the  said 
18th  December  1834  until  and  upon   17th  January 

(a)  Stat.  11  G.  4.  &  1  W.  4.  c.  36.  s.  15.  enacts,  «  That  the  rules  and 
regulations  hereinafter  provided  and  contained  shall  be  adopted  by  the 
High  Court  of  Chancery,  and  shall  from  henceforth  become  orders  and 
rules  of  the  said  Court  of  Chancery,  and  be  observed  and  enforced  in  and 
by  the  said  Court." 

The  section  then  sets  forth  twenty  rules.    The  fifth  is  as  follows. 

"  That  if  the  defendant,  under  process  of  contempt  for  not  appearing 
or  not  answering,  be  in  actual  custody,  and  shall  not  have  been  sooner 
brought  to  the  bar  of  the  Court  under  process  to  answer  his  contempt, 
the  plaintiff,  if  the  contempt  be  not  sooner  cleared,  shall  bring  the  de- 
fendant by  an  habeas  corpus  to  the  bar  of  the  Court  within  thirty  days 
from  the  time  of  his  being  actually  in  custody,  or  detained  (being  already 
in  custody)  upon  process  of  contempt,  and  If  the  last  day  of  such  thirty 
days  shall  happen  out  of  term,  then  within  the  four  first  days  of  the  en- 
suing term;"  "and  in  case  any  such  defendant  shall  not  be  brought  to 
the  bar  of  the  Court  within  the  respective  times  aforesaid,  the  sheriff^ 
gaoler  or  keeper,"  &c,  "  in  whose  custody  he  shall  be,  shall  thereupon 
discharge  him  out  of  custody  without  payment  by  him  of  the  costs  of 
contempt,  which  shall  be  payable  by  the  party  on  whose  behalf  the  process 
issued." 

1835; 
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1837.  1835;  and  the  plaintiff  was  not,  during  all  that  time, 
~  brought  to  the  bar  of  the  said  High  Court  of  Chancery 

against       under  process  to  answer  her  contempt,  nor  was  her  con- 

Egginton.  "  .  .. 

tempt,  during  or  at  the  expiration  or  that  time,  or  at 
any  other  time,  cleared :  that  the  last  of  the  said  thirty 
days  during  which  the  plaintiff  was  in  actual  custody 
under  the  said  process  of  contempt  as  aforesaid,  to  wit 
the  said  17th  January  1835,  happened  in  term,  to  wit 
in  Hilary  term  in  the  year  last  aforesaid  ;  and  that  the 
said  J.  Z).  and  R.  Z).,  the  plaintiffs  in  the  said  suit,  did 
not,  nor  did  either  of  them,  nor  did  any  other  person 
(although  the  contempt  of  the  plaintiff  was  not  sooner 
cleared),  bring  the  plaintiff  by  an  habeas  corpus  to  the 
bar  of  the  said  Court  of  Chancery  within  thirty  &c, 
but  wholly  omitted  and  neglected  so  to  do ;  by  reason 
whereof  it  became,  and  then  was,  the  duty  of  the  de- 
fendant, so  being  sheriff,  and  having  the  plaintiff  in  his 
custody  as  aforesaid,  to  have  thereupon  discharged  the 
plaintiff  out  of  custody  under  the  said  process  of  con- 
tempt ;  and,  although  plaintiff  afterwards,  and  after  the 
expiration  of  the  said  thirty  days,  to  wit  on  18th  January 
1835,  and  often  afterwards,  requested  defendant  to  dis- 
charge her  &c,  yet  defendant,  not  regarding  the  statute 
in  such  case  &c,  did  not  nor  would,  at  the  expiration 
of  the  said  thirty  days,  and  when  he  was  requested  as 
aforesaid,  discharge  plaintiff  out  of  his  custody  under 
the  said  process  of  contempt,  but  wholly  refused  &c, 
and,  on  the  contrary  thereof,  wrongfully  and  against  the 
will  of  the  plaintiff,  and  contrary  to  the  form  of  the 
statute  in  such  case  &c,  imprisoned  &c,  and  detained 
&c,  in  manner  and  form  as  in  the  declaration  &c. 

Demurrer,  assigning  for  causes,  that  the  replication 
does  not  shew  any  order  made  by  competent  authority 

for 
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for  plaintiff's  discharge  in  the  interval  between  the  arrest  1837. 
and  the  discharge  under  the  order  mentioned  in  the  plea,  smith 

but  assumes  that  defendant  was  bound  to  discharge  the  against 

Egginton. 

plaintiff  ex  officio;  and  also  that  plaintiff  has  not  tra- 
versed or  denied  any  of  the  matters  in  the  plea,  which 
form  a  complete  justification  of  the  imprisonment  and 
detention,  &c. ;  and  that  the  replication  is  pleaded,  npt 
by  way  of  new  assignment,  but  in  bar.  Joinder. 

i2.  V.  Bichards  for  the  defendant.  The  plaintiff  relies 
upon  stat.  11  G.  4.  and  1  W.  4<.  c.  36.  s.  15.  rule  5.  But, 
first,  the  sheriff  was  not  bound  to  act  of  himself  in  dis- 
charging the  plaintiff.    The  record  simply  shews  the 
fact  that  thirty  days  expired  without  the  plaintiff  hav- 
ing been  brought  up.    The  rule,  indeed,  says  that  the 
sheriff  "  shall  thereupon  discharge  him  out  of  custody." 
But  this  means  that  a  party  entitled  to  be  discharged 
shall  have  the  right  to  apply  to  the  Court,  who  shall 
then  make  the  proper  order;  as,  at  law,  where  a  prisoner 
on  mesne  process  is  discharged  for  want  of  a  declaration. 
The  liability,  if  any,  rests  upon  the  party  at  whose  in- 
stance the  attachment  issues,  as  in  the  case  of  a  plaintiff 
not  discharging  defendant  from  a  ca.  sa.  on  tender  of  pay- 
ment ;  Croze?"  v.  Pilling  (a).    Secondly,  the  plea  should 
have  alleged  notice  to  the  sheriff'  of  the  nature  of  the 
contempt,  and  of  the  facts  entitling  the  party  to  her  dis- 
charge.   The  sheriff  has  no  means  of  knowledge  beyond 
the  writ ;  and  the  writ  shews  merely  the  fact  of  the  pro- 
cess being  for  some  sort  of  contempt.    If,  without  such 
notice,  the  sheriff  is  liable  to  an  action,  he  might  be 
held  so  under  any  circumstances  entitling  the  defendant 

(a)  4  13.  £  C.  26. 

to 
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1837. 

Smith 
against 
.Egginton. 


to  be  discharged,  as,  for  instance,  an  arrangement  be- 
tween the  parties  not  known  to  the  sheriff.  Thirdly, 
supposing  the  sheriff  liable  under  the  circumstances, 
the  action  should  be  in  case,  not  trespass.  The 
rule  requires  the  sheriff  to  discharge  the  prisoner  :  the 
complaint  therefore  is  of  a  non-feasance.  The  record 
shews  that  the  commencement  of  the  imprisonment  was 
lawful.  At  all  events,  till  the  process  is  set  aside,  the 
sheriff  can  be  charged  with  neglect  only.  An  act  of 
omission  cannot  make  a  party  a  trespasser  ab  initio ; 
Six  Carpenters'  Case  {a).  Indeed,  on  the  authority  of 
that  case,  it  may  be  questioned  whether  the  defend- 
ant, here,  could  be  a  trespasser  ab  initio  by  any  act  ; 
for  he  acted,  not  strictly  under  general  licence  given 
by  law,  but  under  the  express  order  of  the  Court  of 
Chancery.  If  the  sheriff  do  not,  under  stat.  23  II.  6. 
c.  10.  s.  1.  (5).,  let  a  prisoner  on  mesne  process  out  of 
custody  upon  reasonable  sureties  being  offered,  the 
remedy  is  case,  not  trespass ;  there  the  words  are, 
that  the  sheriff  "  shall  let  out  of  prison,"  which  re- 
semble those  of  the  rule  now  under  discussion.  So, 
under  stat.  8  Ann  c.  14.  s*  1.,  if  the  sheriff  take  goods 
in  execution  without  paying  the  year's  rent  to  the  land- 
lord, though  the  words  are  that  "  no  goods,"  &c, 
<£  shall  be  liable  to  be  taken  by  virtue  of  any  execution," 
the  remedy  is  in  case.  So,  if  a  prisoner  be  not  dis- 
charged on  a  ca.  sa.  upon  paying  the  debt,  the  action  is 
in  case  ;  Crozer  v.  Pilling  (b).  [Lord  Denman  C.  J. 
That  was  not  against  the  sheriff,  but  the  suitor,  who 
was,  I  think,  hardly  used.]  The  sheriff  is,  at  any  rate, 
not  less  protected  than  the  party.    The  language  of  the 


(a)  8  Rep.  146  a. 


(6)  4  B.  %  C.  26. 
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Court  in  Gates  v.  Bayley  (a)  shews  that  trespass  is  not 
the  proper  remedy  here.  Winterbourne  v.  Morgan  (b) 
is  distinguishable :  there  the  defendants  had  entered 
under  a  warrant  of  distress,  and  remained  an  unreason- 
able time,  and  it  was  held  that  they  were  liable  in 
trespass  :  but  there  was  an  actual  misfeasance,  by  acts 
done  on  the  premises,  during  the  time  when  the  con- 
tinuance had  become  unlawful.  But,  even  if  the  de- 
fendant could  be  treated  as  a  trespasser  ab  initio,  the 
replication  should  be  in  the  nature  of  a  new  assignment, 
which  here  it  is  not. 

Hurls  tone,  contra.  The  replication  brings  the  case 
within  the  language  of  the  fifth  rule,  which  expressly 
lays  upon  the  sheriff  the  duty  of  discharging  the  pri- 
soner under  circumstances  like  those  stated.  The  repli- 
cation alleges  a  request  to  discharge,  and  refusal.  That 
is  a  misfeasance  ;  and  therefore  the  confinement  from 
thenceforward  is  a  substantive  trespass.  The  fifth  rule 
mentions  no  order  of  Court,  though,  where  an  order 
is  necessary,  it  is  expressly  required,  as  in  sect.  13,  and 
rules  2,  7,  13,  15,  16,  17,  18,  &c.  The  intention 
of  the  act  was  to  relieve  from  imprisonment.  A  party 
was  not  in  the  custody  of  the  Court  till  he  was  within 
the  walls  of  the  Fleet  prison.  The  object  is,  therefore, 
to  bring  the  prisoner  within  the  Fleets  and  then  the 
Court  applies  the  relief  according  to  the  machinery  of 
the  act.  This  particularly  appears  by  comparing  rules  5 
and  13.  If  the  prisoner  is  not  brought  to  the  bar  of 
the  Court  to  answer  his  contempt  in  due  time,  by 

(a)  2  Wils.  313. 

(b)  11  East,  395.  See  Lord  JEllenborough's  remarks  at  pp.  400,  401, 
403. 

rule 
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1837.  rule  5  the  sheriff  is  to  discharge  him  without  payment 
~  of  costs,  which  are  to  be  paid  by  the  party  on  whose 

against       behalf  the  process  issued.    But,  by  rule  13,  after  the 

Egginton.  .  . 

defendant  is  in  contempt  for  not  answering,  an  answer 
may  be  put  in  for  him,  and  then  the  Court  adjudges 
upon  the  costs  at  the  time  of  ordering  the  discharge. 
It  is  reasonable  that  the  defendant,  having  put  the  op- 
posite party  to  this  expense,  should  make  the  application. 
As  it  may  not  be  in  the  power  of  a  prisoner,  from  po- 
verty or  other  circumstances,  to  bring  himself  into  the 
situation  in  which  the  Court  acts,  the  5th  rule  requires 
that  he  be  brought  up,  which  will  place  him  in  such  a 
situation,  or  else  that,  after  a  certain  time,  he  be  dis- 
charged without  payment  of  costs.  The  object  of  the  act 
is  defeated,  if  it  be  held  that  the  prisoner  must,  in  that 
case,  take  the  step  in  order  to  be  relieved.    In  a  case  in 
the  Vice- Chancellor's  Court,  on  the  first  day  of  this  term, 
In  re  Dunn,  a  prisoner  was  brought  up  to  be  transferred 
to  the  Fleet ;  but  his  Honor  said  that  he  was  entitled  to 
be  discharged,  the  time  having  expired ;  and,  on  counsel 
requesting  an  order  for  that  purpose,  the  Vice-Chan- 
cellor said  that  an  order  was  unnecessary  ;  and  that  the 
sheriff,  if  he  detained  the  prisoner,  would  be  liable  to  an 
action.    An  illegal  detention  subjects  the  wrongdoer  to 
an  action  as  much  as  an  illegal  arrest ;  2  Inst.  53.  As 
to  the  want  of  notice,  the  sheriff  is  bound  to  take  notice 
of  the  nature  of  the  proceedings ;  besides,  it  appears 
from  the  replication  that  the  case  falls  within  the  rule. 
{Littledale  J.  But  not  that  the  sheriff  had  notice  of  the 
facts  bringing  it  within  the  rule.]    If  a  new  assignment 
be  requisite,  this  replication  is,  in  fact,  in  the  nature  of 
a  new  assignment,  for  it  alleges  an  abuse.    There  could 
not  be  a  formal  new  assignment,  because  the  plea  covers 

the 
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the  whole  time ;  and  there  is  no  distinct  act  which  could 
be  new  assigned.  The  authorities  on  this  point  are 
collected  in  note  (6)  to  Greene  v.  Jones  (a).  [Lord  Den- 
man  C.  J.  mentioned  Salmon  v.  Percivall  (6).]  There 
the  defendant,  to  a  declaration  for  false  imprisonment' 
pleaded  that  he  was  serjeant  of  the  mace  in  London,  and 
arrested  the  plaintiff,  under  the  custom  of  London,  till  he 
should  find  bail ;  and  the  plaintiff  replied  that  he  ten- 
dered sufficient  bail,  but  that  the  defendant,  notwith- 
standing this,  detained  him ;  and  it  was  held,  on  motion 
in  arrest  of  judgment,  that,  even  if  the  defendant  could 
have  accepted  bail,  his  refusal  "  doth  not  make  the 
arrest  and  imprisonment  tortious,  to  have  trespass; 
but  he  might  upon  the  matter  have  had  an  action  upon 
the  case  for  detaining  him  in  prison  after  bail  tendered." 
But  that  was  a  mere  breach  of  duty  ;  the  process  was 
still  in  force ;  here  it  is  as  if  it  had  never  issued.  [Pat- 
teson  J.  I  do  not  see  any  difference  between  the  two 
cases  in  that  respect.] 

It.  V.  Richards,  in  reply.  The  words  of  the  rule 
cannot  be  taken  strictly,  but  must  have  an  equitable 
construction.  The  sheriff,  on  a  strict  construction, 
would  be  bound  to  discharge  a  party,  under  the  circum- 
stances mentioned  in  the  rule,  though  there  were  other 
detainers  against  him.  The  replication  is  said  to  be  in 
the  nature  of  a  new  assignment :  but  it  proposes  to 
avoid  the  whole  plea.  As  to  the  form  of  action,  Salmon 
v.  Percivall  (b)  has  not  been  distinguished.  The  points 
arising  here  upon  the  pleadings  could  not  come  before 
the  Vice- Chancellor  in  In  re  Dunn  (c). 

(a)  1  Wms.  Saund.  299  a.        (b)  Cro.  Car.  196.       (c)  Ante,  p.  174. 
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1837.  Lord  Denman  C.  J.     It  appears  to  me  that  this 

action  cannot  be  maintained.    If  it  lay  at  all,  it  should 

Smith 

against  have  been  brought  in  case ;  Salmon  v.  Percivall  (a)  is  in 
point.  Wherever  the  law  consigns  a  party  to  the  cus- 
tody of  another,  that  person  is  entitled  to  have  full  notice 
that  the  custody  is  at  an  end.  No  such  notice  appears 
here,  but  only  a  request  to  discharge,  which  might,  for 
aught  the  defendant  knew,  be  premature. 

*  » 

Littledale  J.  The  replication  is  improper.  It 
does  not  limit  the  complaint  to  the  detainer  after  the  ex- 
piration of  the  proper  time :  it  ought  to  be  a  new  as- 
signment. The  general  rule  is  in  the  Six  Carpenters* 
Case(b).  Where  there  is  an  authority  given  by  law 
for  doing  an  act,  there  an  abuse  may  turn  the  act  into  a 
trespass  ab  initio.  But  that  rule  does  not  apply  here. 
The  rule  is  said  to  rest  upon  this  ;  —  that  the  subse- 
quent illegality  shews  the  party  to  have  contemplated 
an  illegality  all  along,  so  that  the  whole  becomes  a 
trespass.  But  here  the  sheriff  could  not,  from  the  first, 
have  had  in  view  the  detention  of  the  plaintiff  after  the 
time  should  have  expired.  The  action  therefore  being 
founded  on  the  original  detention,  should  have  been  in 
case.  Further,  the  record  does  not  shew  that  the  sheriff 
had  notice  of  the  nature  of  the  contempt ;  and  there  are 
other  contempts  besides  these  mentioned  in  the  fifth  rule. 
There  can  be  no  action  against  the  sheriff  without  such 
notice.    At  all  events,  the  form  should  be  case. 

Patteson  J.  The  declaration  is  in  the  general  form 
for  assault  and  false  imprisonment :  it  does  not  state  that 
the  plaintiff  being  properly  taken,  was  improperly  de- 

(a)  Cro.  Car.  196.  (b)  8  Rep.  146  a. 

tained. 
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tained.    Then,  after  a  plea  of  the  process,  what  is  the  1837. 
replication  ?     Not  that  the  plaintiff's  action  is  not 


MITH 


brought  for  the  act  justified  in  the  plea,  but  that  the  against 

Egginton. 

defendant  detained  the  plaintiff  too  long.  The  purpose 
of  this  is  to  shew  that  the  defendant  is  a  trespasser  ab 
initio.  But  he  clearly  is  not  so.  I  should  say  he  was 
not  a  trespasser ;  clearly  he  is  not  so  ab  initio.  And 
I  doubt  very  much  whether  the  present  action  will  lie 
at  all;  for  the  rule  applies  to  only  two  species  of  con- 
tempts. How  is  the  sheriff  to  know  what  the  contempt 
is  ?  The  writ  does  not  shew  it.  The  party,  therefore, 
who  seeks  to  be  discharged,  should  inform  the  sheriff 
of  the  facts ;  but  no  such  notice  appears  here.  It  is  not 
necessary,  however,  to  decide  this  point. 

Williams  J.  concurred. 

Judgment  for  the  defendant. 


Williams  against  Byrne.  Tuesday, 

°  June  6th. 

ASSUMPSIT.    The  first  count  of  the  declaration  Declaration 
stated  that  de- 

stated  that,  whereas  heretofore,  to  wit  20th  May  fendant  pro- 

.  i        .         ,  i-./Y*  t  r     i      i  mised  plaintiff 

1833,  in  consideration  that  plaintiff,  at  defendant  s  re-  to  employ,  him, 

as  reporter  to 

a  newspaper,  for  a  given  salary  >  for  one  whole  year,  from  20th  May,  and  so  from  year  to 
year,  to  the  end  of  each  year  commenced  while  the  plaintiff  should  be  so  employed,  reckoning 
each  year  to  commence  from  20th  May,  for  so  long  as  plaintiff  and  defendant  should 
respectively  please  :  breach,  that,  after  plaintiff  had  continued  in  the  employment  two  years 
and  part  of  a  third,  defendant  would  not  continue  plaintiff  in  the  employment  to  the  end  of 
the  third  year,  but  discharged  him. 

Plea,  that  defendant  offered  to  pay  plaintiff  a  sum  of  money  larger  than  plaintiff  would 
have  been  entitled  to  if  a  reasonable  notice  of  determining  the  agreement  had  been  given, 
and  required  plaintiff  to  quit  immediately,  and  at  the  same  time  gave  him  a  reasonable 
notice  of  defendant's  intention,  in  case  the  tender  was  refused,  to  put  an  end  to  the 
agreement,  to  wit  at  the  end  of  three  weeks  from  3d  October  instant;  that  plaintiff  refused 
to  accept  and  quit,  whereupon  defendant  discharged  him  at  the  expiration  of  the  notice; 
and  that  defendant  was  still  ready  to  pay  the  sum  tendered.    On  demurrer, 

Held,  that  the  contract  alleged  in  the  declaration  and  confessed  in  the  plea,  was  de- 
terminable only  by  notice  ending  with  a  current  year;  and,  therefore,  that  the  plea  was 
no  answer. 

Vol.  VII.  N  quest, 
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1837.      quest,  would  enter  into  his  employ  in  the  capacity  of  a 
reporter  of  the  proceedings  in  the  House  of  Commons 

Williams         ^  f  8 

against      and  House  of  Lords,  and  would  furnish  reports  of  such 

Byrne* 

proceedings,  and  other  articles,  to  defendant,  for  pub- 
lication in  a  newspaper  of  the  defendant,  called  the 
66  Morning  Post, "  for  one  whole  year  from  a  certain 
day,  to  wit  from  the  day  and  year  aforesaid,  and  so 
from  year  to  year  to  the  end  of  each  year  commenced 
whilst  the  plaintiff  should  be  so  employed  by  the  de- 
fendant, and  reckoning  each  year  to  commence  from  a 
certain  day,  to  wit  the  20th  of  May  therein,  for  so  long 
as  the  plaintiff  and  defendant  should  respectively  please, 
at  and  for  a  certain  salary  or  wages,  to  wit]  at  the  rate 
of  51.  5s.  per  week  for  and  during  each  session  of  par- 
liament, and  at  the  rate,  to  wit,  of  21.  12s.  6d.  per  week 
for  and  during  the  remainder  of  the  year,  defendant  un- 
dertook &c.  to  employ  plaintiff  in  the  capacity  afore- 
said, at  and  for  the  salary  or  wages  aforesaid,  and  to 
continue  him  in  such  employ  for  one  whole  year  from  a 
certain  day,  to  wit  &c,  and  so  from  year  to  year,  &c. 
(following  the  consideration  to  the  words  "  should  re- 
spectively please ") ;  and,  although  plaintiff,  confiding 
&c,  did  afterwards,  to  wit  on  the  day  and  year  first 
aforesaid,  enter  into  the  employ  of  defendant  in  the 
capacity  aforesaid,  and  on  the  terms  aforesaid,  and  con- 
tinued in  the  employ  of  defendant  in  the  capacity  &c, 
and  did  furnish  reports  &c.  to  defendant  for  the  purpose 
&c,  for  a  long  space  of  time,  to  wit  two  years  then 
next  following  and  also  for  part  of  another  year  after 
that  time,  to  wit  until  24th  October  1835 ;  and  although 
plaintiff  was,  on  the  day  and  year  last  aforesaid,  and 
hath  always  been,  ready  and  willing,  and  then  offered, 
to  continue  in  the  defendant's  employ,  in  the  capacity 
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&c,  and  on  the  terms  &c,  and  to  furnish  &c.  for  the  1837. 
remainder  of  the  last-mentioned  year  so  commenced  as      ~  " 

J  Williams 

aforesaid,  yet  defendant  did  not  nor  would  continue  against 

Byrne* 

plaintiff  in  defendant's  said  employ  till  the  expiration  of 
the  last-mentioned  year ;  but,  on  the  contrary,  during 
the  said  last-mentioned  year,  and  before  the  expiration 
thereof,  to  wit  on  &c,  refused  to  suffer  plaintiff  to  con- 
tinue in  defendant's  said  employ,  and  wrongfully  dis- 
charged him  therefrom,  without  any  reasonable  or  pro- 
bable cause  whatsoever,  and  hath  thence  hitherto  wholly 
neglected  and  refused  to  retain  or  continue  plaintiff  in 
his  employ  for  the  remainder  of  the  last-mentioned  year 
so  commenced  as  aforesaid. 

Fourth  plea  to  the  first  count.  That,  after  the 
making  of  the  said  promise,  and  before  the  said  dis- 
charge of  plaintiff,  to  wit  5th  October  1835,  defendant, 
being  desirous  to  determine  and  put  an  end  to  the  said 
agreement  and  defendant's  said  employ  of  plaintiff  in 
the  said  capacity,  tendered  and  offered  to  pay  plaintiff  a 
large  sum  of  money,  to  wit  18/.  105.,  as  and  for  and  in 
the  name  of  salary  and  wages,  the  same  being  more 
than  the  amount  of  salary  or  wages  which  the  plaintiff 
would  be  and  have  been  entitled  to  if  a  reasonable  and 
usual  notice  of  determining  the  said  agreement  and 
employ  of  plaintiff  had  been  given  to  him  by  defend- 
ant, and  required  plaintiff  immediately  to  quit  his,  de- 
fendant's, said  employ.  Averment,  that  defendant  did, 
at  the  same  time,  give  plaintiff  a  reasonable  and  usual 
notice  of  his,  defendant's,  intention,  in  case  of  the  said 
tender  and  requisition  so  made  by  defendant  being 
refused  by  plaintiff,  to  determine  and  put  an  end  to  the 
said  agreement  and  the  said  employ  of  plaintiff,  to  wit 
al  the  end  of  three  weeks  from  3d  October  then  in- 

N  2  stain  ; 
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1837.      stant;  that  plaintiff  refused  to  accept  the  said  18/.  10s., 
or  any  part  thereof,  or  to  quit  the  said  employ ;  where- 
against      f0re,  at  the  expiration  of  the  said  notice,  being  the  said 

Byrjse. 

time  when  &c,  defendant  discharged  plaintiff,  &c,  and 
hath  from  thence  hitherto  refused,  and  still  doth  refuse, 
to  employ  plaintiff  &c,  as  he  lawfully  &c.  Averment, 
that  defendant  hath  always,  from  the  time  of  his  tender- 
ing the  18/.  105.,  hitherto  been,  and  still  is,  ready  and 
willing  to  pay  plaintiff  the  said  18/.  10s.  if  he  will  ac- 
cept the  same  for  the  cause  aforesaid ;  whereof  the 
plaintiff  hath  always  hitherto  had  notice.  Verification. 

Demurrer,  assigning  for  causes  that  the  plea  neither 
traverses,  nor  confesses  and  avoids,  the  cause  of  action 
in  the  first  count ;  for  that,  by  the  agreement  as  therein 
stated,  defendant  had  no  power  to  put  an  end  to  the 
agreement  before  the  end  of  the  year  commenced,  nor 
to  discharge  the  defendant  for  the  causes  alleged  in  the 
plea.  Joinder. 

W.  H.  Watson  for  the  plaintiff.  The  declaration  shews 
an  express  contract  for  a  year,  and  so  on  from  year  to 
year,  without  any  stipulation  as  to  the  method  of  deter- 
mining it.  In  Beeston  v.  Collyer  («),  where  a  yearly 
hiring  of  a  clerk  was  implied,  it  was  held  that  the  em- 
ployer could  not  turn  off  the  clerk  in  the  middle  of  a 
year,  and  that  there  must  be  reasonable  notice ;  and  the 
case  was  distinguished  from  that  of  a  menial  servant. 
The  notice  to  determine  a  contract  from  year  to  year 
must  fix  the  determination  at  the  end  of  a  current  year. 
In  all  cases  except  that  of  a  menial  servant,  the  prima 
facie  presumption  is  that  the  hiring  is  for  a  year; 

(a)  4  Bing.  309. 

Fawcett 
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Fawcett  v.  Cash  (a).  Upon  any  construction  of  this  con- 
tract, as  stated  on  the  record,  there  is  no  power  to  de- 
termine it  by  such  a  notice  as  that  pleaded.  The  plea, 
as  now  framed,  does  not  confess  the  contract  in  the  de- 
claration, but  relies  upon  a  supposed  qualification  of  it, 
which  is  not  on  the  record.  (He  was  then  stopped  by 
the  Court.) 

Mansel  contra.  Every  contract  of  hiring  must  be 
understood  to  be  determinable  upon  reasonable  notice. 
The  contract  in  the  declaration  is  not  traversed ;  and, 
therefore,  according  to  the  present  rules  of  pleading,  it 
is  confessed.  In  Beeston  v.  Collyer  (b)  the  question  of 
notice  was  not  raised  :  but  Burrough  J.  said,  "  Unless 
reasonable  notice  be  given,  or  ground  for  dismissal 
assigned,  the  defendant  was  bound  to  go  on  to  the  end 
of  the  year."  It  would  be  hard  on  both  parties  to 
interpret  the  contract  without  this  qualification.  In 
Fawcett  v.  Cash  (a)  Taunton  J.  expressly  confined  his 
judgment  to  the  case  of  a  dismissal  during  the  first  year. 
[Littledale  J.  You  are  setting  up  a  contract  different 
from  that  in  the  declaration.]  The  contract  in  the  de- 
claration implies  a  power  to  determine  on  reasonable 
notice.  It  is  only  from  year  to  year  to  the  end  of  each 
year  commenced  "  while  the  plaintiff  should  be  so  em- 
ployed." In  the  case  of  a  tenancy  from  year  to  year 
the  contract  specifies  no  notice,  nor  is  it  pleaded  as 
a  contract  subjected  to  determination  by  notice;  yet 
the  law  imports  the  power  so  to  determine.  The  no- 
tice in  the  case  of  a  menial  servant  takes  effect  upon 

(a)  5  71.  $  Ad.  904,    And  see  Turner  v.  Robinson,  5  B.  %  Ad.  789. 

(b)  4  Bing.  309. 
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1837.  the  same  principle.  What  is  a  reasonable  notice,  is,  in 
  each  case,  a  question  for  the  jury. 

Williams 

against 

Lord  Denman  C.  J.  I  have  no  doubt  upon  the  case. 
The  plaintiff  states  the  contract  to  be  for  one  year  from 
May  20th,  and  so  on  from  year  to  year,  to  the  end  of 
each  year  commenced  while  the  plaintiff  should  be  so 
employed,  reckoning  each  year  to  commence  at  the  day 
named.  This  contract  the  defendant  does  not  deny; 
but  he  answers  that,  in  the  third  year  of  the  employ- 
ment, he  tendered  a  sum  amounting  to  what  would  have 
been  payable  if  a  reasonable  notice  had  been  given,  and 
gave  a  reasonable  and  usual  notice  that,  if  the  tender 
was  not  accepted,  he  should  discharge  the  plaintiff. 
What  is  there  to  shew  that  any  part  of  the  contract 
enabled  him  to  do  this  ?  If  he  meant  to  contend  that  he 
had  the  right  to  do  it,  he  should  have  denied  the  con- 
tract set  out  in  the  declaration  ;  then  the  jury  would 
have  determined,  on  the  evidence,  what  the  contract 
was.  That  must,  I  take  it  for  granted,  have  been  the 
question  in  every  case  which  has  occurred :  though,  in 
some  instances,  the  nature  of  the  contract  is,  in  fact,  so 
well  understood  that  it  is  often  put  as  a  matter  of  law. 
Still  it  is  always  a  matter  of  fact,  and,  being  so,  should 
be  here  stated  on  the  record. 

Littledale  J.  It  appears  not  to  be  disputed  that 
the  parties  were,  at  any  rate,  bound  to  the  end  of  the 
first  year.  I  think  their  position  was  the  same  in  all 
the  subsequent  years.  Therefore,  when  any  year  had 
commenced,  the  service  was  to  run  on  to  the  end.  And 
this  was  to  continue  as  long  as  the  parties  pleased,  that 
is,  till  one  of  them  determined  the  engagement  by  rea- 
sonable notice  expiring  at  the  end  of  the  current  year. 

And 
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And  that  is  the  case  in  other  contracts ;  as,  for  instance, 
in  the  hiring  of  houses,  the  understood  custom  in  some 
cases  requiring  more  notice,  in  others  less,  before  the 
end  of  the  current  year.  It  is  not  necessary  to  decide, 
whether,  if  the  hiring  were  subject  to  be  determined  by 
notice  at  any  period,  that  must  be  shewn  by  a  special 
plea,  or  could  be  proved  under  non  assumpsit.  The 
plea  speaks  of  a  reasonable  and  usual  notice.  But  we 
cannot  say  that  a  notice  is  reasonable  which  determines 
the  service  before  the  end  of  the  current  year.  The 
case  of  a  menial  servant  is  put  in  illustration :  but, 
even  there,  I  do  not  know  that  we  could,  as  matter  of 
law,  imply  the  power  to  determine  the  service  at  any 
time  on  a  month's  notice.  It  should  be  on  the  record  ; 
and  then,  on  a  traverse,  the  jury  would  no  doubt  so  find 
it.  The  plea,  in  this  case,  as  it  stands,  is  no  answer  to 
the  declaration. 

Patteson  J.  The  only  question  is,  What  is  the  legal 
construction  of  the  contract  which  the  declaration  states, 
and  which  the  plea  does  not  deny  ?  It  is  argued  that 
the  jury  are  to  say  what  is  a  reasonable  notice.  That 
might  be  so,  if  the  contract  were  stated  to  be  deter- 
minable on  a  reasonable  notice.  But  the  contract  stated 
in  the  declaration,  and  confessed  by  the  plea,  is  not  so. 
It  is  an  employment  for  a  year,  and  so  on  from  year  to 
year,  the  year  beginning  on  a  day  named.  The  words, 
"  while  the  plaintiff'  should  be  so  employed,"  are  satis- 
fied by  a  power  to  put  an  end  to  the  employment  in  the 
way  warranted  in  the  contract ;  that  is,  if  it  be  put  an 
end  to  adversely  and  not  by  agreement,  by  a  notice 
expiring  with  the  current  year.  How  long  such  notice 
must  be,  we  need  not  now  determine. 

N  4  Williams 


1837. 


Williams 
against 
Byrne. 
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1837.         Williams  J.    The  case  is  precisely  the  same  as  if 
this  had  occurred  during  the  first  year ;  for  the  contract 

Williams 

against      puts  each  successive  year  on  the  same  footing  as  the 

Byrne. 

first.  The  notice,  therefore,  should  have  terminated 
with  the  end  of  the  current  year.  No  delinquency  on 
the  part  of  the  plaintiff  is  suggested ;  but  it  is  attempted 
to  introduce  a  new  term  into  the  contract. 

Judgment  for  the  plaintiff. 


REGULA  GENERALIS. 
In  the  King's  Bench.  Trinity  term,  1837. 

Wednesday,       JT  IS  ordered,  That,  from  and  after  the  last  day  of  this 

June  7  th. 

term,  all  the  offices  (the  Rule  Office  excepted)  be  open 
in  term  time  from  eleven  in  the  forenoon  till  five  in  the 
afternoon,  and  not  in  the  evening. 

And  that  the  Rule  Office  be  open  in  term  time  from 
eleven  in  the  forenoon  till  three  in  the  afternoon,  and 
from  six  till  eight  in  the  evening. 

And  that  all  the  offices  be  open  in  vacation  from 
eleven  in  the  forenoon  till  three  in  the  afternoon,  except 
between  the  10th  day  of  August  and  the  24th  day  of 
October,  when  they  shall  be  open  from  eleven  in  the 
forenoon  till  two  in  the  afternoon  only. 

Denman. 

J.  LlTTLEDALE. 

J.  Patteson. 
J.  Williams. 
J.  T.  Coleridge. 
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Clay  against  Stephenson  and  Others.  Thursday, 

°  June  8th. 

ASSUMPSIT  for  money  had  and  received,  for  in-  A  commission 
to  examine  wit- 

terest,  and  upon  an  account  stated.    Plea,  Non  nesses  was  di- 
rected to  the 

assumpsit.  On  the  trial  before  Lord  Denman  C.  J.,  Court  of  Com- 
at  the  York  Spring  assizes,  1836,  the  Plaintiff  produced,  Turgh  ^andh" 

o    ,  .  ....  .     •  j  was  ordered  by 

in  support  or  his  case,  certain   interrogatories   and  the  commission 
answers.    It  appeared  that  they  had  been  taken  under  ^nations" 
a  commission  issued  from  this  Court  (a),  directed  to  should  be 

v  "  taken,  and  that 

the  Court  of  Commerce  at  Hamburgh  ;  and  the  com-  the  same  should 

be  sent  to  the 

mission   contained   the   following   directions,   among  Court  of  King's 

mi  liii-  •  Bench  to  be 

others  :  —  "  I  hat  you  do  take  such  their  examinations,  filed  of  record 

and  reduce  them  to  writing  on  paper  or  parchment ;  IhVclerk  of  the 

and,  when  you  shall  have  so  taken  them,  you  are  to  cjj^t  of^Com 

send  the  same  without  delay  to  our  said  Court  before  merc<; took  tn? 

^  examinations 

us  at  Westminster,  closed  up  under  the  seal  of  the  by  fn  act  of 

their  own ; 

Chamber  of  Commerce  at  Hamburgh,  or  under  the  copies  of  the 
seals  of  any  two  or  more  of  you  distinctly  and  plainly  that  act,  cer- 
set  together,  with  the  said  interrogatories  and  this  writ,  assistant  ac!ir 
to  be  filed  of  record  in  the  office  of  Charles  Short,  Esq.,  Se^had^dded 
the  clerk  of  the  rules  of  the  same  Court."    The  exa-  *? th*  com™s- 

sion  for  the 

minations  tendered  in  evidence  at  the  trial  had  been  P"rP?se  of 

keeping  the 

transmitted  in  an  envelope  sealed  with  the  seal  of  the  minutes),  were 

transmitted 

Court  of  Commerce ;  and  the  same  seal  was  set  to  the  under  the  seal 

of  the  Court 
of  Commerce, 

with  the  commission  ;  and  that  Court  certified,  by  indorsement  on  the  commission,  the 
execution  thereof,  by  referring  to  the  annexed  extract  of  their  minutes.  Held,  that  these 
copies  could  not  be  read  in  evidence,  the  commission  requiring  that  the  examinations 
actually  taken  should  be  transmitted. 

[The  order  for  issuing  the  commission  was  drawn  up  under  a  mistake  ;  the  intention  of 
this  Court  having  been  to  direct  the  commission,  not  to  the  Court,  but  to  the  individuals 
composing  it.] 

(a)  For  the  form  of  the  order  directing  the  commission,  and  the  argu- 
ment upon  its  being  made,  see  Clay  v.  Stephenson,  3  A.  $  E.  807. 

examinations. 
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Stephenson. 


1837.  examinations.  The  document  commenced  as  fol- 
—      lows: -(a). 

against  «  Hamburgh. 

"  Court  of  Commerce. 
"  This  is  an  extract  of  the  minutes  (b)  to  which  the 
certificate  indorsed  on  the  commission  refers. 

"  (Signed)  D.  F.  Worlee,  Assistant  Actuary." 

"  On  this  day,  Wednesday  the  15th  July  1835,  before 
Messieurs  Georg  Gottlieb  Friedrick  Schmidt,  and  David 
Friedrick  Weber,  members  of  the  Court  of  Commerce 
at  Hamburgh  (who,  by  an  order  of  the  said  Court, 
dated  11th  July  1835,  granted  at  the  request  of  Dr. 
M,  Pohls,  on  behalf  of  Richard  Clay,  the  younger,  of 
Goole,  were  appointed  as  commissioners,  whilst,  by  the 
same  order  of  the  Court,  Daniel  Friedrick  Worlee,  the 
assistant  actuary,  one  of  the  sworn  officers  of  the  Court, 
was  added  to  the  commission  for  the  purpose  of  keeping 
the  minutes),  after  proper  summons  appeared "  &c. 
Then  followed  the  name,  addition,  &c.  of  the  witness 
(Johann  Martin  Precht),  the  entry  of  the  administration 
of  the  oath  to  him,  and  his  answers  to  the  interroga- 
tories; and,  at  the  close  of  his  evidence,  the  following 
words  were  added  :  — 

(a)  The  original,"  in  German,  was  produced  at  the  trial,  with  a  trans- 
lation. It  appeared  that  the  depositions  had  been  taken  in  German,  and 
so  sent  over ;  that  the  translation  was  made  in  England,  and  oral  evidence 
was  given  at  the  trial  of  the  correctness  of  the  translation,  by  the  trans- 
lators. A  question  arose,  both  at  Nisi  Prius  and  in  bank,  whether  such 
a  translation  was  admissible  under  the  precise  terms  of  the  commission, 
which  directed  that  the  translators  should  be  sworn  to  interpret,  transcribe, 
and  engross  faithfully,  so  far  forth  as  they  should  be  directed  by  the  com- 
missioners to  interpret  or  engross  the  depositions;  but  the  Court  did 
not  decide  this  question.  Atkins  v.  Palmer,  4P,  |  Aid.  377,  was  cited 
as  to  this  point  as  well  as  the  point  in  the  text. 

(b)  "  Protocoll-extract."  Some  question  arose,  both  at  Nisi  Prius  and 
in  bank,  whether  "  minutes "  was  the  correct  translation. 

"  Where- 
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"  Whereupon  the  witness,  after  perusal  and  appro-  1837. 
bation,  signed  this  declaration;  and,  after  being  enjoined  "J™ 
to  secrecy,  he  was  dismissed.  against 

Stephenson. 

"  (Signed  on  the  minutes.)"    "  John  Martin  Precht." 

"  Whereby  this  minute  was  closed  for  to-day,  and 
signed  by  the  commissioners  and  assistant  actuary. 

66  (Signed  on  the  minutes.)"  "  Georg  Gottlieb  Friedh 
Schmidt,  Judge  of  the  Court  of  Commerce.  David 
Friedrick  Weber,  Judge  of  the  Court  of  Commerce. 
D.  F,  Worlee,  Assistant  Actuary." 

The  depositions  of  Langnese  were  sent  in  the  same 
way. 

At  the  end  of  the  whole  was  the  following  :  — 

"  Whereby  this  act  was  closed  and  signed  by  the 
commissioners  and  the  assistant  actuary.  (Signed  on 
the  minutes.)"  [Names  as  before.]  "  The  correctness 
of  this  act,  and  that  the  same  entirely  agrees  with  the 
original  minutes,  is  hereby  attested.  (Signed.)  (L.S.) 
D.  F.  Worlee,  Assistant  Actuary." 

The  following  certificate  was  indorsed  on  the  back  of 
the  original  commission,  which  was  returned  with  the 
above  document,  the  whole  inclosed  in  an  envelope 
under  the  seal  of  the  Court :  — 

"  The  Court  of  Commerce  of  the  Free  and  Hanse- 
atic  town  of  Hamburgh  certifies  the  execution  of  the 
herein  demanded  examination  of  the  witnesses  Lang- 
nese and  Precht,  by  referring  to  the  extract  of  the 
minutes  annexed  herewith.  — D.  F.  Worlee,  Actuary 
Assistant" 

The  defendants'  counsel  objected  that  this  was  only  a 
copy,  and  could  not  be  received  as  taken  under  the 
commission.    Several  other  objections  were  made  to 

the 
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1837.      the  admission  of  the  document.    The  Lord  Chief  Jus- 
tice  received  the  evidence,  giving  leave  to  the  de- 
against      fendants  to  move  on  all  the  objections.     Verdict  for 

EP.H  E  N  SO  N» 

the  plaintiff.  In  Easter  term  1836,  Wightman  obtained 
a  rule  nisi  for  a  new  trial  or  nonsuit,  on  the  objection 
above  mentioned,  and  others,  which  were  also  discussed 
on  the  argument  in  bank,  but  were  not  decided  upon 
by  the  Court.    In  this  term  (a), 

Cresswell,  Alexander,  and  Cleasby  shewed  cause.  The 
document  is  under  the  seal  of  the  foreign  court,  as 
required  by  the  commission,  which  agrees  with  the 
order  of  this  Court.  {JPatteson  J.  The  order  was 
drawn  up  in  terms  quite  contrary  to  our  intention. 
We  meant  the  commission  to  be  addressed  to  the  indi- 
viduals who  happened  to  be  members  of  the  Court  of 
Commerce,  not  to  the  Court  itself ;  and  this  was  the 
express  understanding  upon  which  the  argument  and 
decision  proceeded.  I  mention  this  as  a  caution  for  the 
future.]  The  indorsement  on  the  commission  shews 
that  it  was  duly  followed.  It  is  true  that  this  is  not 
the  original  record  of  the  Court  of  Commerce:  that, 
of  course,  could  not  be  produced.  But  it  is  a  copy 
certified  by  their  officer  ;  and  no  complaint  was  made  oi 
any  want  of  proof  as  to  the  correctness  of  the  copy: 
in  fact,  had  such  an  objection  been  taken,  evidence  was 
ready  to  shew  the  correctness.  It  is  not  reasonable  to 
interpret  the  commission  into  an  order  to  the  foreign 
court  to  transmit  its  original  records :  a  certified  copy 
substantially  satisfies  the  commission.    In  Atkins  v. 

(a)  Friday,  June  2d.  Before  Lord  JDenman  C.  J.,  Littledale,  Patteson, 
and  Williams  Js. 

Palmer 


in  the  Seventh  Year  of  WILLIAM  IV. 


189 


Palmer  (a)  the  commission  required  that  the  commis-  1837. 
sioners  should  reduce  the  examination  of  the  witnesses  ~~ 

Clay 

into  writing  in  the  English  language,  and  send  the  same  against 

Stephenson. 

to  England  with  a  certificate  how  the  oath  was  admi- 
nistered to^such  witnesses  as  did  not  understand  English  ; 
and  power  was  given  to  swear  an  interpreter  to  interpret 
the  oath,  interrogatories,  and  depositions.  The  depo- 
sitions were  returned  in  English,  with  the  interpreter's 
oath  that  he  had  made  a  faithful  translation  of  the  de- 
positions from  the  originals  in  the  foreign  language, 
which  he  had  faithfully  engrossed  on  the  parchment 
containing  the  depositions;  and  it  appeared  that  the 
depositions  were  taken  six  weeks  before  the  translation 
was  made.  It  was  objected  that  this  was  not  a  com- 
pliance with  the  commission ;  but  the  Court  held  it 
sufficient;  and  Abbott  C.  J.  said  that  the  commission 
"  cannot  be  understood  to  mean  that  they  are  to  send 
the  identical  paper  or  parchment  on  which  they  make 
their  minutes."  [Lord  Denman  C.  J.  I  think  that  is 
said  merely  of  the  first  rough  minutes  as  distinguished 
from  the  perfect  minutes.] 

Sir  F.  Pollock,  Wightman,  and  Cowling,  contra.  This 
document  professes,  on  the  face  of  it,  to  be  a  copy  of 
the  depositions  taken  :  the  commission  requires  that  the 
depositions  themselves  shall  be  sent.  The  indorsement 
on  the  commission  certifies  the  execution  merely  by  re- 
ference to  the  copy.  The  document  sent  is  not  that 
which  the  persons  to  whom  the  commission  is  directed 
treat  as  their  own  final  minutes;  and  this  distinguishes 
the  case  from  Atkins  v.  Palmer  (a),  where  the  com- 

(d)  4  H.  $  Aid.  377. 

missioners 
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1837.  missioners  did  not  keep  back,  as  here,  that  which  was 
~    ~      finally  treated  as  the  original. 

against  Cur,  adv.  VUlt, 


Stephenson. 


Lord  Denman  C.  J.  in  this  term,  June  8th,  delivered 
the  judgment  of  the  Court.  We  decide  this  case  upon 
one  very  short  ground.  The  principal  evidence  for 
the  plaintiff  was  comprehended  in  the  depositions  taken 
under  the  commission.  The  commission  required  that, 
when  the  examinations  were  taken,  the  same  should  be 
sent.  But  it  is  clear  that  what  was  sent  was  not  the 
same  as  that  which  was  taken  under  the  commission. 
There  has  been  the  intervention  of  a  person  professing 
to  be  an  officer  of  the  foreign  court.  Whether  he  was 
such  an  officer  or  not  we  ought  not  to  enquire  :  the  very 
thing  which  we  require  ought  to  be  in  Court :  no  copy 
is  admissible. 

Rule  absolute  for  a  new  trial  (without  costs). 


Thursday, 
June  8th. 


The  King  against  Burn, 


RULE  nisi  was  obtained  in  last  Michaelmas  term 


for 


for  a  criminal  information  against  Thomas  Burn, 
slanderous  words  spoken  of  and  addressed  to  a 


A  magistrate 
applying  for  a 
criminal  in- 
formation for 
slanderous 
words  ad- 
dressed to  him  in  the  execution  of  his  duty,  made  an  affidavit  as  to  the  subject  of  complaint, 
in  which  he  stated  the  defendant  to  be  a  litigious  and  shuffling  person,  and  related  a  former 
dispute  between  him  and  his  son,  involving  circumstances  discreditable  to  the  defendant. 
The  latter  statement  was  made,  professedly,  in  explanation  of  some  words  used  by  the  de- 
fendant on  the  occasion  when  he  spoke  those  more  particularly  complained  of,  but  it  did 
not  bear  upon  the  merits  of  the  complaint. 

Held,  that  the  above  statements  were  impertinent  and  censurable ;  but  the  Court  did 
not,  therefore,  reject  the  affidavit ;  and  it  noticed  the  statements  as  shewing,  unfavourably 
to  the  prosecutor,  the  spirit  in  which  he  had  probably  acted  when  the  alleged  offence  took 
place. 

If  an  affidavit  purport  to  be  sworn  before  a  commissioner  by  A.  B.  of  C.  D.,  in  the 
parish  of  E.  and  county  of  F.,  and  the  jurat  state  the  affidavit  to  be  sworn  "  at  C.  D. 
aforesaid  :"  Qucere,  whether  the  jurat  be  insufficient  as  not  stating  the  county  in  which  the 
oath  was  taken  ? 


magistrate 


Burn. 
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magistrate  on  the  hearing  of  a  summons  before  him  1837. 
for  non-payment  of  wages.    The  magistrate's  affidavit,     ^  J£ 
on  which,  among  others,  the  rule  was  obtained,  began  against 
"  A.  B.  of  Ross  Moor  Lodge,  in  the  township  of  M. 
and  parish  of  T.  in  the  county  of"  &c.  (giving  his  ad- 
dition, and  stating  him  to  be  a  justice  of  the'^peace,  &c), 
"  maketh  oath  and  saith  "  &c.    The  jurat  was  «  sworn 
at  Ross  Moor  Lodge  aforesaid,  the  31st  day  of  October 
1836,  before  me,  Nathaniel  Holmes,  a  commissioner 
&c."    The  deponent,  in  his  statement  introductory  to 
the  setting  forth  of  the  words,  related  the  proceedings 
on  the  summons,  which  had  been  obtained  against  Burn ; 
and  he  stated  that  "  the  said  Thomas  Burn,  who  bears 
the  character  of  a  most  litigious,  shuffling  man,  tried  by 
every  possible  means  to  avoid  payment."    He  also  de- 
posed that  Burn,  on  the  occasion  when  he  spoke  the 
other  offensive  words  now  complained  of,  said  that 
"  this  deponent  had  threatened  to  make  him  pay  his 
son  some  wages,  but  that  this  deponent  was  afraid  to 
do  so."    The  deponent  added,  that  6t  the  transaction 
relative  to  the  son  and  the  said  Thomas  Burn,  referred 
to  by  Burn,  is  as  follows ; "  and  he  then  went  into  a 
narrative  of  that  dispute,  stating  that  a  complaint  had 
been  made  before  the  deponent  against  Burn  by  his  son 
for  non-payment  of  wages,  and  that  the  father  had 
refused  to  pay  any  money  unless  the  son  would  give 
him  a  receipt  on  a  stamp  for  the  whole  of  the  last 
year's  wages,  although  nothing  had  been  paid  on  that 
account."    The  deponent  also  stated  an  observation  of 
his  own  to  the  son  at  the  time  of  the  last-mentioned 
proceeding,  that  Burn  "  was  a  very  shifty  man,  and  re- 
quired forcing  on  such  occasions." 


Bliss 
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1837-  Bliss  now  shewed  cause.    First,  the  jurat  of  the 

*      magistrate's  affidavit  upon  which  this  rule  was  obtained 

The  King  5  r 

against  Joes  not  state  any  county  in  which  the  deposition  was 
taken ;  the  affidavit  is  therefore  inadmissible  :  Rex  v. 
The  Justices  of  the  West  Riding  (a).  [Lord  Denman  C.  J. 
The  place  appears  here  by  reference.]  It  ought  to  be 
mentioned  in  the  jurat  itself.  The  word  "  aforesaid  " 
in  the  jurat  cannot  aid,  because  it  refers  to  something 
in  the  body  of  the  affidavit,  and  that  cannot  be  read 
till  the  Court  sees  that  there  is  a  proper  jurat.  In  Rex 
v.  Cockshaw  (b)  an  affidavit  with  a  jurat  which  did  not 
state  the  place  of  swearing  was  held  inadmissible. 
[Patteson  J.  That  was  a  case  of  total  omission  (c).~\ 
Further,  the  affidavit  here  ought  not  to  be  received, 
because  it  contains  matter  which  is  libellous  and  not 
material  to  the  application :  Sanderson's  Bail  (d).  [Lord 
Denman  C.  J.  Has  the  Court  ever  refused  to  act 
upon  such  an  affidavit,  if  it  contained  sufficient  matter 
to  support  the  application  ?  What  order  they  might 
make  on  account  of  such  matter  having  been  intro- 
duced, may  be  a  different  question.]  In  the  case  just 
cited,  Best  J.  would  not  allow  the  affidavit  to  be  read, 
though  the  objectionable  statements  in  it  were  perhaps 
more  relevant  than  those  in  question  here.  The  words 
are  clearly  slanderous,  though  perhaps  not  in  a  high 

(a)  3M.  #  S.  493.  (b)  2  Nev.  <$-  M.  378. 

(c)  It  appears,  on  reference  to  the  papers  in  that  case,  that  the  jurat 
was  as  follows :  —  "  These  affidavits,  contained  on  this  and  twelve  pre- 
.  ceding  sheets  of  paper,  were  sworn  to  by  the  above-named  deponents " 
(naming  them),  "  this  17th  day  of  April  1833.,  before  me,  William  Freer, 
a  commissioner  for  taking  affidavits  in  the  Court  of  King's  Bench." 
The  rule  (for  a  criminal  information  for  a  libel  on  the  corporation  of 
Leicester)  was  discharged,  November  7th,  1833. 

t(d)  1  Chitt.  Rep.  616. 

degree ; 
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degree ;  but  a  party  applying  for  a  criminal  information 
ought,  himself,  to  appear  before  the  Court  free  from 
blame.  [Pattescn  J.  In  a  case  in  2  Dowl.  P.  C.  (a), 
where  the  rule  had  been  obtained  on  an  affidavit  con- 
taining libellous  and  irrelevant  matter,  the  Court  of 
Exchequer  made  the  rule  absolute  without  costs.] 

Alexander,  contra,  was  then  called  upon  by  the 
Court.  It  is  clear  that  the  words  spoken  by  Burn 
would  authorise  granting  an  information ;  and  there  is 
no  instance  in  which  a  reflection  on  character,  con- 
tained in  an  affidavit,  has  been  held  sufficient  ground 
for  rejecting  an  application  otherwise  well  founded. 
The  facts  deposed  to  shew  that  the  language  applied  to 
Burn  is  merited.  Then  as  to  the  jurat.  [Lord  De?i- 
man  C.  J.  and  Littledale  J.  We  do  not  decide  on 
that.] 

Lord  Denman  C.  J.  The  prosecutor  has  stated  a 
sufficient  case  for  a  criminal  information ;  but  he  has,  in 
the  early  part  of  his  affidavit,  introduced  words  irre- 
levant, and  reflecting  on  the  character  of  the  party 
against  whom  he  applies ;  and  afterwards,  in  explana- 
tion of  something  which  he  states  to  have  passed,  he 
goes  into  a  narrative  of  matters  impertinent  to  the 
cause,  and  calculated  only  to  prejudice  the  minds  of  the 
Court.  Parties  who  come  before  the  Court  with  affi- 
davits are  to  confine  themselves  to  the  simplest  state- 
ment of  that  which  induces  them  to  make  the  applica- 
tion, and  are  not  to  enter  upon  discussions  like  this, 

(a)  Thompson  v.  Dicas,  2  Dowl.  P.  C.  95.    S.  C.  I  Cro.  #  M.  769. 
3  Tyrwh.  874. 

Vol.  VII.  O  unless 
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against 
Burn. 
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1837.      unless  the  nature  of  the  subject  renders  them  absolutely 
necessary-    And  we  must  say,  here,  that  the  spirit 

The  King  j  .  . 

against       which  has  been  shewn  in  framing  the  affidavit  makes  us 

doubt  whether  the  spirit  evinced  by  the  prosecutor,  at 
the  time  when  this  party  came  before  him,  was  not  such 
as  might  lead  to  what  is  now  complained  of.  The 
Court  cannot  make  the  rule  absolute.  As  to  Rex  v. 
Cockshatv  («),  the  point  as  to  the  sufficiency  of  the  jurat 
does  not  seem  to  have  been  argued  on  behalf  of  the 
prosecutors;  and,  considering  how  many  affidavits  are 
sworn  with  the  same  form  of  jurat  as  that  now  before 
us,  we  do  not  wish  unnecessarily  to  go  into  any  ob- 
servation on  the  subject. 

Littledale,  Patteson,  and  Williams  Js.  con- 
curred. 

Rule  discharged  without  costs  (&). 

(a)  2  Nev.  %  M.  378. 

(jb)  As  to  scandalous  matter  in  affidavits,  see  Bex  v.  Payn,  6  A*  §  E. 
392. 
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1837. 


Doe  on  the  Demise  of  John  Winder  and  Thursday, 

_    _  .  June  8th. 

Mary,  his  Wife,  against  Kobert  JLawes. 

ON  the  trial  of  this  ejectment  before  Lord  Den-  l.  Copyholder 
in  fee  devised  to 

man  C.  J.,  at  the  Surrey  Spring  assizes,  1835,  a  his  wife  s.  free- 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  named  in  the 
of  this  Court  on  the  following  case.  wkh  pefsondty 

The  action  was  brought  for  one  undivided  third  part  £gc^x)j 
of  copyhold  premises,  situate  at  Kingston  Bottom*  and  to  be  fref^  . 

1  J  1  °  possessed  and 

held  of  the  manor  of  Ham,  in  Surrey.    The  declaration  enjoyed  by  her 

during  her  life, 

contained  two  demises  by  the  lessors  of  the  plaintiff,  remainder  over 

i      to  children ; 

one  on  the  24th  of  November  1825,  the  other  on  the  and,  if  they 

p  T  7  died  before  &, 

31st  or  IJecemoer  1834.  to  be  disposed 

Mary  Winder  (the  lessor  of  the  plaintiff)  is  one  of  Byba  codicil  he 
three  sisters  of  Philip  Cawston  the  elder,  hereinafter  bequeathed  cer- 

r  7  tain  money  to  6. 

mentioned,  and  one  of  the  aunts  and  co-heiresses  of  By  a  second 

codicil  he  de- 

Philip  Cawston  the  younger,  hereinafter  mentioned,  and  vised  and  be- 
queathed to  S. 

claims  as  such  co-heiress  by  descent.  The  descents,  as  "  all  my  copy- 
regulated  by  the  customs  of  the  manor,  are  shewn  by  hamlet  of  H.," 

,     P  .  .  "  and  likewise 

the  following  extract :  —  alP  monies  lent 

The  roll  of  customs  made  the  1st  day  of  May,  in  J^g^1" 

or  notes  of 

hand."  Held  (the  will  and  codicils  being  prior  to  stat.  7  W.  4.  &  1  Vict.  c.  26.),  that  S. 
took  only  a  life  estate  in  the  copyhold. 

2.  J.,  the  devisor's  heir  at  law,  never  was  admitted,  nor  surrendered  to  the  use  of  his  will. 
Before  stat.  55  G.  3.  c.  192.,  he  devised  all  his  copyhold  to  S.  in  fee,  and  he  died  in  S.'s 
lifetime,  after  that  statute  passed.  S.  was  admitted,  after  the  death  of  the  first  devisor, 
and  after  the  making  of  J.'s  will,  but  before  his  death,  to  hold  according  to  the  first  will. 
Held,  that  J.'s  devise  passed  the  copyhold  to  S.,  even  assuming  J.  not  to  have  been  virtually 
admitted ;  but  that,  also,  the  admittance  of  S.,  the  tenant  for  life,  operated  as  an  admittance 
of  J.,  the  reversioner. 

S.  S.  was  never  admitted  after  J.'s  death.  She  devised,  after  stat.  55  G.  3.  c.  192.,  to 
her  two  customary  heirs  and  II.  in  fee;  and  the  three,  after  her  death,  were  admitted  each 
to  an  individual  third,  on  producing  the  will.  Held,  that  her  life  estate  had  merged  in  the 
fee  devised  to  her  by  J.,  and  that  the  effect  of  her  admittance  was  therefore  spent,  and 
her  devise  inoperative  for  want  of  admittance. 

4.  But  that  the  two  customary  heirs  had  each  a  perfect  legal  estate  in  his  third. 

5.  That  J.'s  heir  at  law  had  a  good  title  to  support  ejectment  for  the  remaining  tliird. 

O  2  the 
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the  25th  year  of  the  reign  of  King  Edward  the  Fourth, 
&c. 

"  That,  if  any  tenant  die  seised,  that  which  must  de- 
scend of  right  ought  to  descend  by  the  custom  of  this 
manor  to  the  younger  son  and  his  heirs ;  and,  if  he  have 
no  son,  to  the  youngest  daughter  and  her  heirs ;  and, 
if  she  die  without  issue,  then  it  to  remain  to  the  next  of 
the  kin ;  and,  if  there  can  be  none  found  of  the  kin  then  to 
make  claim  to  the  lands,  that  then  the  lord  shall  by  our 
customs  seise  it  into  his  hands  as  escheat  for  lack  of 
heirs  general." 

On  30th  of  November  1804,  the  Earl  of  Bysart,  the 
lord  of  the  manor,  granted  to  Philip  Cawston  the  elder 
two  pieces  of  the  waste  of  the  manor,  to  hold  to  him 
and  his  heirs  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor,  at  the  yearly  rent  of  105.  Philip 
Cawston  was  thereupon  admitted,  and,  on  the  5th  of 
December  following,  surrendered  to  the  use  of  his  will. 
He  had  made  his  will  before  the  above  grant,  namely, 
on  29th  of  September  1791.  He  afterwards  made  two 
codicils.  Extracts  from  the  will  and  codicils  follow. 
"  I,  Philip  Cawston,  senior,  of"  &c,  "  do  make  and  or- 
dain this  my  last  will  and  testament."  "  I  give,  devise, 
and  dispose  of  the  same  (a)  in  the  following  manner  and 
form.  I  give  and  bequeath  to  Sarah,  my  dearly  beloved 
wife,  my  freehold  in  Hertfordshire,  and  my  estate  in  Petty 
France,  Westminster,  all  my  right  and  title  to  the  Robin 
Hood  premises,  in  Kingston  Bottom,  in  the  parish  of 
Ham  (county  of  Surrey),  and  all  my  household  furni- 
ture, together  with  my  clothes,  and  book  debts,  and  my 
plate,  and  stock  in  trade,  whom  I  likewise  constitute, 

(a)  There  was  nothing  previously  mentioned  to  which  the  words  "  the 
sante  "  could  refer. 

make, 
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make,  and  ordain  the  sole  executrix  of  this  my  last  will  1837. 
and  testament,  by  her  freely  to  be  possessed  and  enjoyed     -p  ~j 
during  her  life,  and,  at  her  demise,  my  children  to  Winder 

against 

have  equal  shares.    If  my  loving  children  die  before  Lawes. 
their  mother,  Sarah  Cawston,  she  is  at  her  free  will  to 
give  and  bequeath  the  aforesaid  property  to  whom  she 
please."    Dated  29th  September  1791. 

"  N.  B.  —  I  likewise  give,  devise,  and  bequeath  to 
Sarah,  my  dearly  beloved  wife,  all  monies  in  the  hands 
of  Biddulph,  Cocks,  and  Ridge,  bankers,  Charing  Cross, 
and  all  money  that  may  at  any  time  be  put  into  the 
Bank  of  England  or  lodged  elsewhere."  Dated  Octo- 
ber 28th,  1799. 

"  I  likewise  give,  devise,  and  bequeath  to  Sarah,  my 
dearly  beloved  wife,  all  my  copyhold  in  the  hamlet  of 
Ham,  in  the  parish  of  Kingston,  and  in  the  county  of 
Surrey,  and  likewise  all  monies  lent  out  upon  mortgage, 
bonds,  or  notes  of  hand."    Dated  20th  September  1805. 

Philip  Cawston  had  only  two  children,  Philip  and 
Sarah.  The  latter  died  at  the  age  of  six  years,  before 
her  father.  In  1811,  the  testator  died,  leaving  his 
widow  and  his  son  Philip  surviving ;  and  his  will  and 
codicil  were  proved  by  his  widow  and  executrix,  14th 
June  1811. 

On  15th  June  1812,  at  a  court  held  for  the  manor, 
the  homage  presented  the  death  of  Philip  Cawston ; 
and,  at  the  same  court,  Sarah  Cawston,  by  Philip  her 
son,  came  and  brought  into  Court  the  probate  of  Philip 
Cawston's  will,  and  was  admitted  to  hold  the  same 
according  to  the  will  of  her  late  husband,  at  the  will  of 
the  lord  according  to  the  custom,  &c.  She  never  sur- 
rendered the  premises  to  the  use  of  her  will.  Philip 
Cawston,  the  son,  was  never  admitted  as  tenant,  in 
O  3  reversion 
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1837.      reversion  or  otherwise,  nor  were  the  premises  sur- 
"      rendered  to  the  use  of  his  will,  which  is  dated  18th 

Doe  dem. 

Winder      March  1811,  and  of  which  the  following  is  an  extract: 

against  , 

Lawes.  "  I  do  constitute  and  appoint  my  beloved  mother, 
Sarah  Cawston,  whole  and  sole  executrix  to  this  my 
will ;  and,  further,  I  do  hereby  bequeath  and  give  unto 
my  said  mother  and  executrix  all  and  singular  my 
whole  and  sole  property  I  may  die  possessed  of,  or 
having  right  or  title  to,  in  money,  goods,  clothes,  lease- 
hold, copyhold,  or  freehold,  bank  stock,  annuities, 
mortgages,  bonds,  notes,  or  any  hereditary  property  I 
may  either  die  possessed  of  or  have  any  legal  claim  or 
expectation  to  the  same."  Dated  18th  March  18.11. 
Philip  Cawsto?i,  the  son,  died  in  1819,  unmarried. 

Amongst  the  rules  of  customs  pertaining  to  the  manor 
is  the  following  (viz.).  66  The  seventh  part  of  our 
custom  is  that,  if  any  tenant  which  holdeth  land  of  our 
sovereign  Lord  the  King  do  sue  it  out  of  the  said 
Court  without  licence  of  the  lord  of  the  soil,  he  to  for- 
feit all  his  copyhold  which  he  hath  lying  within  the 
lordship,  except  it  be  brought  out  by  the  commandment 
of  the  King,  or  his  most  honourable  council ;  and,  fur- 
thermore, whether  he  came  to  it  by  inheritance  or  by  pur- 
chase, and  so  holding  it  to  him  his  heirs  or  assigns,  and 
so  at  the  hour  of  his  death  deliver  or  surrender  to  his 
next  heir  ;  and,  if  so  be  that  after  the  death  of  any  such 
tenant  the  heir  doth  give,  set,  or  lay  to  mortgage  any 
copyhold  land  lying  within  any  of  the  said  lordships, 
before  the  said  heir  be  admitted  and  hath  paid  his  fine 
according  to  the  custom  and  manor  of  the  said  lord- 
ships, that  then  their  sale,  grant,  surrender,  or  mortgage, 
made  by  the  said  heir,  shall  stand  clearly  void  and  of 
none  effect  by  our  custom." 

Sarah 
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Sarah  Cawston  was  not  admitted  under  the  will  of  her  1837. 
son,  nor  did  she  prove  his  will.    She  died  on  the  25th  -^~lem. 
of  October  1825.   Letters  of  administration  with  the  will  Wiw>Ea 

against 

annexed  of  Philip  Cawston  the  younger,  were,  on  25th  Lawes. 
February  1826,  granted  to  her  executors. 

On  the  2d  of  July  1824?  Sarah  Camion  made  her 
will,  whereby  she  devised  all  her  estates,  freehold  and 
copyhold,  to  S.  Holder,  D.  Cork,  and  S.  Baxter  (the 
two  last  of  whom  were  her  nephews  and  heirs  at  law) ; 
who,  at  a  court  of  the  manor,  held  on  the  18th  July 
1826,  produced  the  letters  of  administration  with  the 
will  annexed  of  Philip  Cawston  the  son,  and  paid  to  the 
lady  of  the  manor  their  fine  upon  the  neglected  admis- 
sion of  Philip  Cawston  the  son,  and  were  severally 
admitted  to  an  undivided  third  (a)  of  the  copyholds  in 
question. 

The  case  was  argued  in  Michaelmas  term  last  (b). 

Mansel  for  the  plaintiff.  Mary  Winder,  the  lessor  of 
the  plaintiff,  is  entitled  to  one  undivided  third  part  of 
the  copyhold  premises  claimed,  as  one  of  the  three  co- 
heiresses of  Philip  Cawston  the  younger,  unless  Sarah 
Cawston's  devise  passed  the  property.  First,  Sarah 
could  not  make  title  to  the  fee  as  devisee  of  Philip 
Cawston  the  elder.  His  will  cannot  act  upon  the  pro- 
perty, it  having  been  made  before  he  acquired  it.  The 
question  then  arises  on  the  second  codicil,  by  which  he 
bequeaths  to  Sarah  "  all  my  copyhold  99  in  &c.  That 
gives  only  a  life  estate.  It  is  true  that  Sarah  was  ad- 
mitted to  hold  according  to  the  will ;  but,  though  the 

(a)  See  the  judgment,  post,  p.  211. 

(b)  November  18th,  1836.    Before  Lord  Denman  C.  J.,  Patteson,  WVL 
Hams,  and  Coleridge  Js. 

O  4  admittance 
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1837.       admittance  of  a  tenant  for  life  may  operate  as  an  ad- 
mittance  of  the  remainder-man,  here  no  remainder  is 

Doe  dem. 

Winder      devised ;  therefore  the  admittance  operated  only  for  her 

aguinst 

Lawes.      life.    Philip  Cawston  the  younger  was  reversioner  in 
fee  as  heir-at-law. 

Next,  though  Philip  Cawston  the  younger  devised 
the  fee  to  Sarah,  yet,  first,  as  he  not  only  never  surren- 
dered, but  never  was  admitted,  his  will  cannot  pass 
the  property ;  and,  secondly,  as  Sarah  was  never  ad- 
mitted her  devise  passes  nothing*  If  it  be  said  that  the 
title  descends  on  the  heirs  of  Sarah,  and  that,  therefore, 
it  is  unnecessary  to  insist  on  her  devise,  the  answer  is 
that  Mary,  the  lessor  of  the  plaintiff,  is  the  co-heiress  of 
the  last  person  seised  of  the  fee  who  was  actually 
admitted. 

Hodgson,  contra. 

First,  as  to  the  second  codicil  to  the  will  of  Philip 
Cawston  senior.  Where  words  express  the  whole  in- 
terest of  the  devisor,  and  cannot  be  understood  as  re- 
ferring simply  to  the  locality,  or  other  peculiar  de- 
scription of  the  subject-matter  of  devise,  the  devisee 
takes  the  fee.  The  cases  cited  for  the  plaintiff  in  Doe 
dem.  Hickman  v.  Haslewood  (a)  illustrate  this  position. 
Here,  too,  the  rest  of  the  testamentary  disposition 
strengthens  this  construction.  The  devisor  manifestly 
did  not  mean  to  die  intestate  as  to  any  portion  of  his  in- 
terest in  either  realty  or  personalty.  The  will  gives  the 
freehold  property  for  life  and  in  remainder  expressly : 
the  two  codicils  give  personalty  absolutely  to  the  wife : 
the  inference  is,  that  the  devisor  meant  to  dispose  of  his 

(a)  6  A.  <$•  E.  167.  (Argued  on  the  same  day  with  the  case  in  the 
text.) 

whole 
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whole  interest  in  the  copyhold,  since  he  disposes  of  his  1837. 
whole  interest  in  the  freehold  and  personalty.    It  is  ' 

r  J  Doe  dem. 

evident  that  he  meant  his  copyhold  to  pass  like  the  Winder 

against 

personalty  mentioned  along  with  it  in  the  second  codi-  Lawes 
cil,  that  is,  the  whole  of  his  interest  to  the  wife  abso- 
lutely. Roe  dem.  Gillard  v.  Gillard  (a)  and  Doe  dem. 
White  v.  Simpson  (b)  are  in  point  (c).  "  All  my  copyholds  " 
means  all  that  the  devisor  holds  by  copy,  that  is,  his 
whole  estate,  held  to  him  and  his  heirs  at  the  will  of 
the  lord.  "  Freehold"  and  "  estate"  are  used  in  the 
will  as  synonyms. 

Next,  assuming  that  Philip  Cawston  senior's  will 
passed  to  Sarah  only  a  life  estate  in  the  copyhold,  still 
she  would  take  the  fee  under  the  will  of  Philip  Cawston 
junior,  upon  whom,  on  that  assumption,  the  reversion 
would  descend.  First,  as  to  the  objection  that  he  was 
not  admitted  and  had  not  surrendered.  That  is  imma- 
terial :  Right  dem.  Taylor  v.  Banks  (d),  King  v.  Tur- 
ner (<?),  in  which  last  case  Lord  Brougham  C.  overruled 
the  decision  of  Sir  L.  Shadwell,  V.  C.  (g),  who  seems  to 
have  relied  on  Smith  v.  Triggs  (h).  And  it  was  con- 
sidered, in  Doe  dem.  Smith  v.  Bird  (i)  (where  Doe  dem. 
Clarke  v.  Ludlam(k)  was  recognised),  that  an  express 
or  implied  devise  of  copyholds,  made  before  stat. 55  G.3. 
c.  192.,  would  pass  them  without  surrender,  though  it 
was  held  that  the  statute  could  not  alter  the  construc- 
tion as  to  the  presumption  of  intent,  and  therefore  that 
general  words  in  a  devise  made  before  the  statute,  will 

(a)  5  B.  $  Aid.  785.  (b)  5  East,  1 62. 

(c)  See  Roe,  Lessee  of  Shell  v.  Pattison,  16  East,  221. 

(d)  3  B.  $  Ad.  664.    See  Doe  dem.  Perry  v.  Wilson,  5  A.  %  E.  321. 

(e)  1  Myl.  $  K.  456.  (g)  King  v.  Turner,  2  Sim.  545. 
( h)  1  Sir.  487.  (i)  5  B.  Sf  Ad.  695. 

(k)  7  Bing.275. 
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not  pass  copyholds  not  surrendered,  where  there  is  also 
freehold  property,  the  want  of  surrender  rebutting 
the  presumption  of  intent.  Here,  however,  the  will 
of  Philip  Cawston  junior,  though  made  before  the  sta- 
tute, contains  an  express  devise  of  the  copyhold.  But, 
further,  it  is  not  correct  to  say  that  he  never  was  ad- 
mitted. Sarah  Cawston  was  admitted  after  the  death  of 
Philip  Cawston  senior.  Then,  if  she  was  (as  the  plain- 
tiff contends)  only  tenant  for  life,  Philip  Cawston  the 
younger  was  reversioner  in  fee.  Now  the  admittance  of 
tenant  for  life  is  the  admittance  of  the  remainder-man; 
Coke,  Copyh.  s.kl.(a),  Church  v.  Mundy(b);  and  there 
can  be  no  distinction,  as  to  this,  between  a  reversioner 
and  a  remainder-man  (c).  Livery  of  seisin  to  the  par- 
ticular tenant  of  the  freehold  enures  to  all  in  remainder 
and  reversion.  It  is  true  that  the  admittance  of  Sarah 
was  subsequent  to  the  date  of  the  will  of  Philip  Caw- 
ston  junior.  But  an  admittance  of  Philip  Cawston  junior 
would  have  related,  so  as  to  give  effect  to  his  will ;  and, 
therefore,  Sarah's  admittance,  which  has  the  effect  of  ad- 
mitting him,  likewise  gives  effect  to  the  will.  In  Rex  v. 
Dame  St.  John  Mildmay  {d)  it  was  held  that  an  admittance 
had  not  relation  to  a  surrender,  so  as  to  defeat  a  for- 
feiture for  felony  committed  by  the  surrenderor  between 
the  surrender  and  the  admittance ;  but  that  rule  does 
not  apply  to  parties  claiming,  not  against  the  lord,  who 
is  a  stranger,  but  through  the  same  party.  In  Carr 
dem,  Dagwell  v.  Singer  (e)  Willes  C.  J.  said  (g), When 
there  is  a  will  and  admittance,  that  has  a  retrospect  to 

(a)  And  see  ib.  sect.  56.  p.  130,  and  suppl.  sect.  7.  p.  162.  (Ed.  1764.) 

(6)  12  Ves.  426.    See  p.  431. 

(c)  See  Bulleyn  and  Graunfs  Case,  1  Leon.  174. 

'(d)  5  B. Ad.  254,  (e)  2  Ves  sen,  603.  (g)  P.  609. 
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the  surrender  to  all  intents"    For  the  defendant's  case,  1837. 
here,  it  is  not  necessary  to  carry  the  doctrine  so  far.  * 

Doe  dem. 

It  is  sufficient  that  the  admittance  relates  back  to  the  Winder 

against 

death  of  Philip  Cawston  senior  («),  the  statute  supplying  Lawks. 
the  surrender. 

Then,  as  to  the  argument  that,  for  want  of  Sarah's 
admittance  as  devisee  of  her  son,  her  devise  was  in- 
operative. First,  after  she  was  admitted  and  was  in 
of  an  estate  for  life  (assuming  that  to  have  been  so), 
the  devise  to  her  in  fee  enlarged  the  life  estate  into 
a  fee,  and  no  subsequent  admittance  was  requisite. 
That  such  would  be  the  effect  of  a  devise  of  freehold 
property  in  fee  to  a  tenant  for  life  is  clear;  and  no  dis- 
tinction can  be  suggested  between  freehold  and  copyhold 
in  this  respect.  If,  indeed,  it  be  held  that,  on  the 
devise,  the  life  estate  merged  in  the  fee,  the  effect  of 
Sarah's  admittance  was  done  away  with.  But  the  de- 
vise worked  an  enlargement,  not  a  merger.  If  re- 
mainder-man in  fee  release  to  tenant  for  life,  that 
does  not  create  a  totally  new  estate  in  the  tenant  for 
life,  but  simply  enlarges  his  estate  to  a  fee.  The  re- 
mainder-man might,  indeed,  carve  out  of  his  remainder 
a  new  estate  for  life  ,•  but  he  cannot  give  to  the  tenant 
for  life  the  immediate  remainder  in  fee  without  enlarg- 
ing the  old  estate  for  life  into  a  fee.  Remainder-men 
and  reversioners  are  indeed  sometimes  admitted ;  but 
it  is  unnecessary.  The  lord  can  insist  only  upon 
having  a  tenant:  that  claim  is  satisfied  if  the  tenant  for 
life  has  been  admitted ;  and,  on  his  death,  the  remain- 
der-man, who  is  now  to  become  tenant,  is  admitted, 
and  the  lord  gets  a  fine.    Sarah  was  admitted  under 

(«)  See  Holdfast  dem.  Woollams  v.  Clapham,  1  T.  li.  600.   Rexv,  The 
Lord  of  the  nranor  of  Oundlc,  \  A,  $  E.  283. 
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1837.  the  will  of  Philip  Cawston  senior;  but  an  admittance 
~  even  contrary  to  a  title  enures  to  the  real  title  of  the 

Doe  dem. 

Winder      party  admitted  :  Coke,  Copyh,  sect.  41.  p.  92.  (a),  Church 

against 

La  wes.  v.  Mundy  (b).  Indeed,  a  fresh  admittance,  under  the 
devise  of  Philip  Cawston  junior,  would  have  worked  a 
merger  of  Sarah9 s  life  estate,  which  the  lord  clearly  had 
no  right  to  demand.  But,  again,  even  if  her  devise  be 
inoperative,  her  heir-at-law  is  the  party  to  take.  Now 
two  of  her  devisees  are  her  customary  heirs-at-law.  A 
third  party  (who  on  this  supposition  has  no  claim)  was 
indeed  admitted ;  and  the  admittance  was  under  the  de- 
vise ;  but  that,  as  before,  must  enure  to  the  real  title : 
the  admittance,  therefore,  in  this  view  of  the  case,  is 
effectual  as  to  the  two  heirs ;  and,  as  to  the  other  party, 
is  a  mere  nullity. 

Mansel  in  reply.  As  Sarah  was  admitted  only  under 
the  will  of  Philip  Cawston  the  elder,  her  admittance 
enures  only  for  the  life  estate.  The  principle,  that  the 
admittance  enures  to  the  reversioner,  applies,  at  the  ut- 
most, to  a  remainder-man  only,  who  is  distinguished,  in 
this  respect,  from  the  reversioner,  Co,  Copyh.  Supp.  s.  7. 
p.  162,  163.  (a),  referred  to  in  note  (c)  to  Doe  dem.  Whit- 
bread  v.  Jenney  (c).  The  remainder  is,  in  fact,  parcel 
of  the  same  estate  as  the  tenancy  for  life.  Wherever 
the  lord  is  entitled  to  a  new  fine  on  the  expiration  of 
the  life  estate,  there  ought  to  be  a  new  admittance; 
Tiping  v.  Bunning  (d).  As  to  the  last  point,  the  ad- 
mittances were  under  Sarah's  devise,  which  was  in- 
operative ;  they  are  therefore  mere  nullities. 

Cur.  adv.  vult. 

'     (a)  Ed.  1764.  (b)  12  Fes.  426.    Seep.  431. 

(c)  5  East,  527.  (d)  Moore,  465. 

Lord 
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Lord  Denman  C.J.  now  delivered  the  judgment  of  J  837. 
the  Court.  7~ 

Doe  dem. 

It  is  admitted,  in  this  case,  that  the  lessor  of  the  plain-  Winder 

against 

tiff,  Mary  Winder,  as  one  of  the  customary  co-heiresses  Lawes. 
both  of  Philip  Cawston  the  father,  and  Philip  Cawston  the 
son,  has  a  good  title  to  the  copyhold  in  dispute,  unless 
the  inheritance  of  it  has  been  effectively  disposed  of, 
either  by  the  last  codicil  to  the  will  of  the  former,  or  by 
the  will  of  the  latter.  Two  points  have  accordingly  been 
made  in  the  argument  for  the  defendant :  the  first,  that 
an  estate  in  fee  passed  by  the  codicil  to  the  will  of  Philip 
Cawston,  senior,  to  Sarah  Cawston,  under  whom  the  de- 
fendants claim ;  the  second,  which  arises  only  if  the 
first  is  not  sustainable,  that  she  took  the  same  estate 
under  the  will  of  her  son5  and  that  it  has  passed  to  the 
defendants,  or  some  of  them,  (His  Lordship  then  read 
the  second  codicil  to  the  will  of  Philip  Cawston,  senior.) 

It  was  contended  that  the  words,  "  all  my  copyhold," 
were  equivalent  to  "  all  that  I  hold  by  copy;"  and,  if 
so  read,  even  by  themselves,  must  be  taken  to  import, 
not  merely  the  land  so  held,  but  the  interest  in  the  land, 
i.  e.  the  estate :  that  this  meaning,  if  doubtful  in  itself, 
was  rendered  clear  by  the  juxta-position,  in  the  same 
sentence,  of  the  words,  <c  all  monies  lent  out  upon 
mortgage,"  &c. ;  as  to  which  it  was  clear  that  the 
testator's  whole  interest  would  pass  absolutely  to  Sarah 
Cawston.  Moreover,  reading  the  codicil  in  question 
with  the  will  itself,  and  the  prior  codicil,  it  is  said  that 
a  clear  intention  on  the  part  of  the  testator  may  be  col- 
lected to  die  intestate  as  to  no  part  of  his  property  ;  and, 
further,  that  in  the  will  itself,  where  there  was  an  in- 
tention both  as  to  realty  and  personalty  to  limit  the 
interest  of  the  wife,  first  given  her,  to  a  life  estate, 

the 
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.1837.  the  testator,  an  illiterate  person,  making  his  own  will, 
'  has  evinced 'his  own  understanding  of  the  manner  in 

Doe  dem. 

Winder      which  such  an  intention  might  properly  be  carried  into 

against 

La wEs.  effect,  by  adding  express  words  of  restraint ;  and  that  a 
contrary  intention  to  give  the  whole  interest  must  be 
inferred  from  the  absence  of  any  such  words  in  the 
codicil  in  question. 

The  argument,  therefore,  for  the  defendant  rests 
upon  the  import  of  the  express  words,  and  upon  the 
evidence  of  intention  to  be  collected  from  the  face  of  the 
will.  We  are  of  opinion  that  the  words  themselves, 
even  read  as  we  are  desired  to  read  them,  and  conjoined 
with  the  other  bequest  in  the  same  sentence,  are  not 
sufficient  to  carry  the  fee.  The  property  appears  to  us 
to  be  described  only  by  its  tenure  and  local  situation, 
and  that  these  words  of  description  do  not  include  the 
quantity  of  interest  in  the  testator ;  see  Right,  Lessee  of 
Mitchell,  v.  Sidebotham(a).  In  Doe  dem,  Wright  v. 
Child  (b),  and  Doe  dem.  Child  v.  Wright  (c),  where  the 
same  devise  received  a  construction  of  the  Courts  of 
Common  Pleas  and  King's  Bench,  the  words,  "  all  my 
lands,  freehold,  copyhold,  and  leasehold,  in  the  county 
of  Essex"  were  held  to  pass  only  an  estate  for  life  in 
the  freehold  and  copyhold :  and  in  Doe  dem.  Norris  v. 
Tucker  (d),  a  case  very  much  resembling,  but  somewhat 
stronger  than,  the  present,  a  devise  to  sons,  "  share  and 
share  alike,  equally  to  be  parted  between  them  "  (after 
the  death  of  the  testator's  wife),  of  "  the  above  be- 
queathed lands,  goods,  and  chattels,"  was  held  to  give 
them  only  an  estate  for  life,  though  the  "  above  be- 
ta) 2  Douglas,  759.  (b)  1  JV.  R.  335. 

(c)  8  T.  R.  64.    See  Roe  dem.  Child  v.  Wright,  7  East,  259.  ' 

(d)  3  R.  $  Ad.  473. 
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queathed  lands"  were  first  specifically  bequeathed  for  1837. 
life  as  "  my  freehold  estate  called  Pouncetts" 

Doe  dem.  \ 

The  argument,  therefore,  is  reduced  to  the  evidence  Winder 

i  i     i         mi  against 

of  intention  :  and,  certainly,  no  one  can  read  the  will  Lawes. 
and  codicils  attentively  without  forming,  at  least,  a 
strong  opinion  that  the  testator  intended  to  give  to  his 
wife  the  whole  and  absolute  interest  in  the  copyhold  in 
question.     But  cases,  too  clear  and  numerous  and 
standing  on  too  strong  a  principle  to  be  over-ruled  by 
us,  have  decided  that,  where  the  words  used  by  a 
testator  in  any  devise  can  be  satisfied  by  understanding 
them  in  their  ordinary  meaning  (and,  if  the  words  be 
technical,  the  technical  is  their  ordinary  meaning),  and 
where  the  whole  of  the  will  does  not  make  it  a  necessary 
inference  that  they  were  used  in  any  other,  the  Court 
cannot  give  them  any  other.    Our  duty  is  to  ascertain 
the  intention  of  the  testator  by  what  he  has  written; 
and,  in  so  doing,  for  the  sake  of  uniformity  of  decision, 
we  must  take  him  to  have  used  his  language  in  its 
ordinary  meaning,  if  it  bears  any,  and  unless,  by  so 
doing,  we  necessarily  contradict  an  over-ruling  intention 
unequivocally  expressed  in  the  context.    Tried  by  this 
rule,  we  think  it  clear  that  a  life  estate  only  in  the  copy- 
hold in  question  passed  by  the  codicil.    And  we  there- 
fore proceed  to  the  second  and  more  important  point  in 
the  argument  for  the  defendant. 

This  second  point  is,  that  Sarah  Catvston  took  an 
estate  in  fee  in  the  copyhold  under  the  will  of  Philip 
Cawston  her  son,  which,  it  was  not  disputed,  contained 
words  sufficiently  large  for  the  purpose.  This  assumes 
that  the  reversion  descended  on  him ;  and  the  facts 
stand  thus.  Sarah  was  admitted  "  to  hold  according  to 
the  will  of  her  husband."    The  heir  at  law  was  never 
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1837.  separately  admitted,  nor  did  he  ever  surrender  to  the 
_     !         use  of  his  will.    In  1811,  and  before  the  admission  of 

JJoe  dem. 

Winder      Sarah,  he  made  his  will,  and  devised  the  reversion  to 

against 

La wes.  her  in  fee;  and  died  in  1819.  She  was  not  admitted 
under  that  will,  nor  administered  to  it ;  but  she  devised 
over  to  the  defendants  by  a  will  made  in  1824,  and  died 
in  1825.  Two  of  the  defendants  are  her  customary  co- 
heirs ;  and  all  have  been  admitted. 

As  the  will  of  Philip  Cawston,  junior,  contains  an  ex-1 
press  devise  of  copyholds,  and  he  died  after  the  passing 
of  stat.  55  G.  3.  c.  192.,  it  seems  clear,  upon  the  words 
of  that  statute,  and  the  authority  of  Doe  dem.  Smith  v. 
Bird  (a),  that  the  mere  want  of  a  surrender  by  him 
would  be  cured.  But  it  was  contended,  in  the  first 
place,  that  his  devise  without  surrender  was  inoperative 
for  want  of  his  previous  admission.  Now,  unless  there 
be  a  distinction  in  principle,  as  to  this  point,  between 
the  devise  of  an  estate  which  has  descended  in  pos- 
session on  the  heir  at  law,  and  that  of  a  reversion  so 
descending,  the  case  of  Right  dem.  Taylor  v.  Banks  {b) 
is  a  direct  and  considered  authority  that  admittance  is 
not  necessary.  It  is  difficult  to  see  how  there  can  be 
any  distinction  between  the  two  supposed  cases.  Upon 
the  death  of  the  father  in  the  present  case,  and  before 
the  admittance  of  the  widow,  the  whole  legal  estate  de- 
scended in  possession  on  Philip  the  heir  at  law ;  Roe 
dem.  Jeffereys  \.  Hicks  {c).  At  that  time  he  might  have 
made  a  valid  surrender  before  admittance ;  and  his  will, 
after  such  surrender  and  without  any  admittance,  would 
have  passed  the  estate.  The  extent  to  which  the  will 
would  have  operated  beneficially  might  have  been  sub- 


{d)  5  B.  $  Ad.  695.        (b)  3  B.  %  Ad.  664.        (c)  2  Wilson,  13. 
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ject  in  equity  to  the  equitable  rights  of  the  devisee  for 
life  under  the  prior  will ;  but,  at  law,  the  legal  estate 
must  have  prevailed. 

Thus  it  would  have  stood  if  the  devisee  for  life 
never  had  been  admitted ;  and  this  case  would  then 
have  been  precisely  the  same  as  that  of  Might  dem. 
Taylor  v.  Banks  (a).  But  how  can  her  admittance,  her 
interest  being  only  as  tenant  for  life,  prejudice  the  heir's 
legal  estate,  or  the  operation  of  his  will,  beyond  the 
extent  of  her  interest  ?  Her  admittance  would,  indeed, 
turn  his  estate  into  a  reversion ;  but,  as  reversioner,  he 
would  equally  be  in  the  seisin  as  before:  he  might 
equally  surrender  that  interest  (Colchin  v.  Colchin  (b) ) ; 
indeed,  before  the  passing  of  the  statute,  must  equally 
have  surrendered  it,  in  order  to  make  an  effectual  de- 
vise :  after  a  surrender,  the  interest  would  have  been 
equally  devisable ;  and,  if  so,  the  statute  operates  and 
makes  it  devisable  without  such  surrender.  Accord- 
ingly, in  the  case  of  King  v.  Turner  (c),  it  will  be  seen 
that  the  testator,  whose  devise  without  admittance  was 
held  to  be  operative,  was  an  heir-at-law  on  whom  a 
copyhold  had  descended  in  reversion,  subject  to  the  free 
bench  of  the  widow,  durante  viduitate. 

Thus  we  come  to  a  conclusion  that  the  want  of  an 
admittance  by  the  heir  at  law  will  not  prevent  the  ope- 
ration of  his  will,  on  the  ground,  first,  that  it  could  not 
have  that  effect  if  the  devisee  for  life  never  had  been 
admitted ;  and,  secondly,  that  her  admission  subse- 
quently to  the  devise  cannot  prejudice  its  operation 
upon  the  reversion.  It  is  perhaps,  therefore,  unneces- 
sary to  consider  a  further  answer  which  was  given  at 


18S7. 

Doe  dem. 

Winder 
against 
La  wes. 


(a)  3  J?.  $  Ad.  664.  (b)  Cro.  Elk.  662. 

(c)  2  Sim.  545.    1  Myl.  $  K.  456. 

Vol.  VII.  P 
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1837.  the  bar  to  this  objection;  that  Philip,  the  son,  was  in 
"""     '      fact  admitted,  by  virtue  of  the  admission  of  Sarah :  but 

Doe  dem. 

Winder      it  may  be  as  well  to  dispose  of  that  point  also. 

Lawes.  Tta  authorities  are  numerous  and  clear  to  shew  that 

the  admission  of  the  particular  tenant  is  the  admission 
of  the  remainder-man  also ;  and  the  principle  on  which 
that  has  been  laid  down  applies  equally  to  the  rever- 
sioner ;  namely,  that  the  particular  estate  and  the  re- 
mainder make  but  one  estate.  And,  as  to  a  distinction, 
which  may  exist  in  respect  to  the  lord's  fine  between 
the  two  cases,  that  will  not  be  material  upon  the  present 
point,  which  regards  only  the  vesting  of  the  estate  for 
the  purpose  of  transmission.  Nothing  is  found  in  the 
present  case,  as  to  any  special  custom  with  regard  to 
the  lord's  fine,  which  affects  the  question  now  before  us : 
in  the  absence  of  any  such  custom,  the  payment  of  the 
fine  is  collateral  to  the  vesting  of  the  estate ;  and  our 
decision  of  this  case,  as  between  these  parties,  will  not 
in  any  way  prejudice  the  lord's  right.  Some  observ- 
ations were  made  upon  the  form  of  Sarah  Cawston's 
admission ;  but  we  think  that  immaterial :  the  form  of 
admission,  whatever  it  may  be,  enures  according  to  the 
title.  And  we  accede  to  the  argument  that  the  admit- 
tance, when  once  made,  had  relation  back  to  the  period 
when  the  will  came  into  operation,  i.  e.  the  death  of  the 
surrenderor.  Sarah  Cawston  became  full  tenant  by  her 
admission  from  that  moment ;  and,  whatever  effect  her 
admittance  had  on  the  reversion  in  her  son,  it  equally 
had  from  the  same  point  of  time.  The  general  doctrine 
of  relation  in  the  case  of  admittance  is  familiar  and 
•  clear ;  and  we  see  no  ground  for  any  distinction.  As- 
suming, therefore,  that  admittance  was  necessary  to 
give  effect  to  the  will  of  Philip  Cawston,  the  son,  we  are 
of  opinion  that  he  was  de  facto  admitted. 

There 
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There  remains,  however,  one  difficulty  to  be  con-  1837. 
sidered  in  the  title  of  the  defendants.    Sarah  Cawston      "  ~~ 

Doe  dem. 

was  never  admitted  under  the  will  of  her  son;  and,  as  Winder 

against 

a  general  rule,  nothing  is  clearer  than  that  the  devisees  Lawes. 
of  an  unadmitted  devisee  have  no  legal  title,  without  a 
surrender  from  the  heir  at  law  of  the  testator :  Smith  v. 
Triggs  (a),  Wainensoright  v.  Elwell  (b). 

Two  modes  are  suggested,  at  the  bar,  by  which  this 
difficulty  may  be  met :  the  first,  that  a  tenant  for  life, 
once  admitted  as  such,  to  whom  the  reversion  comes  by 
devise,  needs  no  second  admission  in  respect  of  such 
reversion ;  the  second,  that,  her  heirs  having  been 
admitted,  that  admittance  will  relate  back  to  the  sur- 
render, or  that  statutable  equivalent  to  a  surrender 
made  to  the  use  of  the  will,  under  which  their  ancestor 
would  have  taken. 

The  statement  in  the  case  must  be  taken  to  import, 
and  from  a  transcript  of  the  admissions,  which  has  been 
sent  us,  it  appears,  that  the  devisees  have  each  been 
admitted  to  an  undivided  third  of  the  copyholds  in  ques- 
tion ;  if  so,  there  is  a  third  of  the  land  now  in  dispute 
to  which  the  two,  who  are  also  customary  heirs,  have 
not  been  admitted  in  any  capacity ;  and  therefore  this 
second  answer,  if  satisfactory  in  itself,  will  still  leave  the 
defendants  undefended  as  to  that  one  third.  It  is 
proper,  therefore,  first  to  consider  the  answer  which 
applies  to  the  whole. 

Upon  this  point,  it  was  argued  that  the  devise  of  the 
reversion  to  the  tenant  for  life  operated  by  way  of  en- 
largement of  her  estate;  that  the  life  estate  was  not 
merged,  although  it  was  admitted  that  it  did  not  remain 


(a)  1  Strange,  4S7. 


(6)  1  Madd.  G27. 

P  2  distinct 
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1837.  distinct  from  it;  that  the  life  estate,  therefore,  still  re- 
D~~ d~~  maining  in  esse  in  a  certain  sense,  though  united  with 
Winder      the  fee,  no  new  admittance  in  respect  of  the  fee  was 

against 

Lawes.  even  possible ;  and  that  the  former  admittance  enured, 
not  merely  according  to  the  estate  which  the  tenant  for 
life  at  that  time  had,  but  also  according  to  her  estate  in 
its  altered  condition.  No  authorities  were  cited  in  this 
part  of  the  argument ;  and,  after  some  search,  our  deci- 
sion must  rest  on  analogy  and  principle,  rather  than  any 
decision  in  point. 

It  seems  to  us  difficult  to  say  that  the  life  estate  in 
this  instance  did  not  merge.  A  devisee  takes  by  pur- 
chase ;  and,  although  it  be  true  that,  without  any  act 
done  by  him,  such  as  entry,  or  express  declaration,  to 
shew  his  assent,  the  estate,  by  presumption  of  law,  vests 
in  him  immediately  on  the  death  of  the  devisor  (Co. 
Lit,  111  a.),  yet  that  this  is  founded  on  a  presumption 
of  fact,  that  he  assents  to  what  is  for  his  benefit,  is  clear 
from  this,  that  he  may  by  certain  express  acts  of  dissent 
waive  the  devise  before  entry,  Townson  v.  TicJcell  (a), 
Doe  dem.  Smyth  v.  Smyth  (b).  If  then  the  devisee,  tenant 
for  life,  has  taken  the  reversion  by  purchase,  is  this  any 
thing  more  than  an  ordinary  case  of  merger  ?  The  two 
estates  have  come  together  in  the  same  person ;  but 
they  cannot  coexist  in  the  same  person  without  involving 
many  legal  inconsistencies :  the  lesser,  therefore,  by 
the  rule  of  law,  is  drowned  or  annihilated  in  the  greater. 
Mr.  Hodgson,  who  argued  this  case  most  ingeniously 
for  the  defendants,  seemed  to  be  aware  of  the  con- 
sequences of  our  holding  the  life  estate  to  be  merged : 
they  are  indeed  obvious.    By  the  admission  de  facto  of 


(a)  3  JS.  <$•  Aid.  31. 


(b)  6B,  $  C.  112. 

Sarah 
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Sarah  Cawston  under  her  husband's  will,  we  have  held  1837. 
that  she  was  admitted  to  her  life  estate,  and  her  son     1"  " 

Doe  dem. 

inclusively,  if  necessary,  to  the  reversion.    This  latter  Winder 

against 

effect  was,  of  course,  spent  upon  the  death  of  the  son  ;  Lawes. 
and,  if  the  reversion  cannot  vest  in  her  without  imme- 
diately annihilating  her  life  estate,  the  first  effect  of  the 
admission  will,  upon  that  event,  be  equally  spent,  and  a 
new  admission  will  consequently  be  necessary.  This 
case,  therefore,  falls  within  the  general  rule,  and  the 
title  of  Sarah  Cawston's  devisees,  as  such,  cannot  pre- 
vail ;  Doe  dem.  Vernon  v.  Vernon  (a). 

It  is,  therefore,  necessary  to  consider  the  second 
answer,  which  rests  the  defendant's  case  upon  the  title 
of  the  admitted  heirs ;  and  we  are  of  opinion  that,  to 
the  extent  of  the  two  thirds  to  which  they  have  been 
respectively  admitted,  that  ought  to  prevail.  The  de- 
visee under  a  will  of  copyhold  is  in  substance  no  other 
than  a  surrenderee,  though  not  immediate,  to  the  uses 
of  the  will.  In  this  respect  the  statute,  dispensing  with 
the  necessity  for  an  actual  surrender,  has  made  no  dif- 
ference. As  such  surrenderee,  he  is  entitled  to  admit- 
tance ;  and,  if  he  dies  before  admittance,  his  customary 
heir  is  entitled  in  the  same  manner;  and,  when  ad- 
mitted, the  legal  estate  is  in  him  by  relation  from  the 
surrender;  4  Co.  29  b.  (b),  Bac.  Abr.  Copyhold,  (G),  8.  (c), 
and  Vaughan  dem.  Atkins  v.  Atkins  (d).  In  this  respect, 
the  case  of  the  heir  of  such  devisee  or  surrenderee  differs 
from  that  of  the  devisee  of  either ;  the  latter,  claiming 
only  under  the  will  of  the  unadmitted  devisee  or  sur- 
renderee, does  not  by  admittance  connect  himself  with 
the  first  devisor  or  surrenderor,  in  whose  heir  the  legal 

(a)  7  East,  8.  {b)  Bunting  v.  LepingiueU. 

(c)  Vol.  ii.  p.  218.  (7th  ed.).  {d)  5  Burr.  2787. 

P  3  estate 
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1837.  estate  remains:  there  would  appear,  as  observed  by 
Lawrence  J.  in  the  case  of  Doe  dem.  Vernon  v.  Ver. 

Doe  dem. 

Winder      non  (a),  a  chasm  in  the  court  rolls  between  the  surrender 

against 

Lawes.  to  the  use  of  one  person's  will,  and  an  admittance  under 
that  of  another.  But  the  heir  of  the  unadmitted  sur- 
renderee is  in  by  descent,  and  represents  his  ancestor. 

If  this  reasoning  be  correct,  we  think  it  clear,  further, 
that  the  effect  of  this  admission  of  the  customary  co- 
heirs of  Sarah  Cawston  is  not  altered  by  the  circumstance 
that  they  professed  to  be  admitted  as  devisees.  We 
have  already  had  occasion  to  state  that  the  admittance, 
where  the  lord  is  ministerial  only,  always  enures  accord- 
ing to  the  title.  This  is  very  clearly  laid  down  in 
Westwick  v.  Wyer  (b) ;  and  several  cases  are  there  stated 
fully  establishing  the  position. 

We  are  therefore  of  opinion  that  the  lessors  of  the 
plaintiff  are  entitled  to  one  third  only  of  the  land  sought 
to  be  recovered  in  this  action :  and  to  that  extent  our 
judgment  must  be  for  them  (c). 

(a)  7  East,  24.  (6)  4  Co.  28  b. 

(c)  See  Wilson  v.  JVeddell,  Yelv.  144. 


Thursday,  Doe  on  the  Demise  of  Mudd  against 

June  8th. 

OUCKERMORE. 
This  case  is  reported,  5  A.     E.  703. 


Friday, 
June  9  th. 


Guest  against  Elwes. 
-  This  case  is  reported,  5  A  $  E.  121. 
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Charles  Frederick,  Baron  De  Rutzen,  and  Friday, 
Mary  Dorothea,  his  Wife,  against  Lloyd. 

This  case  is  reported,  5  A.     E.  456. 


The  King  against  The  Mayor,  Aldermen,  and  Friday, 
Town  Council  of  the  City  and  Borough  of  June  9th* 
Winchester. 


SIR  J.  CAMPBELL,  Attorney-General,  in  Michael-  In  a  ward  of  a 
borough,  one  of 

mas  term  last,  obtained  a  rule  nisi  for  a  mandamus  the  councillors, 

i       i  r     i  i     •     ir?-??-         xt  -n  i   the  ward  having 

to  the  defendants  to  admit  William  Henry  Earle  and  six,  was  chosen 
John  Dummer  to  vote  and  act  as  councillors  of  the  town  H^placTwas 
council  of  the  city  and  borough  of  Winchester,  they  hav-  Sn'the^extan* 
inff  been  duly  elected  councillors  for  the  ward  of  St.  nual  e.^ctl0n  °f 

°  ^  councillors.  At 

John,  within  the  said  city  &c,  and  having  duly  qualified  that  election, 

no  notice  was 

and  accepted  such  office.  given  that  his 

I'll  1*1    p'ace  was  t0  ue 

By  the  affidavits  on  which  the  rule  was  obtained,  supplied. 

the  following  facts  appeared.     In  pursuance  of  stat.  voting0papers 

had  three 

names,  some  two.  The  majority  on  all  the  papers  taken  together,  and  also  on  the  papers 
having  three  names,  was  for  A.,  B.,  and  C.  On  the  papers  having  two  names  only,  it 
was  for  F.  and  Z.  The  alderman  and  assessors  for  the  ward  declared  A.,  B.,  and  C.  duly 
elected.  Afterwards,  the  assessors  published  a  declaration  that  F.  and  Z.  were  duly  elected. 
A.,  B.,  and  C.  took  the  declaration  and  acted.  Afterwards  F.  and  Z.  took  the  declaration, 
and  demanded  to  act,  but  were  not  permitted. 

Held  (hefore  stat.  7  W.  4.  and  1  Vict.  c.  78.)  that,  even  assuming  that  F.  and  Z. 
should  have  been  declared  duly  elected,  the  office  was  full,  de  facto,  of  A.,  B.,  and  C,  and 
no  mandamus  could  go  to  command  the  mayor,  &c,  to  allow  F.  and  Z.  to  act. 

A  rule  nisi  having  been  obtained  for  a  mandamus  as  above,  F.  and  Z.  afterwards  ob- 
tained a  rule  for  a  quo  warranto  against  A.,  B.}  and  C.  The  Court  refused  to  hear  the 
two  rules  discussed  together;  but,  after  discharging  the  rule  for  a  mandamus  on  argu- 
ment, they  made  the  rule  absolute  for  a  quo  warranto. 


P  4 
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1837.      5  &  6  W.  4.  c.  76.  (#),  Winchester  was  divided  into  three 
wards.    St.  John's  was  one  of  these,  and  had  two  alder- 

The  King 

against      men  and  six  councillors  for  each  ward.    In  1835,  the 

The 

Mayor,  &c.  of  eighteen  councillors  were  elected,,  the  following  six  for 
St.  John's  ward,  Robert  Knight,  Henry  Knight,  John 
Vavasour  Earle,  John  Benham,  Richard  Littlehales, 
William  Henry  Earle,  and  in  the  above  order,  as  to 
majority  of  votes.  Afterwards,  in  the  same  year,  John 
Vavasour  Earle  was  elected  alderman  for  St.  John's 
ward,  the  other  five  aldermen,  elected  at  the  same  time, 
being  elected  out  of  the  burgesses  who  were  not  coun- 
cillors. No  new  election  of  councillor  for  St.  John's 
ward  took  place  till  1836.  On  November  1st,  1836, 
Littlehales  and  W.  H.  Earle,  as  the  two  councillors  who 
had  been  elected  by  the  smallest  number  of  votes  in 
St.  John's  ward,  went  out  of  office  (b).  On  the  election 
of  councillors  which  then  followed,  the  alderman  and 
assessors  before  whom  the  election  for  St.  John's  ward 
was  held  declared  the  result  of  the  poll  as  follows  : 
Richard  Littlehales  -  -  -  161 
Charles  Witman  Benny       -  -  151 

Charles  Wells       -  -  -  139 

William  Henry  Earle  -        -  95 

John  Dummer       -  -  -  66 

adding,  "  And  we  do  hereby  further  declare  the  said 
Richard  Littlehales,  Charles  Witman  Benny,  and  Charles 
Wells,  to  be  duly  elected  councillors  for  the  said  ward." 
There  were,  in  fact,  219  voting  papers  put  in,  of  which 
43  contained  two  names,  and  the  remaining  176  con- 
tained three  names,  none  of  the  latter  distinguishing 
which  of  the  three  parties  named  was  intended  to  supply 

(a)  Sects.  39,  40,  41.  Sched.  (A.)  sect.  1.  (b)  Sects.  43,  31. 

John 
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John  Vavasour  Earle's  place.    If  the  papers  containing  1837. 
three  names  were  admissible,  then  (whether  the  papers     The  KlNG 
containing  two  names  only  were  admissible  or  not)  the  against 

The 

result  of  the  election  was  as  declared :  but,  if  only  the  Mayor,  &c.  of 

.  .  .  Winchester. 

papers  containing  two  names  were  admissible,  then 
W.  H.  Earle  and  J.  Dummer  had  the  majority.  No 
notice  had  been  given  that  any  election  would  be  held 
to  supply  the  place  of  John  Vavasour  Earle,  On  the 
close  of  the  polling,  and  before  the  result  was  declared, 
certain  burgesses  protested  in  writing  against  any  de- 
claration in  favour  of  Lzttlehales,  Benny,  and  Wells,  on 
the  ground  of  irregularity  in  the  election. 

On  5th  November  1836,  the  two  assesors  of  St.  John's 
ward  signed  and  published  at  the  Guildhall  a  declara- 
tion, that,  being  advised  that  the  burgesses  of  the  ward 
could  not  respectively  then  vote  for  a  number  of  per- 
sons exceeding  two,  they  did  thereby  (assuming  such 
advice  to  be  correct)  make  known  that  the  declaration 
made,  on  November  2d,  of  the  result  of  the  election,  was 
erroneous;  and  that,  upon  examination  of  the  voting 
papers  given  for  a  number  of  persons  not  exceeding 
two,  and  excluding  those  given  for  more  than  two,  they 
declared  W.  II.  Earle  and  J.  Dummer  to  be  elected 
councillors  for  the  ward,  to  supply  the  places  of  those 
who  went  out  of  office  on  November  1st. 

After  the  publication  of  this  declaration,  W.  II.  Earle 
and  J.  Dummer  duly  qualified  and  accepted  office  as 
councillors,  before  two  aldermen  and  seven  councillors. 
On  the  21st  November  1835,  they  attended  a  meeting  of 
the  council,  took  their  seats  as  councillors,  and  claimed 
to  vote  in  the  business  of  the  day  r  but  the  mayor  refused 
to  recognise  them  as  part  of  the  council,  or  to  permit 
them  to  vote  on  divisions  which  took  place  that  day ;  and 

the 
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1837.  the  town  clerk  would  not  take  their  votes.  At  this 
•    ~~      meeting,  W.  H.  Earle  and  J.  Dummer  tendered  to  the 

The  King  .  . 

against       council  their  declarations  and  acceptance  of  office,  re- 

The 

Mayor,  &c.  of  quired  by  stat.  5  &  6  W.  4.  c.  76.  (a),  enrolled  on  parch- 

WlNCHESTEK.  ,       ,  .     .  .  „  ,  , 

ment,  and  also  their  oath  ot  allegiance  recorded  on 
parchment  as  duly  taken ;  and  the  council  admitted  that 
they  had  duly  qualified  themselves  and  accepted  office. 

The  affidavits  in  answer  stated  that,  on  3d  November 
]836',  the  mayor  appointed  a  meeting  to  be  held  at  the 
Guildhall  on  the  following  day,  for  the  purpose  of 
enabling  the  newly  elected  councillors  to  make  the 
necessary  declarations,  of  which  notice  was  given  by  the 
town  clerk  to  Littlehales,  Benny,  and  Wells  ;  that  Little- 
hales  and  Wells  attended  accordingly,  on  the  4th  No- 
vember, at  the  Guildhall,  accepted  the  office,  and  signed 
the  declaration  in  the  inrolment-book :  that,  at  the  same 
time,  after  some  conversation,  the  mayor  drew  up  and 
signed  an  instrument,  now  in  the  custody  of  the  town 
clerk,  as  such,  to  the  effect  that,  on  reference  to  the 
mayor,  it  was  determined  that  Wells  should  be  the 
councillor  to  quit  office  in  the  room  of  Mr.  Alderman 
Earle,  That,  on  5th  November  following,  and  before 
the  signing  and  publishing  of  the  declaration  by  W.  H. 
Earle  and  J.  Dummer,  Benny  accepted  office  and  signed 
the  declaration.  That  Littlehales,  Benny,  and  Wells  had 
since  been  summoned,  and  acted  on  all  meetings  of  the 
council. 

In  Easter  term  last,  Sir  J.  Campbell,  Attorney-General, 
obtained  a  rule  nisi  for  a  quo  warranto  information 
against  Littlehales,  Benny,  and  Wells,  and  it  was  made 
part  of  the  rule  that  this  motion  should  come  on  for 

(a)  Sect.  50. 

argument 
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argument  at  the  same  time  with  the  motion  for  a  manda-  1837 
mus.    On  the  latter  case  being  now  called  on  in  the 
peremptory  paper, 


Sir  W.  W.  Follett  (with  whom  was  Crowder,)  con- 
tended that  the  application  for  a  quo  warranto  ought 
not  to  be  now  heard,  unless  the  rule  for  a  mandamus 
were  discharged,  and  with  costs ;  and  he  observed  that, 
upon  the  rule  for  a  mandamus  being  granted  and 
enlarged,  the  party  impugning  the  present  election  had 
the  affidavits  in  answer  to  that  rule  in  their  hands,  and 
had  availed  themselves  of  this  advantage,  to  set  on  foot 
a  new  application,  involving  the  same  matter  of  dispute. 

Sir  J,  Campbell,  Attorney- General,  and  Erie,  contra. 
When  the  rule  for  a  quo  warranto  was  moved  for,  the 
Court  was  informed  that  the  other  rule  was  depending. 
\_Littledale  J.  Is  there  any  instance  of  two  such  rules 
being  brought  on  together  ?  If  allowed,  it  would  be  a 
constant  practice].  The  rules  are  distinct,  but  stand 
next  to  each  other  in  the  paper ;  there  is  nothing 
irregular  in  their  being  disposed  of  together.  [Lord 
Denman  C.  J.  We  cannot  be  blind  to  the  fact  that  the 
cases  are  placed  next  to  each  other  at  your  desire.  You 
obtain  a  rule  for  a  mandamus  to  admit  because  there 
has  been  no  election  of  the  adverse  parties,  and  then  a 
rule  for  a  quo  warranto  because  those  parties  have  been 
improperly  elected.  It  is  an  attempt  to  try  your  title 
in  two  inconsistent  forms.  Littledale  J.  The  answer  to 
the  mandamus  would  be,  that  the  office  is  full.  The 
motion  for  a  quo  warranto  assumes  it  to  be  full.  Pat- 
teson  J.  The  rule  nisi  for  a  quo  warranto  should  not 
have  been  made  in  the  present  terms.  To  grant  two  such 

rules 
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1837.  rules  with  the  understanding  that  they  should  come  on 

— ~ —  together  was,  in  effect,  granting  a  rule  in  the  alter- 

The  King 

against  native  (a)  ]. 


The 
Mayor,  &c.  of 
Winchester. 


The  Court  then  called  on  Sir  TV.  W.  Follett  to  shew 
cause  against  the  rule  for  a  mandamus. 

Sir  W.  W,  Follett  (with  whom  was  Crovoder,)  now 
shewed  cause.  Whether  or  not  Littlehales,  Benny, 
and  Well's  be  removeable  by  quo  warranto,  it  is  clear 
that  a  mandamus  cannot  issue,  because  at  present  the 
office  is  full.  Sect.  43  provides  that  the  elections  in 
boroughs  having  wards  are  to  be  conducted  in  each 
ward  as  in  the  case  of  elections  for  the  whole  borough ; 
sect.  35.  therefore  applies,  which  directs  that  the  mayor 
and  assessors  shall  examine  the  papers,  and  that  the 
oiayor  shall  publish  a  list  of  the  names  of  the  persons 
elected.  The  publication  has  taken  place;  and  the 
parties  declared  to  be  elected  have  acted.  The  subse- 
quent declaration  of  the  assessors  is  immaterial:  after 
the  election  they  were  functi  officio.  (He  was  then 
stopped  by  the  Court.) 

Sir  J.  Campbell,  Attorney-General,  and  Erie,  contra- 
First,  W.  H.  Earle  and  J.  Dummer  were  duly  elected. 
£Lord  Denrnan  C,  J.  Assume  that  for  the  present.]  It 
follows  that  the  office  is  not  now  full  against  them.  In 
Rex  v.  The  Mayor  of  Colchester  (b)  two  parties  claimed 
under  the  same  election  to  be  recorder,  and  one  had 

(a)  See  Rex  v.  Beedle,  3  A.  E.  467.  Also  an  Anonymous  case  cited 
toy  LawrenceS.  in  Rex  v.  The  Corporation  of  Bedford  Level,  6  East,  360. 

(b)  2  T.  R.  259.  See  Rex  v.  The  Minister  and  Churchwardens  of  Stoke 
Damerel,  SA.fyE.  584.   Rex  v.  The  Mayor,  §c.  of  Oxford,  6  A.  $  E.  349. 

acted; 
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acted;  and  the  Court  refused  a  mandamus.    There  the  1837. 

party  acting  had  been  admitted  formally,  and  was  sworn  The  KlNG 

in ;  that  created  a  plenarty.    But,  under  stat.  5  &  6  W.  4.  against 

c,  76.,  there  is  no  analogous  proceeding  to  vest  the  office.  Mayor,  &c.  of 

mi  i         ii  •  tiii  Winchester. 

lhe  party  elected,  by  sect.  50.,  is  to  make  the  declar- 
ation of  acceptance,  which  he  may  do  before  any  two 
aldermen  or  councillors.  This  is  no  more  than  all  the 
claimants  may  do,  and,  in  this  case,  have  done.  The 
publication  by  the  mayor  or  aldermen  can  have  no 
effect.  The  party  having  the  majority  is  to  "  be 
deemed  to  be  elected,"  by  sect.  35.  Then  the  mayor 
is  simply  to  publish  the  fact.  The  argument  founded  on 
the  publication  would  shew  that  a  party  was  actually  in 
occupation  of  the  office  who  had  never  come  near  the 
borough ;  for  the  mayor  might  make  the  publication  in 
such  a  case.  His  office  is  that  of  returning  officer  only; 
and  his  return  of  the  election  does  not  put  the  party  in 
actual  possession.  The  applicants  here  demand  to  be 
allowed  to  act ;  which,  if  they  be  duly  elected,  they  have 
a  right  to  do.  \Patteson  J.  Sect.  50.  preserves  the 
necessity  of  subscribing  the  declaration  under  stat. 
9  G.  4.  c.  17.  s.  2.,  which  must  be  made  in  one  month 
after  admission.  Lord  Denman  C.  J.  It  does  not  appear 
whether  the  parties  now  applying  accepted  the  office  by 
making  the  declaration  mentioned  in  sect.  50.  within  five 
days,  as  directed  by  sect.  51.]  The  office  is  no  more 
full  by  Littlehales,  Benny,  and  Wells,  than  by  the  parties 
now  applying. 

Lord  Denman  C.  J.  Under  sect.  35.  the  alderman 
and  assessors  have  examined  the  voting  papers,  and  have 
deemed  particular  parties  elected,  all  of  whom  have 
accepted  within  the  five  days;  and  these  parties  have 

since 
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1837.       since  then  acted.    If  that  be  not  an  admission,  there 
can  be  no  admission  at  all.    If  we  were  to  grant,  this 

The  King  & 

against  mandamus,  we  should  be  bringing  opposite  parties  be- 
Mayor,&c.  of  fore  us  by  alternate  orders.     The  legislature  cannot 

Winchester.  .  «   i  .  i-  1  i 

have  intended  to  establish  a  state  or  things  so  liable  to 
arbitrary  and  petty  distinctions.  I  am  of  opinion  that 
the  office  is  full  under  the  only  authority  created  by  the 
statute. 


Littledale  J.  I  think  the  office  is  full.  The  per- 
sons now  acting  have  been  declared  to  be  elected  by 
the  proper  authority,  and  have  made  the  required 
declaration  themselves.  It  is  argued  that  the  rule 
which  prevailed  under  the  old  system  no  longer  applies, 
because  a  declaration  before  two  aldermen  or  coun- 
cillors is  now  substituted  for  the  formal  admission  which 
x  took  place  before  the  corporate  authorities.  Under 
sect.  51.  a  party  elected,  who  does  not  accept  within 
five  days,  is  liable  to  a  fine.  If  an  acceptance,  such  as 
that  section  prescribes,  does  not  fill  the  office,  I  do  not 
see  how  it  ever  can  be  filled. 


Patteson  J.  Assuming,  for  argument's  sake,  that 
the  alderman  has  declared  a  party  to  be  elected  who,  in 
fact,  was  not  duly  elected,  it  is  clear  that  all  the  acts 
prescribed  by  the  statute  have  been  done,  and  that  the 
office  is  full,  whatever  other  claimants  there  may  be.  It 
is  not  the  duty  of  the  council  to  admit  parties  who  have 
not  been  declared  duly  elected. 

Williams  J.  I  am  of  the  same  opinion ;  and  I  would 
not  add  any  thing,  except  for  the  importance  of  dis- 
tinguishing between  cases  where  a  mandamus  is  to  go, 

and 
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and  cases  where  other  methods  of  trying  corporate  1837. 
rights  are  proper.    Under  the  statute  the  office  is  here     The  KlNG 
full.    What  more  could  be  done  ?    No  additional  step  against 

The 

is  suggested;  and  the  argument  really  comes  to  this,   Mayor, &c.  of 

Winchester. 

that  nothing  at  all,  under  this  statute,  can  make  the 
office  full.  The  safest  plan  is  to  consider  the  office  full 
when  a  party  has  been  declared  duly  elected. 

Rule  discharged  with  costs  (a). 

(a)  The  rule  for  a  quo  warranto  was  afterwards  made  absolute,  with- 
out any  further  intimation  of  opinion  by  the  Court,  See  now  stat. 
7  TV.  4.  &  1  Vict.  c.  78.  s.  1 1. 


Watts  against  Eraser  and  Another. 


Friday, 
June  9th. 


CASE.    The  first  count  was  for  a  libel  in  a  work  In  an  action  of 
libel  the  de- 

called  Preiser's  Magazine,  ridiculing  the  plaintiff  fendant  may 
as  editor  of  a  publication  called  the  Literary  Souvenir,  gatio'n,  that  he 
and  attacking  the  Souvenir ;  the  second  count  was  for  to^uTthe6*1 
a  libel  in  the  same  magazine,  reflecting  on  the  plain-  itionsofS»l°" 
tiff  personally.    Plea,  Not  Guilty.    On  the  trial  before  ?laintiff  riflect" 

r  J  1  J  ing  upon  him. 

Lord  Denman  C.  J.,  at  the  sittings  in  Middlesex  after  Quaere, 

°  whether  the 

Michaelmas  term  1835,  it  appeared  that  the  alleged  means  of  proof 

•  L  furnished  by 

libels  were  published  in  183*  and  1835.    The  defend-  stat.  38  G.  3. 

i       i        •      ...       ,      i     t  r    i       c- 78,  sects- 1 1 
ants  proposed  to  shew,  in  mitigation,  that  the  defendant  and  17  (and 

see  now  stat. 
6  &  7  IV.  4. 

c.  76.  s.  8.),  as  to  the  publication  of  newspapers,  be  applicable  to  prove  such  publication 
by  a  plaintiff.  * 

A  defendant  offering  such  evidence  in  mitigation  must  prove  that  the  libel  which  he 
complains  of  came  to  his  knowledge  before  he  libelled  the  plaintiff'. 

The  mere  production  from  the  stamp  office  of  a  newspaper  deposited  there  by  the  plain- 
tiff as  publisher,  according  to  stat.  38  G.  3.  c.  78.  s.  17.v  does  not  prove  this  fact. 

Nor  is  it  even  to  be  inferred  from  the  deposit  of  such  newspaper  that  similar  ones  were 
published  to  the  world  in  general. 

If  defendant  alleges  in  mitigation  that  a  libellous  book  was  published  against  him  by 
plaintiff',  and,  in  support  of  such  case,  a  bookseller  produces,  from  his  own  possession,  a 
printed  book,  stating  his  belief  that  it  is  one  of  a  number  of  copies  published  at  his  shop, 
this  is  not  evidence  for  the  jury  that  another  book  with  the  same  contents  was  actually 
published. 

Ifraser, 
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1837.  Fraser,  before  publishing  the  matter  now  complained  of, 
— —      had  0n  several  occasions  been  libelled  by  the  plaintiff  in 

Watts 

against       the  Literary  Souvenir,  and  in  newspapers  called  the 

FrASE  K« 

United  Service  Gazette  and  the  Alfred ;  which  libels,  it 
was  suggested,  had  provoked  those  now  in  question. 
The  reception  of  such  evidence  was  objected  to,  but  the 
Lord  Chief  Justice  held  it  admissible  (a).  To  prove  the 
plaintiff's  connection  with  the  United  Service  Gazette, 
the  defendants  put  in  a  certified  copy  of  an  affidavit 
filed  at  the  stamp  office  in  1833  pursuant  to  stat. 
38  G.  3.  c,  78.,  ss.  1,  2.  5.  and  9.,  stating  Watts  to  be  a 
proprietor  of  that  paper.  They  also  produced,  from 
the  British  Museum,  newspapers  which  they  proved  to 
have  been  deposited  at  the  stamp  office,  under  sect.  1 7.9 
and  transmitted  from  thence  to  the  Museum,  corre- 
sponding with  the  description  in  the  affidavit,  and  of 
subsequent  dates.  Evidence  according  to  the  statute 
was  also  given  as  to  the  Alfred;  and  a  witness  was  called 
who  had  printed  the  copies  sent  to  the  stamp-office  and 
now  produced,  and  had  signed  them  with  his  name,  as 
servant  to  the  plaintiff.  It  was  proved  that  the  plaintiff 
had  read  to  a  witness,  as  his  own,  an  article  in  one  of  the 
papers  which  it  was  now  proposed  to  put  in.  The  de- 
fendants' counsel  then  proposed  to  read,  for  the  purpose 
of  mitigation,  parts  of  the  several  papers  thus  given  in 
evidence ;  but  the  reading  was  objected  to,  and  the  Lord 
Chief  Justice  held  the  evidence  inadmissible  (b).  A  Li- 
terary Souvenir  for  1832  was  also  produced  for  the  same 
purpose ;  and  a  witness,  in  the  employ  of  Messrs.  Long- 

(a)  Watts  v.  Fraser,  I  Moo.  $  Rob.  449. 

(b)  Copies  of  another  newspaper,  the  "  Old  England"  were  ten- 
dered and  rejected,  under  similar  circumstances;  but  no  further  point 
arose  on  this  part  of  the  case. 


mans, 
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mans,  the  booksellers,  deposed  to  his  belief  that  this  was  1337. 
one  of  a  number  of  copies  published  by  them  for  the 

r        r  J  _  Watts 

plaintiff ;  but  he  declined  to  say  positively  that  the  indi-  against 

FrASER. 

vidual  copy  might  not  have  been  still  in  sheets  within  a 
week  before  the  trial.  This  book  also  was  rejected.  The 
libels  for  which  this  action  was  brought  did  not  refer  to 
any  of  the  alleged  libels  on  the  defendant  Fraser.  A 
verdict  was  found  for  the  defendants  on  the  first  count, 
and  for  the  plaintiff  on  the  second,  with  ]  50/.  damages* 
Erie,  in  the  ensuing  term,  obtained  a  rule  nisi  for  a 
new  trial,  on  account  of  the  rejection  of  evidence.  In 
this  term  («), 

Sir  J.  Campbell,  Attorney-General,  Sir  F.  Pollock,  and 
Barstow,  shewed  cause.  The  publications  complained 
of  by  the  defendant  were  no  doubt  admissible  in  miti- 
gation, if  they  had  been  introduced  by  regular  proof. 
But  evidence  like  this,  of  which  the  pleadings  give  no 
notice,  ought  to  be  rigidly  watched.  And  the  enact- 
ments of  stat.  38  G.  3.  c.  78.,  relied  upon  by  the  de- 
fendant, are  contrary  to  the  principles  of  the  common 
law,  and  should  not  be  extended  to  any  objects  or 
circumstances  but  the  particular  ones  for  which  they 
were  designed.  Now,  the  intention  of  the  act  was 
to  facilitate  proof  against  printers,  publishers,  and  pro- 
prietors, in  actions  or  criminal  proceedings  ;  but  not 
to  mve  the  same  advantage  to  a  defendant  seeking  to 

o  c>  o 

prove  publications  against  the  plaintiff  and  for  a  pur- 
pose collateral  to  the  main  issue,  namely,  to  reduce  the 
damages  by  shewing  provocation.  Sect.  9  makes  the 
affidavits  sworn  at  the  stamp  office  (or  certified  copies) 


(a)  May  29th.    Before  Lord  Dcnman  C.  J..  Littledale  and  Pattcson  Js. 

Vol.  VII.  Q  conclusive 
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1837.  conclusive  evidence  against  the  parties  swearing,  and 
~~~~~      prim&  facie  evidence  against  others  named  in  such  affi- 

W  ATTS  A  0 

against  davits,  as  to  the  matters  therein  set  forth,  "  in  all  pro- 
Fraser. 

ceedings  civil  and  criminal  touching  any  newspaper  or 
other  such  paper  as  aforesaid,  which  shall  be  mentioned 
in  such  affidavits,"  "  or  touching  any  publication,  matter, 
or  thing  contained  in  any  such  newspaper  or  other 
paper."  These  expressions  evidently  contemplate  proof 
to  be  offered  by  the  plaintiff  or  prosecutor,  on  the 
main  issue,  as  against  the  parties  making  or  named  in 
the  affidavit.  Then  sect.  1 1  must  be  read  together  with 
the  former  enactments,  and  as  a  continuation  of  them : 
indeed,  in  the  later  act,  6  &  7  W.  4.  c.  76.,  the  enact- 
ments corresponding  with  those  now  in  question  are 
embodied  in  one  clause,  sect.  8.  Stat.  38  G.  3.  c.  78. 
s.  11.  enacts  that  it  shall  not  be  necessary,  after  pro- 
duction of  the  affidavit  or  certified  copy  in  evidence 
against  the  parties  making  or  named  in  them,  "  and 
after  a  newspaper,  or  other  such  paper  as  aforesaid,  shall 
be  produced  in  evidence,  intituled  in  the  same  manner 
as  the  newspaper  or  other  paper  mentioned  in  such 
affidavit,"  &c,,  and  otherwise  corresponding  with  it, 
"  for  the  plaintiff*,  informant,  or  prosecutor,  or  person 
seeking  to  recover  any  of  the  penalties  given  by  this  act, 
to  prove  that  the  newspaper,  or  paper  to  which  such 
trial  relates,  was  purchased  at  any  house,  shop,  or 
office,  belonging  to  or  occupied  by  the  defendant  or  de- 
fendants, or  any  of  them,  or  by  his  or  their  servants,"  &c. 
The  party  producing  the  newspaper  in  this  case  is  not 
a  plaintiff,  informant,  or  prosecutor,  or  person  seeking 
to  recover  penalties,  but  a  defendant.  Sect.  1 7?  though 
more  general,  makes  no  difference  on  this  point.  It 
enacts  that  one  of  the  newspapers,  or  other  papers, 

&c, 
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&c,  published  each  day,  shall  be  delivered  at  the  stamp  1837. 
office  to  the  commissioners  or  their  officer,  signed  by  the  "^~"s 
printer  or  publisher,  and  that,  "  in  case  any  person  or  against 

t   *  Fraser. 

persons  shall  make  application  to  the  commissioners,  or 
such  officer  as  aforesaid,  in  order  that  such  newspaper 
or  other  paper,  so  signed  "  &c,  "  may  be  produced  in 
evidence  in  any  proceeding  civil  or  criminal,  the  said  com- 
missioners, or  such  officers,  shall,  at  the  expense  of  the 
party  applying  at  any  time  within  two  years  from  the 
publication  thereof,"  cause  the  same  to  be  produced  in 
court,  or  deliver  it  to  the  party  applying.  That  clause 
is  not  independent  of  sect.  11.  The  commissioners  are 
to  produce  the' paper,  valeat  quantum  ;  but  its  effect,  as 
evidence,  must  be  regulated  by  the  eleventh  section ; 
and  there  have  been  instances  in  which  a  newspaper 
obtained  from  the  stamp  office  by  the  prosecutor  or 
plaintiff  has  been  found  to  vary  from  the  publisher's 
affidavit  in  some  of  the  particulars  mentioned  in  sect.  1 1, 
and  it  has  consequently  become  necessary  to  prove  the 
publication  as  at  common  law  (a).  If  sect.  17  made 
the  paper  obtained  from  the  stamp  office  evidence, 
merely  as  coming  from  that  custody,  the  restrictions  in 
sect.  11  would  be  idle.  It  may  also  be  a  question 
whether  sect.  17  authenticates,  in  any  degree,  papers 
produced  after  the  lapse  of  two  years. 

Assuming  it  to  be  proved  that  any  particular  paper 
given  in  evidence  on  this  trial,  as  coming  from  the 
stamp  office,  had  been  printed,  and  deposited  there,  by 
the  plaintiff,  it  does  not  follow  that  similar  papers  were 

(a)  The  Attorney- General  mentioned  instances,  within  his  own  re- 
collection, on  proceedings  against  the  John  Bull  and  Satirist  newspapers. 
See  Murray  v.  Soutcr,  cited  in  Cook  v.  Ward,  6  Bing.  414.  Her  v. 
Fra  n  ays,  2  A.  §  &  49. 

Q  2  published 
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1837.  published  to  the  world  in  general,  or  that  such  a  paper 
reached  the  defendant.    Nor  was  there  any  evidence  to 

Watts 

against  this  effect,  unless  the  statute  makes  the  production  of  a 
paper  from  the  stamp  office,  in  a  case  like  this,  equiva- 
lent to  such  evidence.  The  defendant  undertakes  to 
prove  that  a  paper  reflecting  upon  him  was  published 
by  the  plaintiff,  whereby  he  was  provoked  to  issue  the 
present  libel.  But  the  publishing  of  each  newspaper  is 
a  separate  act ;  and  the  defendant  should  have  identified 
the  act  which  he  complains  of,  by  pointing  out  an 
individual  paper  which  the  plaintiff  has  published,  and 
by  which  the  defendant  has  been  provoked.  The 
stamp  office  copy  could  not  have  been  that  paper; 
and  no  other  is  in  evidence.  The  plaintiff  has  a  right 
to  suggest  that,  after  that  copy  was  deposited,  a  second 
edition  was  printed,  omitting  the  libellous  matter,  and 
that  no  copy  of  the  first  edition  got  abroad.  The  de- 
fendant ought  to  have  produced  a  paper  containing  the 
libellous  matter,  and  proved  to  have  reached  him  ;  or, 
at  least  (if  mere  probability  would  suffice),  he  should 
have  offered  evidence  rendering  it  probable  that  the 
paper  containing  such  matter  came  to  his  hands.  As 
an  original,  the  document  could  be  made  admissible  by 
such  evidence  only ;  and  it  could  not  be  treated  as  a 
copy  unless  there  had  been  something  in  the  nature  of 
an  original,  which  was  lost,  or  which  the  plaintiff  had 
had  notice  to  produce.  These  observations  apply  also 
to  the  Literary  Souvenir  of  1832:  there  was  no  proof 
that  the  defendant  had  seen  it ;  and,  to  become  secondary 
evidence,  it  could  only  be  put  in  as  a  copy  of  something 
which  he  had  seen.  The  case,  in  this  respect,  is  like 
Nodin  v.  Murray  (a)9  where  it  was  proposed  to  prove,  as 

(a)  3  Camp.  228. 

an 
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an  original  letter,  a  duplicate  taken  from  the  autograph, 
at  one  impression,  by  a  copying  machine,  but  Lord 
Ellenborough  said  that  it  could  be  treated  only  as  a  copy, 
and  was  not  admissible  without  a  notice  to  produce  the 
original  written  by  the  party's  own  hand. 

Erie,  contra.  The  doctrine  as  to  evidence  in  miti- 
gation, which  was  recognised  in  this  case  at  Nisi  Prius, 
and  by  Tindal  C.  J.  in  Tarpley  v.  Blabey  (a),  though 
opposed  in  some  degree  to  the  ruling  of  Abbott  C.  J.  in 
May  v.  Brown  (b),  is  not  now  disputed  on  behalf  of  the 
plaintiff.  [Lord  Denman  C.  J.  It  is  not  inconsistent 
with  Lord  Tenter  derts  opinion  in  May  v.  Brown  (b).~\ 
The  case  in  mitigation  was  made  out.  The  sections 
referred  to  of  stat.  38  G.  3.  c.  78.  extend  to  this  case. 
Sect.  9  applies  generally  to  "  all  proceedings  civil  and 
criminal  touching  any  newspaper  or  other  such  paper  as 
aforesaid,  which  shall  be  mentioned  in  any  such  affi- 
davits," filed  at  the  stamp  office.  Sect.  11  appears,  by 
its  language,  to  contemplate  proof  given  by  a  plaintiff 
or  prosecutor  only;  but  there  is  no  ground  for  supposing 
that  such  parties  and  no  others  were  contemplated ;  the 
object  is  the  general  furtherance  of  justice  in  the  case  of 
publications  by  persons  not  known.  Sect.  17  would 
alone  render  the  evidence  in  question  admissible.  The 
newspapers  produced  were  proved  to  be  those  deposited 
at  the  stamp  office  :  in  some  instances,  two  years  had 
elapsed  from  the  time  of  deposit ;  but  the  papers  do  not 
cease  to  be  evidence  at  the  end  of  that  time,  though, 
perhaps,  the  obligation  on  the  commissioners  to  produce 
them  may  cease.    Then,  under  this  section,  it  is  the 

(a)  7  Car.  $  P.  395.    S.  C.  in  Banc.  2  New  Ca.  457. 
{b)  3  R  f  C.  118. 

Q  3  publisher's 
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1837.  publisher's  duty  to  deposit  at  the  stamp  office  a  copy  of 
Watt  the  newspaper  issued  by  him  on  each  day :  it  is  there- 
against  fore  to  be  presumed  that  he  deposits  a  copy,  and  not 
something  different.  Considering  the  purpose  of  the 
act,  the  legislature  must  be  taken  to  have  intended  that 
the  copy  deposited  should  be  evidence  of  that  which 
was  contained  in  the  other  papers  of  the  same  title 
issued  on  that  day  by  the  same  party.  The  delivery 
by  him  is  an  acknowledgment  that  the  copy  is  (as  it 
ought  to  be)  a  paper  of  the  set  then  publishing.  If  that 
be  not  so,  the  deposit  is  to  no  purpose.  \Patteson  J. 
The  words  in  sect.  17,  "  may  be  produced  in  evidence 
in  any  proceeding  civil  or  criminal,"  mean  proceedings 
in  which  the  copy  may  be  applied  for  according  to  the 
former  provisions  of  the  act ;  not  any  proceedings  what- 
ever. Lord  Denman  C.  J.  The  clause  has  reference  to 
a  former  one,  which  is  more  limited.  And,  supposing 
that  it  made  the  copy  evidence  for  the  present  purpose, 
you  require  the  further  step,  that  it  makes  the  copy  one 
of  several  duplicate  originals].  The  Court  of  Exchequer 
Chamber  seem  to  have  considered  a  newspaper  to  be 
so  in  Baldwin  v.  Elphinston  (a),  where  they  say,  "Print- 
ing in  a  newspaper  (as  laid  in  the  declaration)  admits 
of  no  doubt  upon  the  face  of  it.  It  shall  be  intended  a 
publication,  unless  it  be  shewn  that  the  newspaper  so 
printed  by  the  defendant  was  suppressed  and  never 
published."  \_Patteson  J.  The  Court  seem  there  to 
have  entered  into  a  question  of  evidence  which  was  not 
properly  before  them  as  a  court  of  error].  As  to  the 
cases  in  which  a  variance  has  been  found  between  the 
newspaper  and  the  publisher's  affidavit,  and  evidence 
then  given  as  at  common  law,  it  is  probable  that  the 

(a)  2  W.  Bl.  1037. 

papers 
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papers  there  were  produced,  under  sect.  11,  from  some  1837. 
other  custody  than  that  of  the  stamp  office.  At  all  Watts 
events,  it  would  not  follow  from  those  cases  that  the  against 

FftASEK.. 

papers  deposited  and  the  papers  circulated  are  not  prima 
facie  to  be  considered  as  similar.  There  was,  in  the  pre- 
sent case,  parol  evidence  of  an  acknowledgment  as  to  part 
of  one  of  the  papers ;  and  others  were  proved  to  have 
been  sent  to  the  stamp  office  by  the  plaintiff's  agent. 
In  Rex  v.  Hart  (a)  the  mere  production  of  a  newspaper 
from  the  stamp  office,  corresponding  with  the  affidavit 
there  filed,  was  held  evidence  of  a  publication  in  the 
place  mentioned  in  the  affidavit.  If  the  kind  of  proof 
here  tendered  was  admissible,  it  could  not  be  necessary 
to  give  direct  evidence  of  the  paper  having  come  to  the 
defendant's  hands ;  it  was  sufficient  to  have  shewn  that 
a  newspaper,  with  contents  such  as  the  defendant  com- 
plains of,  was  circulated  in  London :  proof,  more  or  less 
cogent,  might  have  been  given  of  its  having  reached 
him  ;  but  the  evidence,'  as  it  stood,  was  for  the  jury. 
\_Patteson  J.  Is  there  any  presumption  that  every  editor 
of  a  periodical  work  in  London  reads  every  London 
newspaper  ?  The  defendant's  publication  does  not  refer 
to  the  articles  published  by  the  plaintiff.]  In  Johnson 
v.  Hudson  (b)  the  proof  that  one  of  the  defendants  was 
cognisant  of  a  libel  publicly  circulated  was  not  con- 
clusive, but  it  went  to  the  jury.  [Lord  Denman  C.  J. 
The  papers  there  were  very  carefully  traced.]  As  to 
the  Literary  Souvenir  of  1832,  the  witness  from  Messrs. 
Longmans,  had  no  doubt  that  it  was  one  of  a  number 

(a)  10  East,  94. 

(6)  Tried  at  the  same  sittings  as  the  present  case.    See  p.  2353,  note  (l>), 
post. 

Q  4  of 
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1837.       of  copies  published  by  them;  then  it  was  a  question  of 
probability  for  the  jury,  whether  or  not  a  similar  copy 


Watts 


against       had  found  its  way  to  the  defendant.    It  was  not  neces- 
sary to  trace  an  individual  copy  into  his  hands. 

Cur,  adv,  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  In  deciding  this  case,  we  must  look  both  to 
the  nature  of  the  proposed  evidence  and  to  the  object 
with  which  it  is  offered.  The  object  is  to  shew  that  the 
defendant  was  provoked  by  libels  published  against  him. 
It  is  of  the  essence  of  such  a  case  that  some  proof  should 
be  given  of  the  libels  having  come  to  the  defendant's 
knowledge ;  if  such  proof  was  totally  wanting,  the  de- 
fence could  not  be  made  available.  But  the  present 
case  hardly  came  to  this  point;  for  I  thought  that 
the  newspapers  could  not  be  received  as  evidence  with- 
out proof  that  some  other  copy  had  been  issued  than 
that  deposited  at  the  stamp  office,  with  which  it  ap- 
peared that  the  defendant  could  not  have  been  ac- 
quainted. And  no  evidence  was  given  of  any  duplicate 
having  been  published.  Then  a  question  is  raised, 
whether  or  not,  in  the  absence  of  direct  proof,  it  can  be 
inferred  from  the  printing  of  one  newspaper,  which  was 
not  circulated,  that  another  exactly  corresponding  with 
it  was  printed,  which  might  meet  the  defendant's  eye. 
The  same  question  arises  as  to  the  book  which  was 
offered  in  evidence.  We  think  that  the  inference  can- 
not be  drawn,  and  that  some  evidence  should  have  been 
given  of  the  publications  having  actually  come  abroad. 
We  are  not  warranted  in  presuming  that  the  usual 
numbers  of  a  publication  were  in  fact  issued  in  any  par- 
ticular 
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ticular  instance.  One  authority,  Baldwin  v.  Elphin-  1837. 
ston  (a),  was  cited,  where  the  Court  of  Exchequer  ~~ 

v   '  A  Watts 

Chamber  held  that  printing  must,  prima  facie,  be  under-  against 

Fraser. 

stood  to  be  a  publishing,  because  the  matter  must  be 
delivered  to  a  compositor  and  other  workmen :  but  it 
does  not  follow,  as  of  course,  from  a  work  being  printed, 
that  the  party  sending  it  forth  employed  a  compositor 
or  other  workmen.  We  cannot,  therefore,  act  upon 
that  case.    The  rule  must  be  discharged. 

Rule  discharged  (b). 

(a)  2  W.  BL  1037. 


(b)  Johnson  against  Hudson  and  Morgan.  Thursday, 

January  14th, 

Case  for  publishing  a  libel  upon  the  plaintiff.    Morgan  suffered  judg-  *836. 

ment  by  default ;  Hudson  pleaded  Not  Guilty.     On  the  trial  before  In  an  action 

Lord  Denman  C.  J.,  at  the  Middlesex  sittings  after  Michaelmas  term,  aS^ns* ^or 

°  publishing  a 

1835,  it  appeared  that  the  alleged  libel  had  been  published  by  being  libel,  evidence 

sung  in  the  streets;  that  Morgan  had  printed  1000  copies  of  a  song,  sufficient  to  go| 

of  which  300  had  been  delivered  at  Hudson's  shop ;  that  the  song;  t0.  f        1S  furT. 

°  rushed  by  proot 

complained  of  had  been  sung  from  a  printed  paper  received  of  Hud-  that  a  libel  was 

son,  and  taken,  at  Hudson's  shop,  from  a  parcel  containing  about  300 ;  actually  pub- 

and  that  it  had  since  been  destroyed ;  but  the  person  who  sang  it  ns^ed »  *^at 

,  .  °  was  a  printed 

swore  that  it  corresponded  with  a  printed  song  which  was  produced,  and  paper,  since  de- 

which  had  Morgan's  name  on  it,  as  printer ;  and  one  of  Morgan's  stroyed ;  that 

journeymen  swore  that  the  printed  song  produced  corresponded  with  that  ^jth^printed^ 

which  Morgan  had  printed  and  delivered  to  Hudson.    The  counsel  for  paper  produc- 

Hudson  contended  that  he  was  entitled  to  a  nonsuit,  as  the  proof  failed  to  e^ ;  and  that  A. 

connect  Morgan  with  the  publication,   and  as  the  complaint  against  correspondii!'^1 

Hudson  was  of  a  joint  publication  only.    The  Lord  Chief  Justice  left  it  with  that  pro- 

to  the  jury  to  say  whether  there  was  a  joint  publication,  reserving  leave  duced,  and  sent 

rT    ,.     „     ,      ,  .    .™  300  to  a  shop 

to  move  to  enter  a  nonsuit.     verdict  for  the  plaintiff.  from  whence 

a  person  ac- 

Kclly  now  moved  according  to  the  leave  reserved.    There  was  no  ?Ua^  pujri'sb- 

evidence  that  Morgan  was  in  any  way  connected  with  the  libel.    [Lord  procured  jt  . 

Denman  C.  J.     Suppose  Morgan  had  pleaded  Not  Guilty,  as  well  as  and  that  the 

Hudson,  and  there  had  been  evidence  of  a  publication  by  Hudson  only,  J°e^  was»,on 

that  occasion, 

must  not  there  have  been  a  verdict  against  Hudson?]    Morgan  has  taken  from  a 

parcel  appa- 
rently containing  300. 
Buffered 
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suffered  judgment  by  default,  and  cannot,  therefore,  have  a  verdict ;  the 
damages,  therefore,  must  be  jointly  assessed ;  but  that  can  be  done 
only  upon  proof  of  a  joint  tort.  [Lord  Dewmare  C.  J.  We  will  not 
refuse  the  rule  on  the  ground  now  suggested  •  but  it  seems  to  me  to 
present  a  very  great  difficulty].  Then  the  present  question  may  be 
considered  simply  as  if  Morgan  alone  had  been  sued,  and  had  pleaded 
Not  Guilty.  The  general  rule  is,  that  the  identical  libel  published 
must  be  produced,  except  where  it  is  lost.  Now  here  the  actual  libel 
published  was  destroyed ;  but  then  the  secondary  evidence  must  in 
some  way  connect  Morgan  with  the  paper  destroyed.  It  is  not  sufficient 
for  a  witness  to  swear  that  it  was  like  some  other  paper  with  which 
Morgan  was  connected.  Had  such  evidence  been  sufficient  to  prove  a 
publication,  many  of  the  provisions  of  the  statute  38  G.  3,  c.  78.  would 
have  been  unnecessary.  Sect.  ]  1  would  be  superfluous,  if  the  evidence 
now  objected  to  were  sufficient.  This  objection  applies  to  two  steps  of 
the  proof. 


Littledale  J.  The  paper  from  which  the  actual  publication  was 
made  being  lost,  the  plaintiff  was  to  give  secondary  evidence.  Another 
paper  is  produced,  and  the  journeyman  swears  that  Morgan  printed 
papers  similar  to  it ;  and  then  evidence  is  given  of  the  correspondence 
of  the  paper  produced  with  that  which  is  lost.    I  think  that  is  sufficient. 

Williams  J.  I  think  there  was  sufficient  secondary  evidence  to  go 
to  a  jury  of  Morgan's  having  printed  the  paper  from  which  the  publica- 
tion took  place. 

Coleridge  J.  I  am  of  the  same  opinion.  The  question  relates  to 
the  copy  which  was  sung.  That  copy  was  printed  by  Morgan,  if  it 
formed  part  of  the  1000  copies  which  Morgan  was  proved  to  have  printed, 
and  of  which  300  were  proved  to  have  been  delivered  to  Hudson.  Now 
the  copy  from  which  the  song  was  sung  came  from  Hudson's  shop.  Can 
it  be  said  that,  on  all  the  facts,  there  was  not  evidence  for  a  jury?  There 
is  no  rule,  respecting  the  proof  of  identity,  peculiar  to  the  case  of  a 
printed  paper ;  the  evidence  may  depend  upon  correspondence  in  size, 
appearance,  and  other  circumstances. 


Lord  Denman  C.  J.  It  was  sworn  that  the  particular  paper  from 
which  the  song  was  sung  had  been  destroyed ;  and  that  let  in  the  secondary 
evidence.  The  witness  who  had  actually  sung  the  song  swore  that  the 
paper  destroyed  was  an  exact  copy  of  the  paper  produced.  The  question 
then  was,  whether  it  was  one  of  th%  parcel  taken  to  Hudson's  shop  from 
Morgan.  That  was  shewn,  from  the  correspondence  of  the  paper  produced 
with  those  printed  by  Morgan  in  name,  appearance  and  contents,  by  the 
evidence  of  the  journeyman.     If  we  drop  the  recollection  that  this  was 

a  printed 


in  the  Seventh  Year  of  WILLIAM  IV. 


235 


a  printed  paper,  and  examine  the  question  of  its  identity  as  we  should  a  1837- 

question  of  the  identity  of  a  bale  of  goods,  it  is  clearly  impossible  to  say   

that  there  is  not  some  evidence.    Then  there  is  also  evidence  that  Hudson  Watts 

and  Morgan  dealt  together,  and  that  their  dealings  comprehended  the  against 
printing  by  Morgan  of  some  paper  which  was  published  by  Hudson. 

Rule  refused. 


Doe  on  the  several  Demises  of  Thomas  Daniel,  Saturday, 

.  June  10th. 

Sheriff,  and  Affleck,  against  Coulthred 
and  Baldrey. 

EJECTMENT  for  lands  in  Suffolk.    On  the  trial  in  ejectment 
on  the  demise 

before  Bolland  B.,  at  the  Suffolk  Summer  assizes  of  s.,  evidence 

is  admissible  to 

1835,  the  plaintiff  relied  upon  the  demise  of  Sheriff  shew  that  a  de- 
only,  who  was  shewn  to  be  heir  at  law  of  Edmund  being^henln 
Affleck,  the  surviving  trustee  named  in  the  will  of  one  rentsPexecuted 
William  Daniel,  deceased.  a  def '  fmrS- 

mg  the  land 

William  Daniel,  after  disposing  by  the  will  of  certain  wit.h  an  an- . 

nuity,  in  which 

lands  in  Essex,  devised  to  the  trustees  the  residue  of  he  stated  s.  to 

be  legal  owner 

his  freehold  messuages,  lands,  and  hereditaments,  in  of  the  fee,  and 

a    rr  n  l  1  r    1  r  himself  to  hold, 

Suffolk,  to  and  to  the  use  or  the  trustees  in  fee,  on  trust  for  the  term  of 
that  they,  or  the  survivor,  or  the  heirs  of  such  survivor,  by  permission0' 
should  with  all  convenient  speed  sell  the  same,  and  ois' 
apply  the  money  arising  from  the  sale  to  the  payment 
of  debts,  funeral  expenses,  and  legacies,  and  lay  out  the 
residue  in  the  purchase  of  freehold  messuages,  lands, 
tenements,  and  hereditaments,  in  Essex,  and  settle  and 
convey  the  same  to  such  uses  and  estates,  &c,  as  were 
previously  devised  and  limited  concerning  the  landed 
property  in  Essex  before  mentioned.     The  Essex  pro- 
perty thus  referred  to  was  devised  to  trustees  in  fee, 
habendum  to  them  in  fee,  to  the  use  of  William  Barker 
Daniel  for  life ;  remainder  (after  certain  intermediate; 

limitations 
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1837.       limitations  of  estates  tail  which  failed  for  want  of  issue) 
to  the  use  of  Thomas  Daniel  in  fee.     W.  Daniel,  the 

Doe  dem. 

Daniel      testator,  died  in  1791. 

against 

Coulthred.  To  shew  that  Sheriff  was  legal  owner  of  the  lands 
which  were  the  subject  of  the  present  action,  it  was 
proved  that  W.  B.  Daniel,  for  many  years  before  and 
after  the  year  1813,  was  in  the  receipt  of  the  rents.  The 
plaintiff  then  offered  in  evidence  an  indenture  of  1st 
October  1813,  executed  by  W.  B.  Daniel,  and  made 
between  him  of  the  first  part,  John  Watier  of  the  second 
part,  and  James  Christie  of  the  third  part ;  wherein,  after 
reciting  the  will  of  William  Daniel  respecting  the  lands 
thereinafter  mentioned,  and  that  the  debts  and  legacies 
were  duly  paid,  it  was  witnessed  that  W.  B.  Daniel,  for 
securing  an  annuity  by  him  granted  to  John  Watier, 
party  to  the  indenture,  did  grant,  bargain,  sell,  and 
demise,  to  James  Christie  (as  trustee  for  Watier),  among 
other  parcels,  eight  acres  of  land,  &c,  then  in  the  occu- 
pation of  John  Baker  as  tenant  thereof  to  W.  B.  Daniel  $ 
which  land,  the  deed  stated,  "  was  part  and  parcel  of 
the  freehold  estate  late  of  the  said  William  Daniel,  as 
was  by  his  said  will  directed  to  be  sold,  and  held  by  the 
said  W.  B.  Daniel  for  the  term  of  his  natural  life,  with 
the  concurrence  of"  the  trustees,  "  or  the  survivor  of 
them,  or  the  heirs  of  such  survivor,  without  proceed- 
ing to  any  such  sale."  It  was  proved  that  the  land 
conveyed  by  this  indenture  was  the  land  which  was 
the  subject  of  the  present  action  {a) ;  and  that  W.  B. 
Daniel  died  in  1832.    The  defendants'  counsel  ob- 

(a)  Some  question  arose  whether  the  defendants,  on  the  evidence, 
were  not  shewn  to  have  come  into  possession  through  W.  B.  Daniel ;  but 
the  argument  ultimately  rested  only  on  the  facts  mentioned  in  the  text. 
See  the  judgment. 

jected 
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jected  to  the  receipt  of  this  indenture  as  evidence;  1837. 

but  the  learned  Judge  admitted  it,  reserving  leave  to 

the  defendants  to  move  for  a  nonsuit.    Verdict  for  the  Daniel 

plaintiff.    In  Michaelmas  term  1835,  Storks  Serjt.  ob-  CouShred. 

tained  a  rule  for  a  nonsuit.    On  a  former  day  in  this 

term  (a), 


Kelly  shewed  cause.  W.  B.  Daniel,  having  been  shewn 
to  be  in  receipt  of  the  rents  and  profits,  would  appear 
prima  facie  to  be  tenant  in  fee.  According  to  his  state- 
ment in  the  deed,  he  was,  at  law,  merely  tenant  at  will 
to  the  trustees,  and  had  only  an  equitable  life  estate. 
The  evidence  tendered  is,  therefore,  that  of  a  declaration 
by  a  deceased  party,  made  while  in  possession,  to  cut 
down  his  own  interest ;  and  such  evidence  is  constantly 
held  admissible.  The  case  falls  within  the  principle  of 
Holloway  v.  Rakes  (b),  Doe  dem.  Foster  v.  Williams  (c)> 
Davies  v.  Pierce  (d),  Peaceable  dem.  Uncle  v.  Watson  (<?), 
Came  v.  Nicoll(g),  and  Doe  dem.  Human  v.  Pettett  (/z). 
[Lord  Denman  C.  J.  referred  to  Woolway  v.  Rowe  (/).] 

Storks  Serjt.  and  Gunning,  contra.  It  does  not  appear 
that  W.  B.  Daniel  had  any  interest  under  the  will ;  for 
no  evidence  was  given  of  the  payment  of  debts,  and  the 
existence  of  a  surplus.  His  possession  is,  in  fact,  in 
contravention  of  the  trusts  in  the  will.  In  Doe  dem. 
Human  v.  Pettett  (h)  Abbott  C.  J.  seems  to  put  the 
decision  on  the  particular  circumstances  of  that  case ; 
and  his  language  there  shews  that  there  is  no  stringent 

(«)  May  29th.    Before  Lord  Denman  C.  J.,  Littledale  and  PatlcsonJs. 

(b)  Cited  by  Bidler  J.  in  Davies  v.  Pierce,  2  T.  R.  55. 

(c)  2  Cowp.  621.  (d)  2  T.  R.  53. 

(e)  4  Taunl.  16.  (g)  1  New  Ca.  430. 

(AJ  5  B.  §  Aid.  223.  (/)  1  A.  %  E.  1M. 

rule 
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1837.       rule  to  the  extent  contended  for  on  the  other  side.  If 
~      the  land  mentioned  in  the  annuity  deed  be  not  the  land 

Doe  dem.  ^ 

Daniel      mentioned  in  the  devise,  the  evidence  is  inadmissible ;  if 

against 

Coulthred.  it  be,  the  declaration  is  in  favour  of  W.  B.  Daniel, 
and  not  against  him,  for  he  claims  a  right  to  charge  it 
with  the  annuity,  which,  under  the  devise,  he  could  not 
do  without  a  breach  of  the  trust.  In  Doe  dem.  Human 
v.  Pettett  (a)  the  declaration  was  strongly  against  the 
party  making  it.  In  Outram  v.  Morewood(b)  it  was 
held  that  declarations  by  a  deceased  owner,  of  receipts 
of  rent,  could  not  affect  third  parties.  In  Woolway  v. 
Bawe  (c)  the  interest  of  the  party  who  made  the  de- 
claration was,  at  that  time,  the  same  as  the  interest  of 
the  party,  against  whom  the  declaration  was  proved,  at 
the  time  of  the  trial :  that  is  not  the  case  here. 

Cur.  adv.  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  plaintiff's  title  was  derived  from  the  surviving 
trustee  under  the  will  of  W.  Daniel,  empowering  them 
to  sell  the  premises  sought  by  this  ejectment,  and  to 
purchase,  with  the  price,  other  lands  which  were  to 
be  settled  on  his  son  W.  B.  Daniel  for  life,  with  remain- 
ders over.    The  trustees  never  sold. 

Baldrey,  one  of  the  defendants,  succeeded  his  father, 
who  had  paid  rent  as  tenant  for  some  years  to  TV.  B. 
Daniel  for  many  years  before.  The  defendant  first 
named  came  in  as  landlord. 

A  rule  nisi  for  a  nonsuit  was  granted,  on  the 
question  whether  certain   evidence  was   admissible  ; 

{a)  5B.$  (b)  5  T.  R.  121.       (c)  1  A.  &  E.  114. 

namely, 
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namely,  a  deed  executed  by  W.  B.  Daniel  for  raising  a 
sum  of  money,  to  be  secured  by  annuity  on  these  pre- 
mises, in  which  the  will  was  recited ;  that  the  trustees 
had  not  sold ;  that  W.  B.  Daniel  was  in  possession  by 
permission  of  the  trustees. 

The  learned  Judge  admitted  the  evidence :  we  think 
he  was  right,  on  the  principle  that,  TV.  B.  Daniel  being 
once  shewn  to  be  in  receipt  of  the  rents  and  profits,  his 
declaration  in  the  deed  that  he  held  under  and  by  the 
permission  of  the  lessor  of  the  plaintiff's  ancestor  was 
in  derogation  of  his  own  apparent  right  to  be  considered 
as  the  owner  in  fee.  We  cannot  look  at  the  equitable 
relation  in  which  the  parties  stood  to  each  other.  The 
sole  question  is,  in  whom  the  legal  estate  resides.  We 
think  the  admission  of  the  person  in  receipt  of  the  rent 
that  he  held  under  another,  whether  as  tenant  by  suf- 
ferance, or  as  receiver  of  the  rents,  is  undoubtedly  evi- 
dence that  he  himself  is  not  the  owner  of  the  legal 
estate.  Then  there  is  proof  here,  aliunde,  that  the  lessor 
of  the  plaintiff  had  the  legal  estate  under  W.  B.  DanieVs 
will ;  and  it  is  also  proved  that  the  father  of  the  de- 
fendant was  in  possession  in  the  lifetime  of  the  testator. 

Rule  discharged. 
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Saturday,       Doe  on  the  joint  and  several  Demises  of  Sir 

June  10th.  ° 

Richard  Bassett,  Knight,  and  Others, 
against  Anna  Mew. 

Doe  on  the  several  Demises  of  Edwards,  Jelly, 
Robert  Tucker,  and  Others,  against  Gun- 
ning and  Another. 

To  prove  the     HHHE  first  of  these  actions  was  an  ejectment  for  lands 

title  of  a  lessor  JL 

of  the  plaintiff         in  the  borough  of  Newport,  Isle  of  Wight.    On  the 

in  ejectment, 

claiming  as       trial  before  Littledale  J.,  at  the  Winchester  Spring  as- 

executor,  it  is 

sufficient  (with-  sizes,  1836,  it  appeared  that  Wood,  one  or  the  lessors  of 

groundfor  tne  plaintiff,  claimed  as  executor  of  William  Rayner, 

secondary °evi-  *n  whom  an  outstanding  term  was  vested.    As  evidence 

dence)  to  pro-  of  the  granting  of  probate  to  Wood,  the  plaintiff's  coun- 

duce  minutes  o  o       r  ?  r 

of  the  proof  of   sei  produced  the  will  from  the  registrar's  office  of  the 

the  will  and  T  _  & 

sealing  of        diocese  of  Winchester,  with  the  following  minute  at  the 

probate,  in- 
dorsed on  the  foot,  signed  by  the  surrogate. 

rogateVnd  re-r  "  The  19th  day  of  September,  1823.  Martha  Ray- 
ecclesiastical  ner>  William  Wood,  and  Francis  Worsley,  the  above- 
court;  it  being  name(j  executors,  were  dulv  sworn  well  and  faithfully  to 

proved  also  7  «  J 

that,  by  the  administer  the  goods,  chattels,  and  credits  of  the  above- 
practice  of  ° 

the  particular    named   William  Rayner,  the  testator,  deceased.  And 

court,  no  other 

record  of  such  they  further  made  oath  that  all  the  goods,  chattels,  and 

^ArT exempli-  credits  of  the  said  testator,  at  the  time  of  his  death,  did 

te^oTadminis-  not  amount  in  value  to  1000/.    And  they  lastly  made 

non°redtingmS  oath  tnat  the  contents  of  the  paper  writing  hereunto 

the  former  grant  annexecJ   and  to  which  they  have  severally  subscribed 

of  admmistra-  J  J 

tion,  requires     their  names,  are  true.    Before  me,  G.  Richards,  Sur- 

to  be  stamped 

only  as  an  ex-  rogate." 

emplification  of 

a  single  proceeding,  under  stat.  55  G.  3.  c.  184.  Sched.  Part  II.  tit.  ii.  Proceedings  in  the 
Ecclesiastical  Courts. 

On  motion  in  arrest  of  judgment,  a  declaration  in  ejectment,  stating  the  county  in  which 
the  lands  lay,  but  giving  no  further  local  description,  was  held  sufficient. 

To 


in  the  Seventh  Year  of  WILLIAM  IV. 


To  which  was  subjoined  the  following  memorandum,  1837. 
signed  with  the  initials  of  the  deputy  registrar. 

°  °  Doe  dem. 

"  23  Sept.  1823.    Probate  passed  the  seal  to  Serle.  Bassett 

against 

"  C.  W"  Mew. 

Mr.  Woolrych,  the  deputy  registrar,  was  examined,  and 
stated  the  practice  in  the  diocese  of  Winchester  to  be  that, 
after  the  jurat  (as  above  set  out)  was  signed  by  the  sur- 
rogate, which  was  done  at  the  time  of  proving  the  will, 
a  copy  of  the  will  was  engrossed  on  parchment,  and  the 
seal  affixed  by  the  deputy  registrar;  that  the  sealed 
copy  was  the  probate ;  that  the  signature  of  the  surro- 
gate to  the  jurat  was  the  authority  for  sealing;  that  the 
memorandum  by  the  deputy  registrar  was  never  made 
till  after  the  probate  was  sealed ;  and  that  there  was 
no  other  record  or  entry  of  the  granting  of  probate 
than  the  minute  subscribed  by  the  surrogate.  Serle  was 
a  proctor.  The  probate  itself  was  not  produced ;  nor 
was  any  ground  laid  for  the  reception  of  secondary 
evidence.  This  evidence  of  the  granting  of  probate  was 
objected  to  on  behalf  of  the  defendant.  Littledale  J. 
held  it  admissible,  but  reserved  the  point.  A  verdict 
was  found  for  the  plaintiff;  and,  in  Easter  term  1836,  a 
rule  nisi  was  obtained  for  entering  a  nonsuit,  on  the 
grounds  that  the  above  evidence  ought  not  to  have  been 
received,  and  that,  if  so,  no  case  was  made  out  on  the 
demise  of  Wood.    In  the  present  term  (a), 

Erie  shewed  cause.  The  surrogate's  minute  and  the 
memorandum  were  good  primary  evidence  of  probate 
granted.    There  is  no  record  of  that  fact  but  the  writing 

(n)  June  2d.    Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  .und 
Williams  .Ts. 
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1837.  on  the  will  itself,  which  is  the  very  act  of  the  Eccle- 
  siastical  Court.    It  has  been  held  that  the  grant  of 

Doe  deui.  . 

Bassett  letters  of  administration  was  sufficiently  proved  by  the 
MEwf  book  of  acts,  or  a  copy  from  the  act  in  the  registry  of 
the  book  of  the  Ecclesiastical  Court,  though  no  search 
had  been  made  for  the  letters  of  administration  them- 
selves, or  notice  given  to  produce  them  ;  Elden  v. 
Keddell  («),  Davis  v.  Williams  {b).  So,  in  the  case  of 
executors,  the  probate  act-book  from  Doctors'  Com- 
mons, containing  an  entry  that  the  will  was  proved  and 
probate  granted,  was  held  proper  evidence  of  those 
facts,  though  the  probate  was  not  produced,  nor  its  non- 
production  accounted  for  ;  Cox  v.  Allingham  {c).  It  is 
not  necessary  that  the  act  of  the  Court  should  be  en- 
tered in  a  book.  Where  the  practice  is  for  the  surro- 
gate to  make  his  minute  on  the  will  itself,  that  is  the 
original  evidence,  and  the  probate  itself  is  secondary. 
The  Court  then  called  upon 

Butt,  contra.  The  surrogate's  entry  in  this  case  was 
not  a  minute  of  any  judgment  or  order  of  the  Court, 
and  did  not  even  embody  any  direction ;  therefore  the 
first  two  cases  cited,  assuming  them  to  have  been  rightly 
determined,  are  not  in  point.  Lord  Ellenborougtis  obser- 
vation in  Elden  v.  Keddell  («),  that  the  book  of  acts  there 
"  was  the  authority  for  the  proper  officer  afterwards  to 
make  out  the  letters  of  administration,"  cannot  apply  to 
this  document,  which  is  merely  the  surrogate's  memo- 
randum that  the  parties  named  have  made  certain  depo- 
sitions, and  been  sworn  duly  to  administer.    In  all  the 

,  (a)  8  East,  187.  (b)  13  East,  232.  (c)  Jac.  Rep.  514. 

cases 
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cases  referred  to,  the  document  admitted  is  spoken  of  as 
the  book  of  acts  of  the  Court,  and  appears  to  have  had 
that  character.  The  jurat  here  has  neither  the  form 
nor  the  substantial  effect  of  such  a  book.  The  memo- 
randum by  the  deputy  registrar,  made  after  the  probate 
has  been  sealed,  is  still  less  like  the  entry  of  a  judicial 
act.  Davis  v.  Williams  {a)  was  an  action  of  assumpsit 
against  an  administratrix ;  and  slight  evidence  might 
be  sufficient  to  fix  that  character  upon  her  for  the  pur- 
poses of  the  action.  \The  Court  deferred  giving  judg- 
ment in  this  case  till  after  the  argument  in  Doe  dem. 
Edwards  v.  Gunning.~] 

Cur.  adv.  vidt. 


1837. 

Doe  dem. 

Bassett 

against 

Mew. 

Doe  dem. 
Edwards 

against 
Gunning. 


Doe  dem.  Edwards  v.  Gunning  was  an  action  of  eject- 
ment for  lands,  &c,  in  Somersetshire.  The  demises  were 
stated  in  the  declaration  to  have  been  made  in  the  county 
of  Somerset^  of  land,  &c,  "  situate  in  the  county  afore- 
said," without  further  local  description.  On  the  trial 
before  Bolland  B.,  at  the  Taunton  Spring  assizes,  1836, 
the  plaintiff,  on  one  of  the  demises,  derived  title  from 
John  Padjield,  as  executor  of  Grace  Green.  To  shew 
that  probate  had  been  granted  to  Padjield,  the  plaintiff's 
counsel  put  in  the  original  will  of  Grace  Green  (pro- 
duced by  an  officer  of  the  Ecclesiastical  Court  of  Wells) 
having  this  indorsement. 

"  Proved,  &c,  5th  August  1814,  before  the  worship- 
ful John  Turner,  clerk,  M.A.,  Surrogate,  &c,  by  the 
oath  of  John  Padjield^  the  sole  executor  within  named. 

"  Effects  under  2000/. 

«  Sealed." 

(«)  1  :i  East,  232. 

R  2         •  The 
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1837.  The  witness  stated  that  the  practice  in  the  diocese 

was  to  engross  the  grant  of  probate  on  the  will,  that 

Doe  dem,  . 

Edwards     there  was  no  other  act  of  granting  probate,  and  that  no 

against 

Gunning.     book  was  kept,  or  other  entry  made  of  such  grants. 

And  he  said  that,  seeing  this  memorandum  in  the  hand- 
writing of  the  deputy  registrar  (who  was  now  dead), 
he  had  no  doubt  that  the  probate  had  passed  the  seal. 
The  probate  was  not  produced,  nor  any  ground  laid  for 
admitting  secondary  evidence.  The  mode  of  proof  was 
objected  to,  but  the  learned  Judge  admitted  the  evi- 
dence, reserving  the  point  («). 

It  likewise  became  necessary,  under  another  demise, 
by  Robert  Tucker,  to  shew  that  'Robert  had  taken  out 
administration  of  the  goods  of  John  Tucker,  not  admini- 
stered by  his  widow  Sarah  Tucker,  who  had  been  ad- 
ministratrix thereof  with  the  will  annexed.  For  this 
pupose  the  plaintiff's  counsel  produced  an  exemplifi- 
cation of  the  letters  of  administration  granted  to  Robert, 
reciting  the  prior  grant  of  administration  to  Sarah  (b). 

(a)  The  same  point  was  reserved  as  to  probate  of  the  will  of  John  Pad- 
field,  the  indorsement  on  which  was  as  follows.  "  Proved,  &c,  22d  Oc- 
tober 1830,  by  the  oath  of  James  Burfitt  Edwards,  the  executor  within 
named;  a  power  being  reserved  for  Sarah  Burfitt  Edwards  and  Hannah 
Burfitt  Edwards,  spinsters,  minors,  and  the  executrixes  within  named,  to 
prove,  &c,  when  they  shall  respectively  arrive  to  a  competent  age  and 
lawfully  require  the  same. 

"  Effects  under  2000/. 
"  Sealed." 

The  circumstances,  in  other  respects,  were  the  same  as  those  stated  in 
the  text  as  to  Grace  Green's  will. 

(b)  The  exemplification  was  given  under  the  seal  of  the  Prerogative 
Court  of  Canterbury,  and  began  by  stating  that  it  was  found,  on  searching 
the  registry,  that,  on  &c,  administration,  with  the  will  annexed,  of  the 
goods  of  John  Tucker  was  granted  to  Sarah  his  widow :  it  then  further 
made  known  that,  on  &c,  administration,  with  the  will  annexed,  of  the 
said  J.  T.  &c.  (stating  the  grant  to  Robert  Tucker  of  administration  de 
bonis  non) ;  and  it  then  set  out  the  will. 


It 
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It  bore  a  single  Si.  stamp.  The  defendant's  counsel 
referred  to  the  Stamp  Act,  55  G.  3.  c.  184.  Sched. 
Part  II.  tit.  ii.,  "  Proceedings  in  the  Ecclesiastical 
Courts,"  &c,  which  imposes  a  duty  of  31.  on  the 
"  exemplification  under  the  seal  of  any  of  the  said 
courts  of  any  record  or  proceeding  therein;"  and  they 
contended  that  the  document  now  put  in  was  an  ex- 
emplification of  the  records  of  two  proceedings,  and 
ought,  therefore,  to  have  had  two  31.  stamps.  The 
learned  Judge  reserved  this  point  also,  admitting  the 
evidence.  A  verdict  was  given  for  the  plaintiff;  and, 
in  Easter  term  1836,  Barstow  obtained  a  rule  to  shew 
cause  why  a  nonsuit  should  not  be  entered,  or  the  ver- 
dict restricted  to  the  demise  of  Jelly,  and  a  verdict 
entered  for  the  defendants  on  the  other  demises;  or 
why  the  judgment  should  not  be  arrested,  on  the  ground 
that  no  sufficient  local  description  of  the  premises  was 
given  in  the  declaration.    In  this  term  [a\ 

Erie  and  Fitzherbert  shewed  cause.  As  to  the  first 
point,  it  was  only  necessary  to  shew  that  the  Judge  of 
the  Ecclesiastical  Court  had  pronounced  the  deposition 
before  him  sufficient,  in  a  matter  over  which  his  court 
had  exclusive  jurisdiction.  The  sealed  probate  is  only 
an  authentication  of  the  judgment,  given  to  furnish  the 
executor  with  a  medium  of  proof.  The  judgment  itself 
is  to  be  looked  for  elsewhere ;  and  the  mode  of  record- 
ing and  preserving  that  is  a  matter  of  practice,  de- 
pending on  the  rules  of  each  particular  court.  Cox  v. 
Allingkam  (b)  (followed  up  by  the  ruling  oi  Littledale  J, 
in  Doe  dem,  Bassett  v.  Meiv)  is  decisive  against  the 

(a)  June  3d.    Before  Lord  Dc nman  C.  J.,  Lilllcdalc,  FaUcson,  and 
Williams  Js. 
(6)  Jac.  Rep.  514. 

11  3  present 


1837. 


Doe  dem. 
Edwards 

against 
Gunning. 
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1837.  present  objection.  Broughton  v.  Dyson  [a)  also  shews 
'     ~~      the  admissibility  of  the  kind  of  evidence  now  in  ques- 

Doe  dem.  1 

Edwards     tion.    \_Littledale  J„    There  it  was  offered  only  as  se- 

against 

G unking.  condary.]  Where  the  probate  has  been  lost,  an 
exemplification  of  it  has  been  held  to  be  good  evi- 
dence (h).  If  so,  that  from  which  the  exemplification 
is  taken  must  also  be  good.  As  to  the  second  point; 
the  document  produced  was  the  exemplification  of  a 
record  or  proceeding  in  the  Ecclesiastical  Court,  and 
not  of  two.  It  set  forth  all  that  was  done  in  the  matter 
of  the  will  of  John  Tucker,  The  administration  upon 
which  the  plaintiff's  case  turned  was  of  the  goods  of 
John  not  administered  by  Sarah.  The  plaintiff  does 
not  derive  any  title  from  Sarah  ;  the  step,  that  adminis- 
tration was 'taken  out  by  her,  is  not  material  to  his  case; 
but  the  forms  of  the  Ecclesiastical  Court  require  that 
such  previous  grant  of  administration  should  appear  as  a 
part  of  the  narrative  of  proceedings,  A  stamp  is  not 
necessary  for  each  individual  fact  of  that  narrative.  The 
whole  forms  one  connected  record.  As  to  the  last 
objection,  that  the  premises  are  stated  to  be  in  Somerset- 
shire,  but  no  parish  or  vill  is  named, — the  omission  of 
these  is  aided  after  verdict ;  and  it  may  be  questioned 
whether  the  insertion  of  them  be  at  all  necessary.  In 
Doe  dem.  Rogers  v.  Bath  (c\  which  was  cited  in  moving 
for  the  rule,  no  local  description  was  given ;  the  only 
mention  even  of  a  county  being  the  statement  of  venue 
in  the  margin  (d).    Here  a  county  is  given ;  the  sheriff", 

in 

(a)  1  Brod.  <$•  B.  219.  S.  C,  as  Gorton  v.  Dyson,  3  B.  Moore,  558, 
{b)  Shepherd  v.  Shorthose,  1  Stra.  412.  (c)  2  Nev.  $  M.  440. 

(<f)  In  Doe  on  the  several  Demises  of  Rogers  and  Others  v.  Bath,  Cole-*- 
tidge  Serjt.  in  Easter  term,  1833,  obtained  a  rule  nisi  for  arresting  judg- 
ment (after  verdict  for  the  plaintiff  at  the  last  Cornwall  assizes),  on  the 
ground  that  the  declaration  gave  no  sufficient  local  description  of  the 
premises.    It  began :  —  "  Cormvall  to  wit,"  and  recited  that,  "  Whereas 

Melchisedec 
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in  executing  a  writ  of  possession,  can  have  no  doubt  1837. 
that  some  premises  in  his  bailiwick  are  to  be  recovered. 

Doe  dem. 

And  this  Court?  in  the  case  cited,  did  not  pronounce  any  Edwards 

against 

positive  judgment,  but  gave  leave  to  amend.  In  Catling-  Gunning, 
ham  v.  King  (a)  the  premises  were  described  (in  a  declar- 
ation in  ejectment)  as  situate  <€  in  ail  those  the  lordships, 
manors,  and  late  dissolved  abbey  or  monastery  of  Boyle 
and  Insemacranaw,  and  quarter  of  land  of  Tallagh,  with 
the  town  and  tenement  of  Boyle,  and  fairs  and  markets 
thereunto  belonging,  in  the  county  of  Roscommon  and, 
on  error  brought,  the  declaration  was  objected  to  because 
no  vill  was  named;  and  this  Court  gave  judgment  for 


Melchisedec  Rogers,  on  "  &c,  "  at  the  parish  of  Datiidstowe,  in  the  county 
of  Cornwall,  had  demised  six  acres  of  arable  land,"  &c,  "  with  the  ap- 
purtenances, to  the  said  John  Doe,  to  have  "  &c.  Two  other  demises 
were  recited  in  the  same  manner ;  and  the  declaration  then  stated,  as 
usual,  the  entry  of  John  Doe,  and  the  entry  upon  him  by  the  defendant* 
&c,  without  any  indication,  by  reference  or  otherwise,  of  the  local  si- 
tuation of  the  premises.  In  the  same  term  Erie  obtained  a  rule,  calling 
upon  the  lessors  of  the  plaintiff  to  shew  cause  why  the  issue  and  nisi 
prius  record  should  not  "  be  amended  by  inserting  the  situation  of  the 
premises  as  described  in  the  declaration;"  this  rule,  and  the  rule  for 
arresting  judgment,  to  come  on  for  discussion  at  the  same  time.  It  ap- 
peared, by  the  affidavit  in  support  of  the  rule  last  obtained,  that  the  de- 
claration, as  it  originally  stood  in  the  issue  delivered  to  the  defendant's 
agent,  stated  the  premises  to  be  situate  in  the  parish  &c,  and  county  &c.t 
in  the  usual  manner,  but  that  the  declaration  had  been  amended  by 
adding  a  demise,  and  afterwards  appeared  in  its  present  form.  A  proper 
local  description  was  also  given  by  the  consent  rule,  which  was  annexed 
to  the  present  affidavit.  In  Michaelmas  term,  1833  (November  22d),  Eric 
shewed  cause  agaitist  the  rule  for  arresting  judgment,  and  urged  that, 
if  the  alleged  defect  were  fatal  (which  he  denied),  the  plaintiff  should 
be  permitted  to  amend.  The  defendant's  counsel  were  absent.  The 
Court  (Denman  C.  J.,  Parlcc,  Taunton,  and  Patleson  Js.)  gave  leave  to 
amend,  on  payment  of  costs.  The  rule  was,  "  That  the  lessors  of  the 
plaintiff  be  at  liberty  to  amend  the  issue  and  Nisi  Prius  record  by  in- 
serting the  situation  of  the  premises  as  described  in  the  declaration,  on 
payment  of  costs,  including  the  costs  of  the  application  to  arrest  the 
judgment." 

(a)  1  Burr.  623* 

K  4-  the 
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1837.  the  plaintiff.  In  Rich  v.  Shere  (a),  there  cited,  where 
  judgment  was  reversed  in  the  Exchequer  Chamber, 

Doe  dem.  ......  ,.  ,  . 

Edwards      because  the  declaration  in  ejectment  did  not  shew  in 
Gunning.     what  "  town,  parish,  hamlet,  or  place"  the  land  lay, 
the  ground  stated  is  that  a  proper  vicinage  was  not 
shewn  from  which  the  jury  should  come;  and  probably 
the  same  argument  prevailed  in  Gray  v.  Chapman  (b) ; 
but  that  reason  no  longer  holds,  since  juries  have  been 
summoned  from  the  body  of  the  county;  Ware  v.  Boy- 
dell  (c).    In  Goodtitle,  Lessee  of  Bremridge,  v.  Walter  [d) 
the  declaration  was  for  lands  in  the  parish  of  West  Put- 
worth  and  Bradworthy.    It  appeared  in  evidence  that 
there  was  no  such  parish,  but  that  the  lands  lay  partly 
in  a  parish  called  West  Putworth,  and  partly  in  a  parish 
called  Bradworthy ;  and  the  Court  of  Common  Pleas 
held  (on  motion  for  a  new  trial)  that  the  word  "parish" 
might  be  treated  as  surplusage,  and  that  the  plaintiff 
might  recover  all  the  lands.    In  such  a  case,  the  state- 
ment in  the  declaration  could  be  no  guide  to  the  sheriff; 
and  in  ejectment,  as  in  other  personal  actions,  the  plain- 
tiff must  point  out,  at  his  peril,  to  the  sheriff  the  specific 
matter  to  be  recovered.    Nor  is  it  to  be  assumed  that, 
in  ejectment,  the  judgment  cannot  be  good  unless  an 
effectual  writ  of  possession  can  be  grounded  upon  it; 
for  it  was  not  always  the  practice  to  issue  writs  of  pos- 
session on  such  judgments;  and,  as  late  as  14  II.  7., 
error  was  brought  because  the  judgment,  in  ejectment, 
was,  that  the  plaintiff  recover  his  term  (e).    The  term 
may  have  expired  before  judgment;  and  then  the.  writ 
of  possession  would  be  inapplicable. 

(a)  Hob.  89.  (5th  ed.)  (b)  Cro.  Eliz.  822. 

(c)  3  M.  §  S.  148.  {d)  4  Taunt.  671. 

(e)  See  the  authorities  collected,  1  A.  $  E.  756.  note  (a),  to  Doe  dem. 
Poole  v.  Errington* 


Barstoxv, 
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Barstow,  contra.  First,  an  endeavour  is  made  here  1837. 
to  support  a  title,  as  executor,  by  production  of  a  me-  d"oe  aem 
morandum  written  at  a  time  not  ascertained,  and  without  Edwards 

against 

seal  or  signature.    The  probate  is  not  produced  or  Gunning. 
accounted  for;  and  the  memorandum  is  relied  upon  as 
primary  evidence.    It  may  be  necessary  to  review  the 
decision  of  Sir  Thomas  Plumer  M.  R.  in  Cox  v.  Ailing- 
ham  (a).    The  case  of  an  executor  (then  before  the 
Master  of  the  Rolls)  is  different  from  that  of  an  ad- 
ministrator :  the  latter  character  is  conferred  by  the 
ordinary  at  his  discretion,  and  may  be  granted  by  a 
mere  entry  in  the  registry-book,  and  without  seal, 
though  not  by  parol  merely ;  Toller  on  Executors,  p.  119. 
book  I.  c.  iii.  s.  8.  (b) :  but  the  executor's  authority  is 
derived  from  the  will.    "  When  the  will  is  proved,  the 
original  is  deposited  in  the  registry  of  the  ordinary  or 
metropolitan,  and  a  copy  thereof  in  parchment  is  made 
out  under  his  seal,  and  delivered  to  the  executor, 
together  with  a  certificate  of  its  having  been  proved 
before  him ;  and  such  copy  and  certificate  are  usually 
styled  the  probate;"    Toller,  p.  58.  b.  I.  c.  ii.  s.  5. 
"  The  probate  thus  passed,  although  it  does  not  confer, 
yet  authenticates  the  right  of  the  executor,  for  courts  of 
law  or  equity  take  no  judicial  notice  of  any  executor 
until  he  has  proved  the  will ; "  and,  <e  so  long  as  the 
probate  remains  unrevoked,  the  seal  of  the  ordinary 
cannot  be  contradicted,"  though  it  may  be  admitted  and 
avoided,  as  by  shewing  forgery.    Toller,  p.  74,  75,  b.  I. 
c.  ii.  s.  10.    In  the  case  of  an  executor,  therefore,  the 
probate  is  the  primary  evidence;  and,  until  the  means  of 
access  to  it  are  exhausted,  no  other  can  be  received. 


(a)  Jac.  licp.  514. 


{(>)  7th  cd. 

Eldeti 
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1837.       Elden  v.  Keddell  (a),  and  Davis  v.  Williams  (b),  where 
"*      the  book  of  acts  and  a  copy  from  the  act  in  the  registry 

DoEdem.  . 

Edwards      were  admitted  as  evidence,  were  cases  of  administration. 

against  . 

Gunning.  In  no  instance  but  in  the  case  of  Cox  v.  Allingliam  (c) 
has  any  document  but  the  probate  been  considered  pri- 
mary evidence  of  an  executor's  title ;  and  there  an 
official  book,  "  the  probate  act-book,"  was  produced ; 
which  distinguishes  that  case  from  the  present.  The 
Master  of  the  Rolls,  in  his  judgment  there,  says,  "  It  is 
only  the  act  of  the  Ecclesiastical  Court  that  is  to  be 
proved.  Now  we  have  here  the  original  book  containing 
the  entry  of  the  act  of  the  Court.  The  probate  is  only 
a  copy  of  this  act :  this  is  the  original,  and,  therefore, 
the  primary  evidence.  But  even  an  examined  copy  of 
the  probate  would  be  evidence  of  the  person  being  exe- 
cutor. I  observe,  that  it  is  so  laid  down  in  Mr.  Phillipps's 
book  (d),  and  in  Hoe  v.  Nelthrope  (e)  and  in  King  v. 
Haines  (g),  before  Lord  Holt,  and  this  without  proving 
that  the  probate  itself  is  lost."  In  the  page  referred  to, 
of  Mr.  Phillipps's  work,  is  a  passage  which  may,  per- 
haps, have  misled  the  Master  of  the  Rolls.  "  And 
though  the  original  will,  together  with  the  probate,  is 
produced  by  the  officer  of  the  Ecclesiastical  Court,  the 
will  cannot  be  read  in  evidence,  unless  it  bears  the  seal 
of  the  Court,  or  some  other  mark  of  authentication." 
But  in  Rex  v.  Barnes  (k),  there  referred  to,  the  probate 
itself  Was  used  to  prove  that  the  executors  were  entitled 
to  that  character ;  and  then  the  will  was  offered  to 

(a)  8  East,  187.  (6)  13  East,  232.  (c)  Jac.  Rep.  514.  j 

(d)  Vol.  ii.  p.  645.  8th  ed.    The  report  cites  "p.  317.  3d  edition." 

(e)  3  Salk.  154.    S.  C.  1  Ld.  Raym.  154. 

(g)  Rex  v.  Haines,  Slcinn.  584. 

(h)  '1  Stark,  N.  P.  C.  243. 

establish 
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establish  some  other  point;  and,  for  that  purpose,  Le  1837. 
Blanc  J.  would  not  admit  it  without  authentication.  In 

Doe  dem. 

Hoe  v.  Nelthrope  [a)  the  copy  of  a  probate  is  said  by  Edwards 

against 

Lord  Holt  to  be  evidence,  because  "  the  probate  is  an  Guxtning. 
original  taken  by  authority,  and  of  a  public  nature:" 
and  in  Rex  v.  Haines  (6)  Lord  Holt  says,  that  "  a 
copy  of  a  probate  of  a  will,  where  the  Court  has  juris- 
diction, is  good,  because  the  probate  itself  in  such  case 
is  an  original  act  of  the  Court,"  In  Shepherd  v.  Short- 
hose  (c)  the  probate  is  clearly  treated  as  an  original 
act  of  the  Court.  In  Noell  v.  Wells  (d),  where,  on  plea 
of  ne  uncques  executrix,  a  probate  was  produced  at  the 
trial,  the  ordinary's  seal  was  held  by  this  Court  to  be 
conclusive  of  the  genuineness  of  the  will,  unless  it  could 
be  shewn  that  the  seal  was  forged  or  repealed,  or  that 
there  were  bona  notabilia :  and  this  case  was  cited  with 
approbation  by  Butter  J.  in  Allen  v.  Dundas  (e),  where 
the  Court  in  like  manner  recognised  the  binding  effect 
of  the  ordinary's  seal,  and  the  authority  of  the  probate 
as  a  judicial  act.  Lord  Hardwicke  says,  in  Kempton 
dem.  Boyfield  v.  Cross  (g),  as  to  letters  of  administration, 
"  The  granting  administration  is  the  act  of  the  Eccle- 
siastical Court,  who  are  the  proper  judges.  The  proof 
of  that  act  is  by  the  commission  itself,  which  can  only 
be  denied  by  denying  the  seal,  or  by  a  copy  of  the  act 
of  Court,  or  by  an  exemplification  thereof."  The  dis- 
tinction now  contended  for,  between  the  case  of  an  ex- 
ecutor and  that  of  an  administrator,  does  not  appear  to 
have  been  considered  in  Cox  v.  Allingham  (Ji). 

As  to  the  second  objection  ;  the  exemplification  con- 

(«)  (iSalk.  154.    S.  a  lLd.  Raym.  154.  (b)  Skinn.  584* 

(c)  1  Stra.  412.  (d)  l  Lev.  '235.  (*)  3  T.  Ji.  ISli 

(g)  Cases  K.  15.  temp.  Hardwicke,  108,  109.       (/<)  Jac.  Rep»  514. 

tained 
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1837.      tained  the  proceedings  which  took  place  at  one  time  as 
7~      to  the  administration  with  the  will  annexed,  granted  to 

Doe  dem.  a 

Edwards     Sarah  Tucker,  and,  at  another,  as  to  the  administration 

against 

Gunning.  de  bonis  non,  granted  to  Robert  Tucker.  The  exempli- 
fication, therefore,  was  of  two  distinct  proceedings  within 
the  Stamp  Act.  Putting  them  on  one  parchment  could 
not  alter  their  nature. 

Lastly ;  there  is  no  authority  for  saying  that  lands  are 
sufficiently  described  in  a  declaration  in  ejectment  by 
stating  them  to  lie  in  a  particular  county,  without  any 
further  local  description.  Although  the  recovery  in 
ejectment  may  not  always  have  been  by  writ  of  posses- 
sion, that  writ  is  now  an  essential  part  of  the  proceed- 
ing. Doe  dem.  Rogers  v.  Bath  {a)  was  not  an  actual 
decision ;  but  the  Court  were  so  pressed  with  the  objec- 
tion that  they  gave  leave  to  amend  on  payment  of  costs. 
In  Cottingham  v.  King  (b)  the  principle  that  there  must 
be  some  further  local  description  than  the  name  of  the 
county  appears  to  be  conceded.  In  Goodtitle  dem.  Pi?i- 
sent  v.  Lammiman  (c),  and  Doe  dem.  Marriott  v.  Ed- 
wards (d),  where  the  situation  of  lands  was  misdescribed 
in  respect  of  the  parish,  the  variance  was  held  fatal.  In 
Goodtitle,  Lessee  of  Bremridge,  v.  Walter  (<?),  the  declar- 
ation described  the  lands  as  situate  in  the  "  parish"  of 
W.  P.  and  B. ;  there  was  a  parish  of  W.  P.  and  a  parish 
of  B. ;  and  part  of  the  lands  lay  in  each.  That  case 
does  not  support  the  generality  of  description  attempted 
here. 

Cur,  adv.  mlt. 

(a)  2  Nev.  §;  M.  440.    See  p.  246.  note  {d),  ante. 

(b)  1  Burr,  623.  (c)  2  Camp.  274. 
(d)  1  Moo.  $  R.  319.  (e)  4  Taunt.  67  U 
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Lord  Denman  C.J.  now  delivered  the  judgment  of  1837 
the  Court. 


Doe  dem.  Edwards  against  Gunning. 
The  same  point  arose  here  also. 

There  was  a  further  objection :  the  want  of  a  proper 
stamp  for  the  exemplification;  which  ought  to  be  31. 
for  each  will.  It  was  said  that  the  exemplification  set 
forth  the  wills  of  two  persons,  and  the  stamp  ought, 
therefore,  to  have  been  doubled.  But  this  was  merely 
accidental ;  the  one  title  appearing  merely  as  identify- 
ing the  party  on  whom  the  other  was  conferred.  This 
objection  therefore  appears  untenable. 

A  rule  was  also  applied  for  to  arrest  the  judgment  for 
want  of  a  parish  or  vill  appearing  in  the  declaration. 
We  think  this  immaterial,  the  county  being  mentioned. 

Rule  discharged. 


Doe  dem. 
Bassett 
against 


Doe  dem. 

Edwards 

against 
Gunning. 


Doe  dem.  Bassett  against  Mew.  Jjew 

The  sole  question  in  this  case  arose  on  the  proof  of 
probate  of  a  will.  The  will  was  produced  from  the 
registrar's  office  with  a  memorandum  at  the  foot  of  it, 
signed  by  the  surrogate,  that  the  executor  had  proved 
the  will,  and  (a)  that  the  probate  had  been  sealed.  It 
was  sworn  that  such  memorandum  was  never  made  till 
probate  had  been  granted  by  the  Court.  Evidence 
substantially  the  same  was  held  to  be  sufficient  by  the 
Master  of  the  Rolls  in  Cox  v.  Allingliam  (6),  cited  at  the 
bar,  in  accordance  with  earlier  decisions  in  this  Court, 
though  not  absolutely  flowing  from  them.  We  are  of 
opinion  that  these  authorities  ought  not  to  be  disturbed, 
and  that  the  rule  for  a  new  trial  must  be  discharged. 


(a)  See  p.  24  1 . 


(A)  Jac.  Rep.  514. 


254* 
1837. 


CASES  in  TRINITY  TERM 


fuZtoL  The  KlNG  against  The  Rector  and  Church- 
wardens of  Birmingham. 

One  of  two        a   RULE  was  obtained  in  this  term,  calling  upon  the 

candidates  tor  jlJL 

the  office  of  rector  and  churchwardens  of  the  parish  of  Bir- 

churchwarden 

was  elected  at  mingham  to  shew  cause  why  a  mandamus  should  not 

a  vestry,  and  . 

subscribed  the  issue  commanding  them,  or  such  of  them  to  whom  the 
office^utthe-  same  should  of  right  belong,  to  convene  a  meeting 
alleged  tThave  *n  vestry  °f  the  inhabitants  for  the  election  of  a  church- 
been  so  1m-  warden  of  the  said  parish  for  the  remainder  of  the  pre- 

properly  con-  r  1 

ducted  that  the  seni  year .  cause  to  be  shewn  on  notice  of  the  rule 

proceedings 

were  void.  To  given  to  the  rector,  and  to  the  churchwardens  and 

give  the  parties 

impugning  the  overseers,  or  some  of  them,  and  to  James  Brown.  It 

opportunity  of  appeared,  by  the  affidavits  in  support  of  the  rule,  that, 

lidity,  the™"  on  Easter  Monday  last,  the  rector  and  parishioners  met 

Seringa1"  m  vestry>  according  to  custom,  to  elect  two  church- 

pnma  facie  case  wardens.    The  rector  took  the  chair,  and,  as  he  was 

to  be  present- 
ed) granted  entitled  to  do,  nominated  one  churchwarden.  Two 

a  mandamus, 

calling  on  the  other  persons  were  then  proposed  and  seconded  as 

churchwardens  candidates  for  the  remaining  office  of  churchwarden, 

vestry  forefeet-  which  was  in  the  appointment  of  the  parishioners  ;  and 

warden^iMhe  tne  rector  was  called  upon  (in  pursuance  of  an  alleged 

remainder  of  custom)  to  take  a  shew  of  hands  upon  the  question  which 

the  year.  '  1  1 

At  an  elec-  candidate  should  be  appointed.    He  refused,  assigning, 

tion  in  vestry, 

where  the  right  as  a  reason,  that  the  provisions  of  stat.  58  G.  3.  c.  69. 

regulated  by  applied  to  this  election,  and  were  inconsistent  with  the 

Bourne's  Act,  proceeding  by  shew  of  hands ;  and  he  gave  directions  for 

T^'hisno'  a  P°^>  which  wras  forthwith  taken,  although,  as  these 

objection  to  the 
proceedings 

that  the  chairman  directed  a  poll  without  first  taking  a  shew  of  hands :  although  a  shew  of 
hands  was  demanded,  a*nd  the  poll  was  not  demanded,  but  was  objected  to.  Per  Lord 
JDenman  C.  J.  and  Littledale  J. 

affidavits 
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affidavits  stated,  no  parishioner  present  demanded  a  poll,  1837. 
and  several  remonstrated  against  it.    Votes  were  given      "  ~~~ 

°  °  The  King 

for  both  candidates ;  and  the  result  of  the  poll  was  de-  against 

The 

clared  to  be  in  favour  of  James  Brown.    The  affidavits  Rector,  &c.  of 

,  11111  Birmingham. 

went  into  a  detail  or  circumstances  to  shew  that  the  poll 
had  been  improperly  closed ;  and  that,  in  other  respects, 
it  had  been  so  unfairly  conducted  as  to  render  the 
election  void.  By  the  affidavits  in  opposition  to  the 
rule,  it  was  denied  that  any  custom  of  taking  a  shew  of 
hands  existed  although  such  a  practice  had  pre- 
vailed from  the  year  1831  ;  and  the  rector  stated  that 
he  had  directed  a  poll  at  once,  to  avoid  confusion,  and 
because,  on  a  shew  of  hands,  it  could  not  be  known 
what  voters  were  entitled  to  give  one  or  more  votes 
under  the  statute.  Brown  subscribed  the  declaration  of 
office  as  churchwarden  at  the  usual  time. 


Sir  J,  Campbell,  Attorney-General,  Sir  W.  W.  Follett, 
and  Humfrey,  now  shewed  cause.  A  mandamus  to  elect 
cannot  be  the  proper  course  here,  because  the  office  is 
full  de  facto ;  Rex  v.  The  Mayor,  Sfc.  of  Oxford  (b),  Bex 
v.  The  Mayor,  fyc.  of  Winchester  (c).  [Patteson  J.  That 
objection  applies  where  a  remedy  is.  open  by  quo 
warranto].  If  it  is  not  so  here,  it  is  because  the  right 
to  the  office  of  churchwarden  is  a  matter  of  eccle- 
siastical cognizance,  and  to  be  tried  as  such  ;  the  present 
motion  is,  in  fact,  an  attempt  to  try  it  by  means  of  a 
mandamus.  [Littledale  J.  The  reason  given  in  Rex 
v.  Shepherd  (d)  for  refusing  a  quo  warranto  to  try  the 
validity  of  a  churchwarden's  election  was,  that  claiming 
such  an  office  was  not  an  usurpation  on  the  rights  of 

(a)  The  alleged  custom  was  given  up  on  the  argument. 

(0)  6  A.  #  £.349.  [c)  Ante,  215.  (dj  4  T.  R.  381. 

the 
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1837.  the  Crown].  The  unsuccessful  candidate  here  should 
"  have  applied  for  a  mandamus  to  swear  him  in,  if  he 

The  King  rt 

against      could  have  laid  grounds  for  such  a  claim.    That  was 

The  & 

Hector,  &c.  of  the  course  pursued  in  Rex  v.  The  Commissary  of  the 
Bishop  of  Winchester  (a).  \Patteson  J.  mentioned  Hex 
v.  The  Archdeacon  of  Chester  (6)].  In  such  a  case  both 
parties  may  be  sworn  in,  and  the  right  afterwards  tried 
between  them.  The  election  here  was  not  void  for  want 
of  a  shew  of  hands.  That  proceeding  was  no  necessary 
part  of  the  election.  Sir  William  Scott  says,  in  Anthony 
v.  Seger  (c),  "  Where  a  poll  is  demanded,  the  election 
commences  with  it,  as  being  the  regular  mode  of  popular 
election ;  the  shew  of  hands  being  only  a  rude  and  im- 
perfect declaration  of  the  sentiments  of  the  electors," 
"  When  a  poll  is  demanded,  it  is  an  abandonment  of  what 
was  done  before;"  "  every  thing  anterior  is  not  of  the 
substance  of  the  election,  nor  to  be  so  received."  And, 
upon  a  shew  of  hands,  the  votes  could  not  be  taken  ac- 
cording to  the  scale  laid  down  in  stat.  58  G.  3.  c,  69.  s.  3., 
with  reference  to  property.  That  statute  applies  to  all 
proceedings  in  vestry  not  specially  excepted,  and  clearly 
to  elections  of  churchwardens.  The  question  as  to  the 
mode  of  taking  votes  on  an  election  of  churchwarden 
was  much  discussed  lately  in  Campbell  v.  Maund  (d). 


Hill  and  Amos  contra.  Under  the  circumstances 
stated  this  was  a  void  election.  If  the  meeting  thought 
proper  to  proceed  by  a  shew  of  hands,  the  rector  had 

(a)  7  East,  573.    See  Ex  parte  Dvffield,  3  A.  Sf  E.  617. 

(b)  lA.fyE.  342.  S.  C.  3  JV.  #  M.  413.  See  Bex  v.  The  Church- 
wardens  of  St.  Mary,  Lambeth,  1  A.     E.  346.  note  (b). 

(c)  1  Hagg.  Consist.  Rep.  13.  (d)  5  A.  $  E.  865. 

no 
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no  right  to  control  them;  no  poll  having  been  de-  1837. 
nianded,  he  was  not  entitled  to  impose  the  expense 

^  1    .  m        The  King 

of  one  upon  the  parish.     The  shew  of  hands   is  against 

The 

not  forbidden  by  stat.  58  G.  3.  c.  69.,  nor  is  it  other-   Rector,  &c.  of 

M1       ,  1-111  i  i  r  Birmingham. 

wise  illegal ;  and  it  had  been  practised  here  ior  some 

years.  [They  then  discussed  the  other  facts  relied 
upon  as  invalidating  the  election].  Assuming,  then,  the 
election  to  be  void,  a  mandamus  to  elect  is  the  proper 
remedy.  It  is  suggested  that  a  churchwarden  is  an 
ecclesiastical  officer,  and  his  election  a  matter  of  eccle- 
siastical jurisdiction.  But  the  office  is  clearly  tem- 
poral ;  Rex  v.  Rice  (a),  Catten  v.  Barwick  (b).  And  in 
Rex  v.  Dr.  Harris  (c),  where  two  sets  of  persons  re- 
spectively claimed  to  have  been  elected  churchwardens, 
and  a  mandamus  had  issued  to  swear  in  each,  this 
Court  would  not  allow  a  return  that  suits  were  depend- 
ing in  the  ecclesiastical  court  to  try  which  party  was 
elected,  but  awarded  a  peremptory  mandamus  to  swear  in 
both.  That  shews  that  the  nature  of  the  office  is  no  bar  to 
the  interference  of  this  Court  by  mandamus.  In  Rex  v. 
The  Minister  and  Churchwardens  of  Stoke  Darner  el  (d)  a 
rule  nisi  had  been  granted  for  a  mandamus  to  elect  a 
sexton  ;  and,  on  cause  shewn,  Patteson  J.  said,  he  was 
confident  that  the  practice  was  to  grant  a  mandamus  to 
elect,  where  the  office  wTas  filled  by  a  void  election,  and 
there  was  no  other  remedy :  but  the  rule  there  was  dis- 
charged, because  there  was  another  remedy.  Here 
there  is  none.  No  action  could  be  maintained,  because 
the  office  is  not  a  benefit,  but  a  burden.    To  contest  the 

(a)  1  Ld.  Ray.  138. 

(b)  1  Stra.  145.    See  Stutter  v.  Freston,  1  Stra.  52. 

(c)  1  W.  Bl.  430.     S.  C.  3  Burr.  1420. 

(d)  5  A.  $  E.  584.     S.  C  1  iV.  $  P.  56. 

Vol.  VII.  S  rates 


258  CASES  in  TRINITY  TERM 

1837.  rates  made  by  the  officers  elected,  would  be  too  incon- 
  venient  a  mode  of  raising  the  question.    Rex  v.  The 

The  King 

against       Mayor,  fyc.  of  Cambridge  (a)  and  Rex  v.  The  Corporation 

The 

Rector,  &c  of  of  Bedford  Level  (b)  shew  that  plenarty  de  facto  will  not 
Birmingham.  p1>event  a  mandamus  issuing  to  elect  or  admit,  where  the 
election  is  clearly  void,  and  there  is  no  other  attainable 
remedy.  The  same  conclusion  may  be  drawn  from  Rex 
v.  The  Churchwardens  of  St.  Pancras  (c).  It  is  not  sug- 
gested on  the  other  side  that  this  rule  has  been  served 
upon  improper  parties  {d). 

Lord  Denman  C.  J.  The  case  which  seemed  most 
adverse  to  this  application  was  Rex  v.  Shepherd  (e) ;  but 
it  appears  that  the  only  reason  assigned  for  refusing  a 
quo  warranto  there  was,  that  to  claim  the  office  of 
churchwarden  wrongfully  was  not  an  usurpation  On  the 
rights  or  prerogatives  of  the  Crown :  it  was  not  sur- 
mised that  the  party  disputing  the  claim  had  another 
remedy.  Nor  is  there  any  other  in  this  case,  as  far  as 
I  can  see.  There  is  no  mode  of  trying  the  right  by 
action,  because  the  office  is  not  one  of  profit.  And,  if 
there  has  been  an  improper  election,  it  is  not  desirable 
that  the  rates  should  remain  in  the  hands  of  those  who 
may  have  been  parties  to  such  wrongful  election.  Now, 

(a)  4  Burr.  2008.  (6)  6  East,  356. 

(c)  1  A.  #  E.  80.    See  pp.  100,  102. 

(d)  On  this  point  he  referred  to  Prideaux's  Directions  to  Churchwardens, 
p.  41,  10th  ed.,  cited  by  Sir  J.  Nicholl  in  Wilson  v.  M'Math,  3  Philli- 
more,  85.  ;  Anthony  v.  Seger,  1  Hagg.  Consist.  Rep.  9.  ;  Rex  v.  Thp 
Churchwardens  of  St.  Margaret,  4  M.  §•  S.  250.  ;  and  stat.  1  &  2  W.  4. 
c.  60.  s.  2.  Patteson  J.  referred  to  Rex  v.  Wix,  2  B.  Ad.  197.,  and  the 
cases  there  cited  :  see  ib.  p.  199.  note  (c). 

{e)  4  T.  R.  381.  See  Rex  v.  Daubney,  1  Bott.  347,  pi.  358.  (6th.  ed.). 
S.  C.  2  Stra.  1196. 

on 
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on  the  facts  stated  here,  I  think  it  very  questionable  1837. 

whether  the  election  was  a  proper  one.    I  do  not  know 

r     r  The  King 

what  opinion  a  jury  might  form;  but  there  are  strong  against 
circumstances  which  make  its  validity  questionable.    I  Rector,  &c.  of 

...  „  Birmingham. 

do  not  see  any  thing  in  the  omission  to  take  a  shew  or 
hands.  A  shew  of  hands  could  be  no  criterion  of  the 
number  of  votes  according  to  Sturges  Bourne's  act,  58  G.  3. 
c.  69.,  although,  in  cases  where  each  man  has  one  vote, 
such  a  mode  of  voting  ma}r  sometimes  be  convenient. 
However,  there  are  other  circumstances  here  which  raise 
a  suspicion  that  the  proceedings  were  not  correct.  [His 
Lordship  then  commented  on  other  facts  of  the  case  not 
material  to  this  report].  If  the  election  is  void,  there 
ought  to  be  another ;  and,  if  it  be  not  void,  still  there  are 
circumstances  which  render  it  fit  that  the  parties  should 
make  a  return,  and  shew  how  it  is  maintainable ;  the 
matter  may  then  be  put  into  a  proper  train  of  inquiry. 
I  give  this  as  my  opinion,  because  I  do  not  at  present 
see  any  other  mode  of  correcting  that  which  may  have 
been  an  improper  proceeding. 

Littledale  J.  There  is  a  doubt  whether  these 
churchwardens  were  properly  elected  ;  and  I  see  no  other 
mode  in  which  we  can  proceed  than  to  grant  the  rule 
for  a  mandamus.  In  the  two  cases  first  cited  by  the 
Attorney-General,  a  quo  warranto  lay ;  here,  as  in  Hex 
v.  Shepherd  (a),  it  does  not.  [Sir  W.  W.Follett  referred 
to  Anthony  v.  Seger  (b),  as  shewing  that,  in  the  present 
case,  resort  might  be  had  to  the  ecclesiastical  court]. 
I  do  not  see  my  way  so  clearly  to  another  remedy,  as 


(a)  4  T.  R.  381. 


(l>)  1  Stagg.  Consist.  Rep.  9. 

S  2 


to 
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1837.      to  say  here  that  a  mandamus  ought  not  to  go,  The 
objections  which  have  been  taken  to  the  shew  of  hands 

The  King  ... 

against      are,  I  think,  inapplicable;  because,  where  the  number 

The 

Rector,  &c.  of  of  votes  depends  on  property,  a  shew  of  hands  could 

Birmingham.  ,     .  ,  ,  .  .         n   .  .  , 

not  decide  any  thing.  I  he  granting  or  this  mandamus 
may  no  doubt  be  attended  with  difficulties ;  but  I  do 
not,  at  present,  see  any  other  mode  of  putting  the  case 
in  the  way  of  investigation  than  by  making  this  rule 
absolute. 

Patteson  J.  I  see  no  distinction  between  granting 
a  mandamus  to  swear  in  one  of  two  candidates,  who  says 
that,  although  apparently  in  a  minority,  he  had  a  legal 
majority,  and  a  mandamus  to  elect  where  an  election 
has  taken  place,  but  under  circumstances  which  are  said 
to  render  it  void.  If  we  interfere  by  mandamus  for  the 
purpose  of  putting  in  the  right  person,  where  the  wrong 
has  been  elected,  I  think  we  ought  also  to  interfere  in  the 
manner  here  suggested,  where  the  election  is  alleged  to 
be  void.  On  principle,  I  think  that  the  mandamus 
ought  to  issue  (a). 

Rule  absolute. 


(a)  Williams  J.  was  absent. 
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Sanderson  against  Brown.  Saturday, 

June  10th. 

THIS  was  an  application  by  bail  for  an  exoneretur.  Under  the  rule 
rx  \  of  Court,  Hil. 

The  plaintiff,  having  obtained  a  verdict  against  the  2  W.  4.,  I.  81., 
defendant,  gave  notice  to  the  bail  that  judgment  had  b  issued  against 
been  signed  on  July  27th,  1836,  that  a  ca.  sa.  had  been  ^not  sum/ 
sued  out  thereon,  October  28th,  directed  to  the  sheriff  moned'  *hey  , 

7  7  may  render  at 

of  Yorkshire,  returnable  November  9th,  and  had  been  left  any  time  within 

eight  days  from 

in  the  sheriff's  office,  October  29th,  and  duly  entered  the  return  of 

the  sci.  fa. 

four  clear  days  in  the  public  book  there  (a) ;  that,  on 
November  14th,  the  plaintiff  had  issued  a  sci.  fa.  against 
the  bail,  directed  to  the  sheriff  of  Middlesex,  returnable 
November  19th,  and  had  duly  left  the  same  in  the 
sheriff's  office;  and  that,  in  default  of  their  appearing 
to  the  sci.  fa.,  judgment  would  be  obtained  thereon 
against  them.  This  notice  was  dated  November  14th, 
1836,  and  reached  the  bail  in  Yorkshire,  where  they 
resided,  on  Friday,  November  18th.  They  had  had  no 
previous  notice  of  the  ca.  sa.  or  sci.  fa.,  or  of  any  pro- 
ceeding to  fix  the  bail.  They  applied  to  their  attorney 
on  the  same  day;  and  he,  on  November  20th,  which  was 
the  first  post  day  for  London  after  the  communication  to 
him,  wrote  to  London  for  an  order  for  the  bail  to  be  at 
liberty  to  render.  The  order  was  received,  Novem- 
ber 22d,  and  the  defendant  was  rendered  at  York  Castle 
on  the  24th.  The  bail  deposed  (in  making  the  present 
application)  that  there  had  been  no  laches  in  effecting 
the  render  alter  the  notice  was  received.  A  summons 
Was  obtained  to  shew  cause  why  an  exoneretur  should 


(<i)  The  return  of  the  writ  was  not  Stated. 

s  s 


not 
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1837.      not  be  entered;  and  the  parties  attended  before  Pat- 
teson  J.,  who  referred  the  case  to  the  full  Court.  In 

Sanderson 

against      Hilary  term  last,  a  rule  nisi  was  granted  for  an  ex- 

Brown. 

oneretur.    In  the  same  term  (a), 

Knowles  shewed  cause.     The  bail  wefe  not  entitled 
to  render  on  November  24th.    In  strictness,  bail  ought 
to  be  prepared  to  render  at  the  return  of  the  ca.  sa. ; 
whatever  time  is  allowed  them  afterwards,  is  by  the  in- 
dulgent practice  of  the  Court.    By  the  former  practice? 
if  one  writ  of  sci.  fa.  had  been  sued  out,  and  duly  left  in 
the  sheriff's  office,  and  the  bail  summoned,  they  might 
render  on  the  return-day  of  the  sci.  fa.*;  if  two  writs 
of  sci.  fa.  were  issued,  the  render  must  have  been  made 
on  the  second  return-day,  and  no  summons  or  notice 
was  necessary.    Now,  by  Reg.  Gen.  Hit.  %  W.  4s.9  I. 
81  (5),  "  No  judgment  shall  be  signed  for  non-appear- 
ance to  a  scire  facias  without  leave  of  the  Court  or  a 
Judge,  unless  the  defendant  has  been  summoned;  but 
such  judgment  may  be  signed  by  leave  after  eight  days 
from  the  return  of  one  scire  facias."    This  rule  makes 
no  alteration  as  to  render  in  the  case  where  there  is  a 
summons;  but  it  makes  one  sci.  fa.  sufficient  where  two 
were  necessary  before ;  and,  therefore,  even  where  there 
is  no  summons,  the  bail  cannot  render  after  the  return 
of  that  sci.  fa. ;  but  judgment  against  them  must  not  be 
signed  without  leave,  nor  until  the  expiration  of  eight 
days.    It  may  be  said  that  the  bail  have,  by  implication, 
eight  days  to  render,  after  the  return  of  the  one  sci.  fa. ; 
but  there  are  no  words  to  warrant  the  assumption.  And 

(a)  January  31st.    Before  Lord  Denman  C.  J.,  Williams  and  Cole- 
ridge Js. 

(6)  3  B.  %  Ad.  386, 

this 


IN 
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this  inconvenience  might  result  from  it,  that,  in  country  1837. 
cases  (as  to  which  no  distinction  is  made),  the  bail  might 

•  Sanderson 

render  on  the  eighth  day  in  Yorkshire,  and  the  plaintiff  against 
might,  in  ignorance  of  that  fact,  obtain  leave  on  the  ninth 
day  to  sign  judgment,  which  must  be  afterwards  set 
aside.  It  has  been  said  to  be  the  intention  of  the  new 
rule  that  the  bail  should  have  notice  of  the  proceed- 
ings {a) ;  but  no  notice  is  prescribed ;  and,  if  it  is  to  be 
understood  that  reasonable  notice  shall  be  given,  that 
must  vary  with  circumstances,  and  there  can  be  no  con- 
stant regulation.  It  may  be  contended  that  there  ought, 
at  least,  to  be  such  notice  as  will  enable  the  bail  to  render 
by  the  return  of  the  sci.  fa. ;  but  the  rule  makes  no  such 
provision  ;  and,  where  a  summons  is  necessary,  it  may 
be  served  on  the  very  day  of  the  return,  at  any  time 
before  the  rising  of  the  Court ;  Clarke  v.  Bradshww  (Z>), 
Lewis  v.  Pine  (c). 

Busby,  contra.  This  render  was  made  in  a  reason- 
able time  under  the  circumstances ;  and  such  time 
ought  to  be  allowed.  It  was  not  the  object  of  the 
rule  to  lay  any  additional  pressure  on  bail.  The  inten- 
tion was  to  substitute,  for  a  second  sci.  fa.,  the  interval 
of  eight  days  before  signing  judgment,  in  cases  where 
there  was  no  summons.  If  this  be  not  the  effect  of 
the  rule,  and  the  bail  are  at  all  events  fixed  on  the 
return  of  the  sci.  fa.,  no  object  can  be  assigned  for  the 
eight  days'  delay.  As  was  suggested  by  the  learned 
Judge  who  referred  this  case  to  the  Court,  there  is  an 
analogy  between  the  present  rule  and  Reg.  Gen.  Ttin. 

(a)  See  Wimall  v.  Cook,  2  Doivl.  P.  C.  173.  Jervis's New  Hides,  p.  64. 
note  (f),  3d  ed. 

(b)  1  East,  86.  (c)  2  Bowl.  P.  C.  1 33. 

Si  3  IV.  4. 
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Sanderson 
.against 
Brown. 


3  W.  4.  III.  (a),  which  directs  that,  when  bail  are  sued 
in  debt  on  the  recognisance,  they  shall  be  at  liberty  to 
render  at  any  time  within  fourteen  days  next  after  the 
service  of  process ;  and,  on  such  render,  and  notice 
thereof,  proceedings  shall  be  stayed  on  payment  of  the 
costs  of  the  writ  and  service.  In  this  case  a  render,  in 
itself  regular,  has  been  made  without  any  unnecessary 
delay  :  Thome  v.  Hutchinson  (b)  shews  that  in  such  a 
case  the  Court  will  not  deal  strictly  with  the  bail. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  application  to  enter  an  exoneretur  on  the 
bail-piece.  The  plaintiff  proceeded  by  scire  facias  against 
the  bail,  who  lived  in  Yorkshire.  The  writ  was  return- 
able on  the  19th  of  November.  The  bail  had  notice  in 
Yorkshire  on  the  18th,  and  the  defendant  was  rendered 
on  the  24-th. 

The  question  turns  on  the  rule  of  Hil.  T.  2  W.  4., 
I.  81.  (c).  Before  and  since  that  rule,  if  the  bail  be 
summoned  (which  can  only  be  in  Middlesex,  where  the 
scire  facias  must  be  brought),  the  defendant  must  be 
rendered  before  the  shutting  of  the  office  on  the  day  of 
the  return  of  one  scire  facias.  Where  the  bail  reside 
elsewhere,  the  practice  of  suing  out  two  writs  of  scire 
facias  is  done  away  by  the  above  rule,  and  an  application 
to  the  Court  or  a  Judge,  after  eight  days  from  the  re- 
turn of  one  writ,  for  leave  to  sign  judgment,  is  sub- 
stituted. Before  such  leave  is  given,  it  must  be  proved 
that  notice  has  been  given  to  the  bail,  or  that  proper 

(a)  5B.  %  Ad.  468.  (b)  3  B.  %  C.  112. 

"  (c)  3B.  %  Ad.  386. 

endeavours 
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endeavours  to  do  so  have  been  made  without  effect.  The  1837. 
object  of  that  notice  is  to  enable  the  bail  to  render  the 

Sanderson 

defendant;  and  accordingly  it  is  stated,  in  a  note  to  Mr.  against 

Jerviss  New  Rules,  p.  65.,  that  Bayley  B.,  in  a  case  of 

Newton  v.  Flight  (a),  MS.,  23d  June  1832,  at  chambers, 

held  that,  where  no  notice  had  been  given,  a  render 

fourteen  days  after  the  return  of  the  writ  was  in  time. 

Here,  notice  was  given  in  Yorkshire  the  day  before  the 

return  of  the  writ ;  but  that  notice  is  not  the  same  thing 

as  a  summons  in  Middlesex.    It  would  have  entitled  the 

plaintiff  to  obtain  leave  to  sign  judgment  after  eight 

days  from  the  return-day,  if  nothing  had  been  done  in 

the  meantime ;  but  we  are  of  opinion  that  those  eight 

days  were  given  for  the  very  purpose  of  enabling  bail 

to  render,  though  the  rule  is  not  confined  to  proceedings 

against  bail.  It  would  be  very  strange  if  it  were  otherwise : 

for  then  the  bail  would  be  placed  in  a  worse  situation 

by  the  rule  in  question  than  they  were  before ;  and,  if 

the  plaintiff  proceeds  by  action,  they  have  fourteen  days 

from  the  service  of  the  writ  to  render,  by  Rule  III. 

Trinity  term,  3  W.  4.  (b). 

For  these  reasons,  we  think  that  the  present  rule 
must  be  made  absolute. 

Rule  absolute. 

(a)  P.  65.  note  (e),  3d  ed.  {b)  5  B.  §  Ad.  468. 


The  King  against  The  Poor  Law  Commissioners  M<mdays 
for  England  and  Wales.  In  the  Matter  of  Juwtl2t 
the  Wiiitechapel  Union. 

This  case  is  reported,  6  A.     E.  34. 
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1837. 


Monday, 
June  1  2th. 


The  King  against  The  Poor  Law  Commissioners 


for  England  and  Wales. 
the  Newport  Union. 


In  the  Matter  of 


This  case  is  reported,  6  A.  Sr  E.  5  k 


Monday, 
June  12th. 


The  King  against  Hewitt. 
This  case  is  reported,  6  A.     E.  547.  note  (a). 


Monday, 
June  12th. 

Under  stat. 
23  H.  8.  c.  5. 
s.  3.,  and  a 
commission 
framed  ac- 
cording to  it, 
a  sewer's  rate 
assessed  in 
gross  on  a 
township  at 
large  is  bad, 
though  laid 
only  for  de- 
fraying the 
expenses  of  the 
commission, 
and  though 
the  rate  has 
been,  in  pre- 
vious instances, 
so  assessed,  and 
submitted  to 
by  the  township 
in  question. 


Emmerson  against  Saltmarshe  and  Others. 

J^EPLEVIN.  The  defendants  avowed  and  made 
cognisance  under  the  authority  of  the  commis- 
sioners of  sewers.  On  the  trial  before  Parke  B.,  at  the 
York  Spring  assizes,  1835,  a  verdict  was  found  for  the 
plaintiff,  subject  to  a  case,  which,  so  far  as  is  material  to 
the  point  decided,  was  as  follows. 

The  plaintiff  was,  at  the  time  of  making  the  distress, 
constable  of  the  township  of  Elvington  $  and  was  and 
had  been,  for  fourteen  years  previously,  the  occupier  of 
about  forty-four  acres  of  land  in  that  township.  One 
defendant  was  bailiff  of  the  other  defendants,  who  are 
commissioners  of  sewers,  appointed  by  his  Majesty's 
commission,  dated  12th  of  July,  1833,  for  Hovodenshire 
and  the  west  parts  of  the  East  Riding  of  Yorkshire, 
within  which  Elvington  is  situate. 

The 
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The  commission,  granted  under  stat.  23  H.  8.  c.  5.,  1837. 
recited,  that  the  walls,  ditches,  &c,  sewers,  &c,  bridges, 

°  Emmerson 

streams,  and  other  defences  by  the  coasts  of  the  sea  against 

Saltmarshe. 

and  marsh  grounds  in  the  East  Riding,  viz.  for  Howden- 
shire,  &c.  (setting  out  certain  limits),  by  rage  of  the  sea, 
&c,  and  by  means  of  the  trenches  of  fresh  water  de-  g 
scending,  &c,  were  dirupt,  lacerate,  &c,  with  other 
impediments,  annoyances,  and  defaults,  specified ;  and  it 
assigned  commissioners,  including  the  defendants,  or  any 
six  of  them,  with  a  quorum  of  three,  to  survey  the  said 
walls,  &c,  to  cause  the  annoyances  to  be  corrected,  "  as 
also  to  inquire  by  the  oaths  of  the  honest  and  lawful  men 
of  our  said  county,  place,  or  places  where  such  defaults 
or  annoyances  be,  as  well  within  the  liberties  as  without, 
by  whom  the  truth  may  the  rather  be  known,  through 
whose  default  the  said  hurts  and  damages  have  hap- 
pened, and  who  hath  or  holdeth  any  lands  or  tenements, 
or  common  of  pasture,  or  profit  of  fishing,  or  hath  or 
may  have  any  hurt,  loss,  or  disadvantage  by  any  manner 
of  means  in  the  said  places,  as  well  near  to  the  said  dan- 
gers, lets,  and  impediments,  as  inhabiting  or  dwelling 
thereabouts  by  the  said  walls,"  &c,  "  ancfother  the  said 
impediments  and  annoyances ;  and  all  those  persons, 
and  every  of  them,  to  tax,  assess,  charge,  distrain,  and 
punish,  as  well  within  the  metes,  limits,  and  bounds,  of 
old  time  accustomed,  or  otherwise  or  elsewhere  within 
this  our  realm,  after  the  quantity  of  their  lands,  tene- 
ments, and  rents,  by  the  number  of  acres  and  perches, 
after  the  rate  of  every  person's  portion,  tenure,  or  profit, 
or  after  the  quantity  of  their  common  of  pasture,  or  profit 
of  fishing,  or  other  commodities  there,  by  such  ways  and 
means,  and  in  such  manner  and  form,  as  to  you,  or  six 
of  you  (whereof  we  will  that  three  of  you  of  the  quorum 

shall 
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1837.      shall  always  be  three),  shall  seem  most  convenient  to  be 
~      ordained  and  done  for  redress  and  reformation  to  be 

Emmerson 

against      had  in  the  premises  ;  and  also  to  reform,  repair,  and 

Saltmarshe. 

amend  the  aforesaid  walls, '  &c. 

On  14th  December  1833,  a  session  of  sewers  was 
held,  at  which  the  Court  made  an  order  of  that  date, 
"  that,  for  the  raising  of  a  fund  to  pay  off  and  dis- 
charge the  charges  and  expenses  remaining  unpaid,  at- 
tendant upon,  or  incurred  in,  the  execution  of  the  com- 
mission of  sewers  for  the  shire  and  parts  aforesaid, 
dated  "  &c,  "  and  also  the  charges  and  expenses  of  the 
solicitation  and  suing  out  of  the  commission  of  sewers 
for  the  shire  and  parts  aforesaid,  dated "  &c,  "  also 
unpaid,  and  such  subsequent  charges  and  expenses  as 
shall  attend  and  be  incident  to  the  execution,  or  in  re- 
spect of,  the  same  commissions,  the  constable  and  con- 
stables of  the  several  townships  within  the  shire  and 
parts  aforesaid,  in  the  assessment  hereunder  wrritten 
particularly  mentioned,  do,  on  or  before  the  first  day 
of  March  next,  pay  unto  the  York  city  and  county  bank- 
ing company,  at "  &c.  "  in  How  den  aforesaid,  the  several 
and  respective  sum  and  sums  of  money  in  such  assess- 
ment particularly  rated,  assessed,  or  imposed  upon  each 
and  every  of  the  said  townships,  for  the  purposes  afore- 
said." Then  followed  the  assessment,  one  item  of  which 
was  "  Elvingto?i,  4/." 

On  26th  April  1834,  at  a  session  of  sewers  then 
holden,  the  commissioners  made  an  order  that  the  con- 
stable of  Elvington  should  appear  at  the  next  court,  *'  to 
shew  cause  why  the  sum  of  4/.,  rated  or  assessed  upon 
the  said  township,  by  a  certain  rate  "  &c,  had  not  been 
paid  pursuant  to  the  order  of  the  Court. 

The  defendant  appeared  at  the  next  court,  and  re- 
fused 
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fused  to  pay;  upon  which  a  warrant  issued  to  one  of  the  1837. 
defendants,  as  bailiff,  signed  and  sealed  by  the  remaining 

7  '       °  J  °         Jii  MMERSON 

defendants  (all  of  whom  were  commissioners),  reciting  against 

Saltmarshe. 

the  rate  and  assessment  on  the  township  of  Elvington, 
and  that  the  plaintiff,  constable  of  the  township,  being 
an  inhabitant  and  holder  of  certain  lands  and  tenements 
within  the  said  township,  and  a  party  subject  and  liable 
to  pay  and  contribute  towards  the  said  rate  and  assess- 
ment, had  refused  to  pay  the  said  sum  of  M.,  though  he 
had  notice  of  the  rate  and  assessment,  and  the  sum  had 
been  demanded  of  him  ;  and  authorising  and  command- 
ing the  bailiff  to  levy  the  4/.,  with  the  costs,  &c,  on  the 
plaintiff's  goods  by  distress. 

The  earliest  commission  of  sewers  for  the  district  in 
question,  preserved  amongst  the  proceedings  of  the 
Court,  is  in  8  Anne ;  and  similar  commissions  (in  the 
whole  fourteen  )  appear  to  have  been  granted  from  time 
to  time  till  the  commission  appointing  the  present  de- 
fendants.   It  also  appears  by  the  books  of  the  commis- 
sioners that,  from  1725  to  the  present  time,  rates  or 
assessments  have  been  made  by  the  commissioners  act- 
ing under  the  said  commissions  upon  the  same  townships^ 
and  in  the  same  relative  proportions,  as  the  assessment 
of  14th  December  1833,  but  for  different  amounts;  and 
that  the  following  payments  of  rates  have  been  made 
by  or  for  the  township  of  Elvington.    In  1725,  Elving- 
ton,  ll.;   1728,,  Elvington,  ll. ;  1748,  Elvington.  1/.; 
1759,  Elvington,  ll.  6s.  Sd.;  1828,  Elvington,  21.;  1831, 
Elvington,  4/.  :  and  that  the  last  two  payments  were 
made  after  orders  of  Court  for  such  payment,  and  under 
threat  of  a  distress  upon  the  constable.    It  also  appears 
from  the  books  and  proceedings  of  the  commissioners 
that  an  order  was  made  on  22dof  August,  1778,  requiring 

the 
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1837-       the  attendance  of  several  inhabitants  of  Elvington,  Barm- 
~      by  {a),  and  other  places,  at  the  next  court  of  sewers,  to 

Emmerson 

against       shewcause  why  their  assessments  had  not  been  paid  ;  and 

)ALTMARSHE.  -  _     .  ~  111^7 

that,  by  an  order  ot  the  Court,  dated  24th  October 
1778,  a  warrant  of  distress  for  levying  a  rate  was  issued 
against  the  inhabitants  of  Elvington. 

From  1725  until  the  commencement  of  the  present 
action,  no  instance,  with  the  above  exception,  was  proved, 
wherein  disobedience  to  an  order  upon  the  constable 
for  the  rate  laid  by  the  commissioners  upon  the  entire 
township  was  followed  by  a  warrant  of  distress  upon 
his  goods :  but  no  account  of  receipts  of  the  rates  from 
1778  until  the  appointment  of  the  present  clerk,  in 
1831,  has  been  kept.  And  no  instance  was  produced 
of  disobedience  by  a  constable  to  any  order  of  the  com- 
missioners for  the  payment  of  a  rate,  till  the  occasion 
of  the  present  distress.  [The  case  then  stated  Certain 
facts,  raising  questions  as  to  the  jurisdiction  of  the  com- 
missioners, and  the  benefit  received  by  the  township  of 
Elvington  and  the  plaintiff  in  particular ;  but  the  de- 
cision of  the  Court  renders  it  unnecessary  to  state  the 
facts  or  arguments  on  these  points.] 

If  the  Court  should  be  of  opinion  that  the  distress 
was  illegal,  the  verdict  for  the  plaintiff  was  to  stand: 
otherwise,  a  verdict  to  be  entered  for  the  defendants. 

The  case  was  argued  on  a  former  day  in  this  term  (b). 

Alexander  for  the  plaintiff.  The  distress  is  not  justi- 
fied by  the  rate,  which  is  bad,  as  being  assessed  on  a 
whole  township.  By  stat.  23  H.  8.  c.  5.  s.  3.,  with  which 
the  commission  corresponds,  the  parties  subjected  to  the 

(a)  One  of  the  townships  named  in  the  present  assessment. 

(b)  Friday,  May  26th,  before  Lord  Denman  C.  J.,  Littledale  and 
Patt&son  Js. 

powers 
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powers  of  the  commissioners  are  the  persons  deriving  1837. 
benefit,  or  guilty  of  default:  that  can  apply  only  to  in- 

B      ^  /  Emmerson 

dividuals.     No  other  rule  can  be  a  fair  one.     The  against 

Saltmarshe. 

authorities  collected  in  2  Phil.  Ev.  443  [a),  and  m  Wool- 
rych's  Law  of  Waters  and  of  Sewers,  395.,  are  strongly  in 
favour  of  the  plaintiff"  on  this  point.    In  The  Case  of  the 
Isle  of  Ely  (b)  it  was  resolved  that  a  tax  in  gross  upon  a 
town  is  not  warranted  by  the  commission,  but  should  be 
upon  every  owner  or  possessor  of  lands,  &c.   Mr.  Eraser, 
in  note  (E)  upon  that  case,  has  collected  several  au- 
thorities.   A  passage  there  extracted  from  Lord  Elles- 
mere's  Observations  appears  to  shew  that  Lord  Ellesmere 
considered  a  rate  on  a  township  to  be  good,  because, 
upon  emergency,  the  commissioners  could  not  wait  "  till 
every  acre  or  perch  be  by  survey  divided  and  num- 
bered ; "  Lord  Chancellor  Egerton's  Observations  on  the 
Lord  Coke's  Reports,  pp.  13,  14.   But  this,  at  the  utmost, 
can  justify  such  a  rate  only  in  cases  of  emergency  ;  and, 
indeed,  before  the  emergency  occurs,  the  commissioners 
ought  to  be  sufficiently  acquainted  with  the  property 
to  be  able  to  lay  the  rate  properly  on  the  individuals. 
So,  by  the  charter  of  Ttomney  Marsh,  cited  in  Callis  on 
Sewers,  122,  the  tax  is  to  be  laid  on  the  individuals.  The 
first  editor  of  Callis  also  cites  Hetley  v.  Boyer  (c),  and 
Custodes,  SfC.  v.  The  Inhabitants  of  Owtwell  (d).  These 
cases  shew  the  rate  on  the  township  to  be  bad.  They 
are  cited,  with  most  of  the  old  authorities,  in  19  Vin. 
Ab.  418.  Sewers,  (B).    In  Bow  v.  Smith  (e)  it  was  ad- 
mitted that  an  assessment  on  all  the  lands,  "  from  such 
a  place  to  such  a  place  in  the  level,"  was  bad.  There, 
indeed,  Lord  Chancellor  Macclesfield  said  that  it  was 

(a)  7th  ed.  (6)  \OBep.  141  a. 

(c)  Cro.  Jar.  330'.  (d)  Style,  178. 

(ej  9  Mod.  94.    &  C.  2  Eg.  Ca.  Ab.  206. 

not 
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1837.      not  necessary  to  name  the  owners,  but  that  the  parti- 
cular  lands  should  be  assessed;  here  even  that  is  not 

Emmerson 

against      done.    In  Masters  v.  Scroggs  (a)  this  Court  laid  down 

Saltmarshe. 

that  "  it  ought  to  appear  that  the  party  assessed  re- 
ceives, or  is  likely  to  receive,  a  benefit."  In  the 
Appendix  to  Callis,  No.  viii.,  p.  352  (5),  there  is  a 
precedent  of  a  rate  and  assessment,  where  the  whole 
is  laid  on  the  individual  occupiers.  It  is  true,  that 
Callis,  p.  123.,  after  mentioning  some  authorities  against 
rating  a  township,  contends  that  such  a  rate  is  good : 
but  the  current  of  authorities  is  the  other  way.  Here, 
too,-  the  individual  has  been  distrained  upon  for  the  tax 
laid  on  the  whole  township.  Callis  suggests  that,  if  a 
party  not  liable  at  all  be  distrained  on,  he  may  bring 
trespass ;  and  that,  if  he  be  liable  at  all,  he  may  give 
in  the  names  of  the  other  parties  liable  and  crave  of 
the  commissioners  to  make  a  law  that  all  may  con- 
tribute. He  also  observes  that  the  township  may, appor- 
tion among  themselves.  The  suggestion  of  such  cir- 
cuitous remedies  shews  the  badness  of  the  principle. 

Cresswell,  contra.  It  is  admitted,  on  the  other  side, 
that  the  authority  of  Callis  is  in  favour  of  a  rate  on  the 
township.  In  this  particular  instance,  the  rate  is  laid 
to  defray  the  expense  of  the  commission ;  therefore  the 
necessity  of  apportioning  according  to  the  benefit  re- 
ceived does  not  arise;  the  proportions  must  be  invari- 
able; and  it  is  like  the  acre  rate  which  was  held  to 
be  good  in  the  Case  of  the  Level  of  Hull  (c).  In  The 
Case  of  the  Isle  of  Ely  (d)  the  rate  was  laid  for  making 
a  new  river,  which  it  was  held  the  commissioners  could 

(<r)  3  M.  $  S.  447.    See  Soady  v.  Wilson,  3  A.  <$•  E.  248. 

(b)  4th  (Broderip's)  ed.        (c)  2  Str.  1127.         {d)  10  Hep.  141  a. 

not 
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not  do.    It  was,  indeed,  also  resolved  that  a  rate  on  a  1837. 
township  was  bad.    But  the  argument  on  that  point  is  _ 

-  Emmerson 

not  given ;  and  it  may  have  applied  to  the  particular  against 

Saltmabshe. 

case  only.    Callis  states  that,  in  The  Case  of  Sir  Phi- 
lip Conisby  {a),  tried  before  Lord  Coke  the  year  after 
he  had  reported  The  Case  of  the  Isle  of  Ely  (b),  an 
assessment  laid  generally  on  a  township  was  treated 
as  good.    Callis's  doctrine  is  adopted  in  Com.  Dig. 
Sewers  (E2.).    The  passage  from  Lord  Ellesmere's  Ob- 
servations, referred  to  on  the  other  side,  is  an  authority 
to  the  same  effect.    And  the  resolutions  in  The  Case 
of  the  Isle  of  Ely  (b)  were  disapproved  of  by  the  Privy 
Council,  whose  decision  is  reported  in  Moore,  824.  Hetley 
v.  Boyer  (c)  was  the  case  of  a  fine  set  upon  a  village  and 
ordered  to  be  levied  on  an  individual,  which  is  very  dif- 
ferent from  a  rate  like  the  present.    Even  in  the  case  of 
amercements,  townships  have  been  charged  generally : 
Callis,  p.  124,  cites  an  instance  from  Doctor  and  Stu- 
dent, fol.  74  (d),  and  refers  to  the  statute  of  Winchester, 
13  Ed.  1.  stat.  2.  c.  2.,  making  hundreds  liable  for  the 
escape  of  felons.    It  is  true  that  here  the  individual  is 
distrained  upon  for  the  whole ;  but  his  remedy  is  to  call 
on  the  commissioners  to  apportion.    Having  laid  the 
rate  on  the  township,  they  summoned  him,  being  one 
landholder,  to  shew  why  payment  was  not  made.  He 
did  not  answer,  as  he  might  have  done,  that  others 
were  liable  with  him :  non  constat,  therefore,  that  he  is 
not  the  only  party  in  the  township  liable.    Besides,  it 
seems  from  Soady  v.  Wilson  (e)  that,  in  an  action  of 

(«)  Call  Sew.  128.  (b)  10  Rep.  141  a. 

(a)  Cro.  Jac.  336.  (d)  Dial,  2.  c.  9. 

(a)  3  A.  #  K.  248. 

Vol.  VII.  T  trespass 
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1837.      trespass  against  the  commissioners,  the  Court  will  not 
inquire  into  the  quantum  of  benefit. 


Emmerson 
against 
Saltmarshe, 


Alexander  in  reply.  It  is  very  doubtful  whether  an 
acre  rate  could  be  laid ;  Commissioners  of  Sewers  v. 
Newburg  (a).  But,  in  that  case,  the  particular  lands 
receiving  benefit  would  be  designated.  As  to  the  ar- 
gument, that  the  plaintiff,  on  being  summoned,  might 
have  pointed  out  the  proportions  in  which  other  occu- 
piers in  the  township  are  liable,  that  would  throw  upon 
an  occupier,  under  the  penalty  of  distress,  the  duty 
which  belongs  to  the  commissioners.  \_Patteson  J.  re- 
ferred to  37  Assis.  fol.  218  A.,  pi.  10.,  and  38  Assis.  foL 
225  A.,  pi.  15.,  cited  in  Call.  Sew.  123.]  It  does  not 
appear  that  either  of  those  was  the  case  of  a  sewers' 
rate. 

Cur,  adv.  udL 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  question  in  this  case  is,  whether  a  rate  or  assess- 
ment can  be  made  by  the  commissioners  of  sewers  upon 
a  whole  township.  And  it  will  be  proper,  in  the  first 
instance,  to  advert  to  the  commission  of  sewers  itself,  to 
see  the  powers  of  the  commissioners. 

They  are  to  inquire  by  the  oaths  of  the  honest  and 
lawful  men  of  the  county,  (His  Lordship  then  read  the 
commission,  as  set  out  at  p. 267,  ante,  to  the  words  "to 
be  had  in  the  premises"). 

Now,  such  being  the  effect  of  the  commission,  in  the 
Case  of  the  Isle  of  Ely  (b)  it  is  stated  to  be  clearly  re- 


(a)  3lCeb.  827. 


(b)  10  Rep.  141  a. 

solved 
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solved  that  the  tax  generally  of  a  several  sum  in  gross  1837. 
upon  a  town  is  not  warranted  by  the  commission  of 

Emmerson 

sewers,  but  it  ought  to  be  particular,  according  to  the  against 

Saltmarshe. 

express  words,  upon  every  owner  or  possessor  of  lands, 
tenements,  and  rents,  &c.  That  indeed  was  a  case  of 
a  new  river :  but  still  the  fourth  resolution  of  Lord  Coke 
and  the  two  judges,  to  whom  the  decree  of  the  commis- 
sioners of  sewers  was  referred,  must  be  considered  as 
authority. 

In  Moore,  824,  at  a  meeting  of  a  board  of  the 
Privy  Council,  a  full  report  upon  the  authority  of  the 
commissioners  of  sewers  was  made  by  Lord  Chief  Jus- 
tice Popham;  e<  that  they  cannot  lay  a  tax  or  rate  upon 
any  hundreds,  towns,  or  the  inhabitants  thereof  in 
general,  but  upon  the  first  presentment  and  judgment 
to  charge  every  man  in  particular  according  to  the  quan- 
tity of  his  land  or  common  («)." 

The  same  rule  was  laid  down  in  Hetley  v.  Boyer  (b). 
So  also  in  the  case  of  Custodes  fyc.  v.  The  Inhabitants  of 
Owtwell  (c).  Several  other  cases  will  be  found  collected 
in  Finer* s  Abridgement,  tit.  Sewers,  and  in  Corny  ns's 
Digest,  tit.  Sewers :  and  reference  is  made  to  several 
cases  in  Eraser's  edition  of  Coke's  Reports,  in  The  Case 
of  the  Isle  of  Ely  (d). 

Callis,  however,  in  page  122  and  the  following  pages, 
says  that  a  rate  or  assessment  may  be  made  on  a  town 
generally,  and  that  the  persons  who  are  liable  may 
afterwards  apportion  it  among  themselves ;  though  he 

(a)  See  p.  277,  post;  and  Moore,  828.  (b)  Cro.  Jac.  336. 

(c)  Style,  178.  Mich.  1649.  Hetley  v.  Boyer  was  decided,  Hil.  11  Ja.  1. 
(1614),  between  the  decision  in  The  Case  of  the  Isle  of  Ely  (Mich.  7  Ja.  1. 
1609),  and  the  resolution  of  the  Privy  Council,  Moore,[824.  (Nov.  1616), 
and  appears  to  be  one  of  the  cases  referred  to  by  that  resolution. 

(d)  Note  (E)  to  10  llcp.  143  a. 

T  2  also 
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1837.      also  says,  in  another  place,  that  the  commissioners  may, 
~      in  the  first  instance,  assess  the  particular  individuals ; 

Emmerson 

*    against      and  he  cites  a  number  of  instances  to  prove  his  propo- 

Saltmarshe.     .  .  . 

sition.  i  he  cases  he  cites  appear  to  be  amercements 
on  towns  or  other  districts;  but  which  are  not  cir- 
cumstanced as  assessments  made  by  commissioners  of 
sewers,  where  their  duty  is  prescribed  by  the  commis- 
sion itself. 

Comyns,  indeed,  in  his  Digest,  tit.  Sewers,  (E.  2.),  says 
that  an  assessment  may  be  charged  in  general  upon 
such  a  town,  who  may  afterwards  apportion  it  among 
themselves;  but  the  only  authority  he  cites  for  that 
is  Callis.  And  Comyns  afterwards  says  that  an  assess- 
ment upon  a  town  in  general,  if  it  be  not  afterwards 
apportioned,  is  not  good. 

And  it  does  not  appear  that  there  is  any  other  direct 
authority  for  the  validity  of  the  assessment  upon  an  en- 
tire township  but  what  is  derived  from  Callis,  And  we 
think  that  the  other  several  authorities  outweigh  his. 

The  Case  of  the  Level  of  Hull  (a)  was  cited  in  sup- 
port of  the  assessment :  but  that  appears  to  be  an  assess- 
ment of  9d.  an  acre  on  1312  acres;  and  we  therefore 
may  suppose  that  the  commissioners  had  considered 
what  lands  were  liable ;  and  the  question  there  appears 
to  have  been,  whether  it  should  have  been  upon  the  oc- 
cupiers ;  but,  supposing  it  did  support  Callis,  it  could  not, 
in  our  opinion,  be  a  sufficient  answer  to  the  other 
authorities. 

It  has  been  said  that  this  is  the  course  which  has  been 
pursued  ever  since  the  year  1725.  That  may  be;  and 
perhaps  it  may,  upon  the  whole,  have  been  found  more 


(a)  2Str.  1127. 


convenient 
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convenient  to  let  the  landowners  settle  the  proportions 
among  themselves,  so  as  not  to  trouble  the  commis- 
sioners to  fix  the  proportions,  unless  there  should  be  a 
necessity.  This  course  of  practice,  however,  cannot 
vary  the  law  of  the  case :  and,  upon  the  whole,  we  are 
of  opinion  that  the  general  assessment  cannot  be  sup- 
ported ;  and  that  there  must  be 

Judgment  for  the  plaintiff. 

[The  following  addition  to  the  judgment  is  made  by 
the  desire  of  the  learned  Judges. 

The  Court  inadvertently  cited  the  case  from  Moore 
824,  in  support  of  this  judgment ;  but,  though  the  words 
in  Moore  are  the  same  as  in  the.  present  judgment,  yet 
in  the  case  in  Moore  the  Court  express  their  disappro- 
bation of  those  propositions.  But,  though  this  case 
was  thus  cited  inadvertently  as  an  authority  in  favour  of 
the  plaintiff,  it  makes  no  difference  in  the  judgment  of 
this  Court  on  the  whole  case ;  as  they  do  not  concur  in 
the  disapprobation  expressed  in  the  report  in  Moore."] 


1837. 

Emmerson 
against 
Saltmarshe. 


The  King  against  Larrieu.  Monday, 

June  12th. 


A RULE  was  obtained  last  term,  calling  upon  Eugene  The  Court  will 
.  '  ,  .    ....   p  .        not  grant  a  cri- 

JLameu  to  shew  cause  why  a  criminal  information  minal  informa- 

should  not  be  filed  against  him  for  certain  misde-  i^gVchanen^e, 

meanors.     The  prosecutor,  a  merchant  carrying  on  ofthVtoros-*86 

business  in  France  and  America^  had  commenced  an  aotjons. out  of 

which  it  arose, 

action  in  France  against  the  defendant's  father,  Joseph  the  prosecutor 

°  ■*       has  himself  sent 

a  challenge  to 

a  third  person  connected  with  the  parly  against  whom  he  moves. 
Although  the  prosecutor's  challenge  was  sent  into  a  foreign  country,  and  did  not  shew 
any  intention  to  break  the  peace  here. 


T 


/urrieu. 
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1837.      Larrieu,  who  lived  at  Paris,  for  money  alleged  to  be 
_    ~      due  from  him  to  the  prosecutor,  on  a  sale  ol  tobacco  in 

The  King  r  5 

agamsf      which  they  were  jointly  concerned.    The  defendant,  on 

Larrieu. 

May  3d,  1837,  sent  a  letter  to  the  prosecutor  (both  at 
that  time  residing  in  England),  stating  that  the  defend- 
ant was  informed  by  his  father  of  the  suit  which  had 
been  commenced ;  that  his  father  had  been  insulted  by 
the  prosecutor;  and  (after  other  reflections  on  the  pro- 
secutor's conduct  in  his  dealings  with  Larrieu,  senior) 
that  the  defendant  demanded  immediate  satisfaction  if 
the  suit  were  not  put  an  end  to  by  a  time  which  he  named. 
This  letter  was  the  subject  of  the  present  motion. 

The  defendant  made  affidavit,  in  answer,  that,  in  last 
March,  Mr.  Joseph  Larrieu  had  a  dispute  in  Paris  with 
Mr.  Lewis's  agent,  and,  in  the  course  of  it,  censured 
Lewis's  conduct  in  the  tobacco  transaction  :  and  that,  on 
the  31st  of  the  same  month,  Mr.  Joseph  Larrieu  received 
a  letter  (which  he  afterwards  transmitted  to  the  defend- 
ant) written  by  Mr.  Rogers.  This  letter  began  :  —  "  Sir, 
Having  heard  that  you  have  calumniously  outraged  me 
on  the  Exchange  of  Paris  the  20th  instant,  I  sent  you 
by  return  of  post  a  challenge,  which  my  friends  have 
not  thought  it  expedient  to  deliver  to  you,  from  motives 
which  I  am  forced  with  pain  to  admit  and  to  submit  to." 
The  writer  then  stated  duties  which  compelled  him  to 
remain  in  London  ;  adding,  "  These  duties  fulfilled,  I 
shall  not  delay  a  moment  in  demanding  from  you  a  satis- 
faction as  notorious  "  &c. ;  and  he  concluded  by  stating 
that  he  had  two  objects  to  accomplish :  "  The  first  is, 
to  let  you  know,  and  moreover  to  let  every  body  know, 
my  determination  not  to  forget  your  insult;  and  the 
second  is  to  settle  the  accounts  of  my  house  with  you, 
and  to  demand  of  you  payment  of  a  tolerably  large 

balance 
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balance  which  you  owe  me."    The  prosecutor's  action  1837. 
against  Joseph  Larrieu  was  commenced  subsequently.         The  King 

The  defendant  stated  that  the  letter  which  he  himself  against 
sent  was  occasioned  by  heat  and  excitement  arising 
from  the  above-mentioned  communication,  and  the  in- 
sults offered  to  his  father. 


Larrieu. 


Cresswell  now  shewed  cause.  A  prosecutor  cannot 
demand  a  criminal  information  for  misconduct  in  which 
he  himself  has  participated.  This  principle,  upon 
which  a  rule  for  a  criminal  information  was  discharged 
in  Rex  v.  Peach  («),  applies  here.  The  Court  does  not 
interpose  in  cases  like  the  present  merely  to  preserve 
the  peace,  which  may  be  done  by  other  means,  but  will 
look  at  the  conduct  of  those  who  seek  its  interference. 


Sir  J".  Campbell,  Attorney-General,  and  Sir  W.  W, 
Follett,  contra,  were  then  called  upon  by  the  Court. 
The  challenge  now  complained  of  is  not  occasioned  by 
the  letter  of  provocation  sent  to  the  defendant's  father, 
but  by  the  suit  commenced  against  him.  \_Patteson  J. 
Assuming  it  to  be  so,  that  is  not  the  point.  If  the  pro- 
secutor has  sent  a  challenge  in  the  course  of  the  same 
transaction  which  is  now  before  us,  can  he  come  to  the 
Court  and  claim  protection,  having  himself  violated  the 
law  in  the  same  manner  as  the  defendant?]  He  has  not 
violated  the  law  of  this  country,  if  of  any.  [Patteson  J. 
Whether  he  has  done  so  or  not,  still,  having  sent  the 
challenge  deposed  to,  can  he  come  to  this  Court  for  a 
criminal  information?  The  question  turns  upon  the 
merits  of  the  party  applying.] 


(«)  1  Burr.  548.    See  Rex  v.  Steivard,  2  B.  #  Ad.  12. 

T  4  Lord 
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1838.         Lord  Denman  C.  J.  The  prosecutor  has  done  much 
"      to  provoke  what  has  taken  place ;  and  his  conduct  has 

The  King  f  . 

against  been  improper  in  what  has  passed  in  connection  with 
these  parties.  I  do  not  say  that,  if  he  had  been  guilty  of 
such  conduct  towards  one  of  them  some  years  ago,  that 
would  be  an  answer  to  the  present  application:  but, 
under  the  circumstances  disclosed,  he  is  clearly  not  en- 
titled to  a  rule. 


Laerieu. 


Littledale,  Patteson,  and  Williams  Js.,  con- 
curred. 

Rule  discharged  without  costs. 
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1837. 


The  King  against  The  Governors  and  Directors  Monday, 
of  the  Poor  of  the  United  Parishes  of  St. 
Andrew  Holborn  above  the  Bars  and  St. 
George  the  Martyr,  and  Charles  Boydell, 
their  Clerk. 

QIR  J.CAMPBELL,  Attorney-General,  in  this  term,  By  the  rule  of 


directed  to  parties  residing  beyond  forty  miles  from  Westminster ;  and,  if  to  parties  within 
forty  miles,  then  eight  days. 

Quaere,  whether  the  Court,  on  a  proper  case  being  shewn,  will  direct  the  return  to  be 
made  in  a  shorter  time  ? 

But  if,  without  special  direction  of  the  Court,  the  mandamus  be  drawn  so  as  to  allow 
less  time  between  the  teste  and  the  return,  the  Court  will  supersede  the  mandamus  for 
irregularity,  and  award  an  alias  writ. 

And  this,  though  the  case  be  one  in  which  the  Court,  on  the  ground  of  urgency,  grant 
the  rule  for  the  mandamus  absolute  in  the  first  instance  •  as  where  the  writ  issues  to  compel 
payment  of  money  for  the  support  of  paupers. 

(a)  In  Michaelmas  term,  1836  (November  8th,  before  Lord  Den- 
man  C.  J.,  Patteson,  Williams,  and  Coleridge  Js.),  Greaves  obtained  a 
rule  absolute  in  the  first  instance  for  a  mandamus  to  the  overseers  and 
churchwardens  of  the  parish  of  Edlaston,  in  Derbyshire,  reciting  that 
there  was  no  rate  made  by  them  on  the  inhabitants,  &c,  for  the  necessary 
relief,  maintenance,  and  support  of  the  poor ;  and  that  they  neglected 
and  refused  to  make  it;  and  commanding  them  to  make  and  publish, 
and  cause  &c,  a  rate  &c.  The  affidavit  in  support  of  the  rule  stated 
that  the  rate  was  absolutely  necessary  for  the  relief  of  the  poor  and  for 
other  purposes  to  which  the  rate  was  applicable.  A  return  was  filed, 
upon  which  a  concilium  was  afterwards  obtained,  and  the  case  was  set 
down  for  argument. 

(b)  Appointed  under  stat.  6  G.  4.  c.  clxxv.  (local  and  personal,  public), 
<  for  the  better  ascertaining,  charging  and  collecting  of  the  rates  for  the 
relief  of  the  poor  within  that  part  of  the  parish  of  St.  Andrew  Holborn 
Which  lies  above  the  Bars  in  the  county  of  Middlesex,  and  the  parish  of 
Si.  George  the  Martyr,  in  the  said  county;  for  the  better  maintenance, 
employment  and  regulation  of  the  poor  thereof ;  and  for  regulating  the 
nightly  watch  thereof."  See  the  clause  as  to  appointing] governors  end 
directors,  6  A.  #  E.  59.  note  (a). 


"~  a 

between  the 
teste  and  return 
of  every  ori- 


Mich.  4  Ann., 
there  must  be 
fourteen  days, 
at  the  least,  a 


ginal  writ  of 
mandamus,  if 


of 
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1837.  of  the  Poor  Law  Commissioners  for  England  and  Wales, 
the  said  parishes,  with  a  liberty  in  the  order  specified, 
had  been  formed  into  an  union,  and  guardians  ap- 


The  King 


The  Governors 

and  Directors  pointed,  who  had  taken  on  themselves  the  office ;  that 
and        tne  collection  of  the  poor  rates  for  the  two  parishes  was 


St.  George. 


vested  in  the  defendants,  under  stat.  6  G.  4.  c.  clxxv. ; 
that  they  had  collected  and  received  large  sums  as  poor- 
rates,  exceeding  the  amount  after  specified;  that  the 
guardians  of  the  union  had  issued  several  precepts, 
directing  the  defendants  to  pay  several  sums,  amounting 
in  all  to  1940/.,  to  the  treasurer  of  the  union,  out  of  the 
poor-rates  of  the  two  parishes  so  received  by  them, 
which  was  necessary  to  enable  the  guardians  of  the 
union  to  maintain  and  provide  for  the  poor  of  the  two 
parishes,  and  defray  such  of  the  general  expenses  of  the 
union  as  were  chargeable  on  the  two  parishes  ;  and  that 
the  defendants  had  refused  and  neglected  to  pay :  the 
writ  then  commanded  the  defendants  to  pay  the  said 
sums,  or  shew  cause  to  the  contrary :  returnable  9th 
June,  7  W,  4. 

Several  returns  were  filed,  one  by  Charles  Boydell, 
the  clerk,  alone ;  and  three  others,  signed,  respectively, 
by  sixteen,  twelve,  and  nineteen  governors  and  di- 
rectors. 


Erie,  on  behalf  of  certain  of  the  governors  and  di- 
rectors of  the  poor  of  the  two  united  parishes,  obtained 
a  rule  in  this  term  [June  8th)  calling  upon  the  pro- 
secutors to  shew  cause  why  the  writ  of  mandamus  should 
not  be  superseded  for  irregularity,  there  not  being  eight 
days  between  the  teste  and  return.  The  affidavit  in 
support  of  this  rule  shewed  that  the  parties  on  whose 
behalf  it  was  obtained  had  severally  been  served  with  a 

copy 
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copy  of  the  mandamus;  and  that  the  return  signed  by  1837. 
Boydell  was  made  without  their  sanction  or  knowledge.       "  ~ 

*  °         The  King 

The  affidavit  also  contained  statements  for  the  purpose  against 

The  Governors 

of  shewing  that  the  parties  making  the  return  were  not  and  Directors 

...  ,  ...  of  St.  Andrew 

authorised  to  do  so;  but  it  is  unnecessary  to  notice  anci 
these  further. 


St.  George. 


Sir  J.  Campbell,  Attorney-General,  and  Wightman 
now  shewed  cause.  The  parties  making  this  application 
cannot  be  heard.  The  board  consists  of  fifty  members, 
besides  the  ex  officio  governors  and  directors,  of  whom 
seven  are  a  quorum  (ss.  5,  11,) ;  there  is,  therefore,  a 
return  actually  made.  The  formal  objection,  as  to  the 
interval  between  the  teste  and  return,  cannot  be  taken 
at  this  stage,  nor  in  this  shape.  Besides,  this  Court 
has  power  to  regulate  the  interval  according  to  the 
exigency  of  the  case,  and  has,  in  fact,  frequently 
done  so. 

Erie,  contra.  Every  party  called  upon  by  the  com- 
mand in  the  mandamus  has  a  right  to  take  the  objection. 
There  must  be  fifteen  days  between  the  teste  and  return, 
if  the  mandamus  go  above  forty  miles,  otherwise  only 
eight  days ;  Com.  Dig.  Mandamus,  (C.  4.) ;  Anonymous^ 
2  Salkeld  (a) ;  Rex  v.  Major*  et  Juraf  de  Dover  (b). 
[Manning,  amicus  curiae,  suggested  that  the  rule  men- 
tioned in  these  two  cases  applied  only  to  corporations. 
Lord  Denman  C.  J.,  after  consulting  with  the  officers, 

(a)  2  Salic.  434. 

(6)  1  Str.  407.  In  this  case,  it  is  said  to  have  been  settled  that,  if  the 
place  be  more  than  forty  miles  from  London,  there  must  be  fourteen  days, 
and  eight  in  other  cases ;  one  day  inclusive,  the  other  exclusive,  in  all 
cases. 


said 
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1837.      said  that  the  rule  was  quite  general  (a),  though  the  re- 
Th~~K~"  t  m  ^a^e^  aPPeare(l to  confine  it  to  corporations  (6).] 

against 

and  Directors  Lord  Denman  C  J.  In  the  first  place,  it  is  doubtful 
°f  ST  andI>REW  whether  Mr.  Erie  has  a  right  to  be  heard.  I  cannot 
Sr.  George.  agYee  tnatj  wnen  a  body,  to  whom  a  mandamus  is  ad- 
dressed, has  regularly  resolved  upon  and  made  a  re- 
turn, individual  dissentients  can  be  allowed  to  dispute 
its  propriety.  We  might,  in  that  case,  have  as  many 
returns  as  there  are  individuals.  But  here  we  decide 
on  the  form  of  the  mandamus.  The  practice  as  to  the 
interval  between  the  teste  and  the  return  is  well  esta- 
blished, according  to  the  rule  of  Court.  I  do  not  say 
that  we  are  not  at  liberty  to  depart  from  that  practice ; 
if  a  case  were  properly  brought  before  us,  we  might 
see  reason  for  dispensing  with  the  rule.  But  parties 
obtaining  a  mandamus  are  not  to  exercise  such  a  dis- 
cretion according  to  their  own  view  of  the  particular 
facts ;  if  they  could  do  so,  we  should  have  the  practice 
continually  varying  according  to  the  fancies  of  indivi- 
duals. Therefore,  neither  the  writ  nor  the  attempted 
discharge  is  good. 

(a)  The  rule  is  as  follows :  — 

Die  Martis  proximo  post  7  Mic.  S11'  4  Ann, 

It  is  ordered,  that  between  the  teste  and  return  of  every  original  writ 
of  mandamus  there  shall  be  a  space  of  fourteen  days  at  the  least,  if  such 
writ  shall  be  directed  to  any  person  or  any  persons  commorant  or  residing 
beyond  forty  miles  from  Westminster ;  and,  if  it  be  within  forty  miles, 
then  there  shall  be  eight  days  between  the  teste  and  return  thereof ;  and 
that  every  writ  of  mandamus  shall  bear  teste  the  same  days  on  which  it 
shall  be  granted  by  the  Court. 

(b)  Sir  W.  W.  Follett,  after  Erie  had  been  heard,  claimed  to  shew 
cause  on  behalf  of  some  of  the  parties  who  had  made  the  returns;  but  the 
Court  refused  to  hear  him  at  this  stage  of  the  case. 


LlTTLEDALE, 


f 
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Littledale,  Patteson,  and  Williams  Js.,  con-  1837. 

curred.  ~,  v 

The  King 

against 

The  Governors 

Sir  J.  Campbell,  Attorney-General,  prayed  that  the   and  Directors 

,       .  ,  ,  ill  •  i  of  St.  Andrew 

rule  might  not  be  made  absolute  with  costs.  and 

St.  George. 

Lord  Denman  C.  J.  We  do  not  decide  that  the 
rule  is  to  be  made  absolute  at  all.  It  is  our  own  pro- 
ceeding. 

Ordered,  that  this  writ  of  mandamus  be 
superseded  for  irregularity,  and  an  alias 
writ  of  mandamus  awarded. 


The  King  against  John  Gann  Cousins.  Monday, 

June  1 2th. 

The  King  against  Twelve  other  Persons, 
severally. 

JOULES  were  obtained  on  a  former  day  of  the  term  Several  quo 
in  the  above  cases,  calling  upon  the  prosecutor  to  formations*- 
shew  cause  why  all  proceedings  in  the  several  prose-  fiiJ^on^he1 
cutions,  on  information  in  the  nature  of  quo  warranto,  ~ame  gro.unds> 

7  *  tor  exercising 

should  not  be  stayed  until  the  determination  of  an-      office  of 

'  alderman  of  the 

other  rule  now  pending  in  this  Court,  in  the  case  of  same  corpora- 
tion, one  was 

a  like  information  against  Thomas  Brightwell.     The  tried,  a  verdict 
iast  mentioned  information,  for  claiming  to  be  an  alder-  Crown,  and  a 
man  of  the  city  of  Norwich,  was  tried  at  the  Norfolk  granted  for a 
Spring  assizes  in  this  year,  and  a  verdict  found  for  the  entera radfcf 
Crown.    A  rule  was  obtained  in  the  last  Easter  term  to  for *he  de- 

iendant.  A 

shew  cause  why  a  verdict  should  not  be  entered  for  the  rule  nisi  was 

then  obtained 

defendant,  or  a  new  trial  had  ;  which  was  the  depend-  for  a  stay  of 

proceedings  in 

the  other  informations  pending  the  above  application. 
The  Court  discharged  the  rule,  the  prosecutor  undertaking  to  proceed  with  only  one 
other  information  till  further  order,    liut  they  refused  to  direct  that  either  party  should 
be  bound  by  the  result  of  such  one  proceeding. 
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1837.      ing  rule  above  mentioned.    The  grounds  upon  which 

the  rule  for  that  information  had  been  granted  were. 
The  King  ° 

against  that  the  defendant  was  not  duly  elected;  that  he  was 
Cousins. 

not  proposed  separately  to  the  councillors;  that  the 
persons  proposed  as  aldermen  were  proposed  jointly 
and  not  separately ;  and  that  no  separate  proposal  was 
made,  or  vote  come  to,  as  to  the  election  of  the  de- 
fendant. The  rules  against  Cousins  and  twelve  other 
parties,  to  which  the  present  applications  related,  were 
granted  on  the  same  day  (November  24th,  1836)  on 
which  the  rule  was  made  absolute  against  Brightwell, 
and  at  the  instance  of  the  same  relator,  Henry  Rogers  ; 
the  informations  were  likewise  for  claiming  the  office  of 
alderman  of  Norwich  ;  and  the  grounds  stated  in  ap- 
plying for  the  informations  respectively  were  the  same 
as  in  Brightwell^  case,  with  the  addition,  only,  that 
the  individual  was  proposed  and  elected  jointly  with  a 
list  of  himself  and  others  together,  and  not  otherwise. 
In  support  of  the  present  application,  it  was  stated 
that  the  parties  now  applying  did  not  shew  cause 
against  the  rules  as  to  them,  having  no  other  cause  to 
shew  than  that  already  submitted  by  Brightwell,  and  the 
rules  were  therefore  made  absolute;  and  that  the  affi- 
davits used  in  obtaining  the  rule  against  Brightwell 
were  in  all  material  respects  the  same  as  those  used 
against  the  several  parties  now  applying.  It  was 
further  stated  that  Rogers  was  preparing  to  exhibit  in- 
formations, in  pursuance  of  the  rules  granted,  against  all 
the  present  applicants,  and  that  (as  was  believed)  there 
were  no  other  questions  to  be  tried  on  those  informations 
than  were  in  issue  upon  that  filed  against  Brightwell. 
On  the  rules  now  coming  on  for  determination,  it  was 
suggested  that  the  prosecutor  should  try  one  more  in- 
formation, the  result  of  which  should  decide  the  rest. 

Sir 
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Sir  W.  W.  Follett  and  Kelly  shewed  cause,  and  stated 
that  the  prosecutor  was  willing,  on  the  rule  being  dis- 
charged, to  proceed  with  a  single  information ;  but  that 
if  the  cases  were  to  be  consolidated,  the  defendants  only, 
and  not  the  prosecutor,  must  be  bound  by  the  result ;  and 
they  cited  Doyle  v.  Anderson  [a)  as  an  analogous  case. 

Sir  J.  Campbell,  Attorney-General,  contra,  denied 
the  analogy  between  these  prosecutions  and  actions  on 
a  policy  of  insurance,  and  insisted  that,  if  the  prose- 
cutor was  not  bound  by  the  event  of  one  case,  the  de- 
fendants must  claim  the  like  liberty. 

Lord  Denman  C.  J.  The  prosecutor  is  willing  to 
proceed  at  present  with  only  one  case.  I  should  be  glad 
that  that  were  final ;  but  I  do  not  find  that  it  has  been 
usual  to  make  a  rule  for  such  a  purpose.  The  defend- 
ants certainly  obtain  an  advantage  by  the  suspension  of 
all  the  cases  but  one.  The  only  rule  we  can  make  is, 
that  the  prosecutor  shall,  at  present,  try  only  a  single 
information  :  but  we  order  nothing  as  to  any  party  being 
bound  by  the  result. 

Littledale,  Patteson,  and  Williams  Js.  concurred. 

It  was  ordered,  that  the  rule  nisi  for  staying  pro- 
ceedings, as  above-mentioned,  should  be  now  dis- 
charged, "  the  prosecutor  hereby  undertaking  to  file  an 
information  in  one  of  these  prosecutions  only,  and  to 
proceed  to  trial  in  such  one  information  only,  until  the 
further  order  of  this  Court," 


1837o 


The  King 

against 
Cousins. 


(a)  I  A.  §  E.  635.    See  Hollingsworth  v.  JBrodrick,  4  A.  $  E.  646. 
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Monday,  Trinity  term,  1837.  In  the  King's  Bench. 

June  12th. 

Whereas,  by  the  practice  of  this  Court,  sheriffs  may 
now  be  required  to  file  writs  with  their  returns  as  well 
in  vacation  as  in  term  time,  and  upon  all  writs  filed 
in  vacation  an  extra  charge  of  five  shillings  and  ten- 
pence  is  paid  for  keys  of  the  treasury ;  And  whereas 
the  like  charge  of  five  shillings  and  tenpence  is  also 
paid  upon  all  searches  made  in  vacation  for  writs  so 
filed,  and  upon  all  copies  of  such  writs,  or  returns 
thereof :  It  is  ordered  that,  from  and  after  the  last 
day  of  this  present  term,  such  extra  charge  of  five 
shillings  and  tenpence  be  discontinued  upon  all  writs 
filed  by  sheriffs  in  vacation,  and  all  searches  for  such 
writs,  and  all  copies  thereof,  or  of  returns  thereto; 
and  that  hereafter,  in  vacation,  such  writs  may  be  filed 
by  sheriffs,  and  searches  made  for  the  same,  and  copies 
of  such  writs  or  returns  thereto,  made  and  obtained 
without  payment  of  the  said  extra  charge  of  five  shillings 
and  tenpence. 

(Signed)  Denman. 

J.  LlTTLEDALE. 

J.  Patteson. 
J.  Williams. 
J.  T.  Coleridge. 
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June  13th. 

IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 
Alston,  Clerk,  against  Atlay. 

T^EBT  for  treble  value  of  tithes  not  set  out,  under  Plaintiff,  being 

«  o    -n  n  t  v.        ■.  ^        -.       rni       ii  eh  incumbent  of 

stat.  2  &  3  Ed.  6.  c.  13.  s*  1.     ihe  declaration  (or  the  iivmgof  c., 
29th  'February  1834)  stated  that  the  plaintiff,  before  and  ™nder  thTan- 
at  &c,  was,  and  still  is,  rector  of  the  parish  of  Cowsby  gPaccepte^ 
in  the  county  of  Yor/r,  and  proprietor  of  the  tithes  of  the  liying  of 

J  r     r  0.,  with  cure 

corn,  &c,  yearly  arising  on  land  occupied  by  the  de-  of  souls. 

Afterwards, 

fendant  during  all  the  time  &c. ;  and  that  defend-  the  patron  of  c. 

i  t  i        sold  the  advow- 

ant,  to  wit  on  1st  January  1832,  and  on  divers  other  son  to  Z.;  and 

days  &c,  at  &c,  reaped  certain  corn  then  growing  f'clerk^who' 

upon  the  said  land,  the  tithe  of  which  said  corn  then  ^  ^ucte? 

belonged  to  plaintiff,  and  of  right  ought  to  have  been  a,nd  subscribed 

P  &  the  Articles. 

set  out  and  paid  to  him  as  such  rector  and  pro-     Held> that 

the  living,  as 

prietor  as  aforesaid,  &c.    Averment,  that  defendant,  against  the  pa- 

tron,  was  void 

after  the  said  reaping,  and  before  the  commencement  by  plaintiff's 
of  this  suit,  took  and  carried  the  said  corn  from  the  a^and^fsan- 
land,  the  tenth  part  of  the  said  corn  not  having  been  "dvotlmwhat 
separated  &c,  or  agreement  made  &c,  contrary  to  consequently, 

1  '  °  7  J  it  did  not  pass 

the  form  of  the  statute.    (There  were  other  counts  not  by  the  sale;  that 

jL.'s  presentee 

material  here.)  was  not  incum- 

bent ;  and  that 

Plea,  Non  debet:  and  issue  thereon.    On  the  trial  plaintiff,  not 
before  Parke  B.,  at  the  Yorkshire  Spring  assizes,  1835,  ousted de^acto, 

might  sue  for 
the  tithes. 

And  that  it  made  no  difference,  as  to  this,  whether  the  patron  of  C,  or  his  vendee,  knew 
Of  did  not  know  of  plaintiff's  acceptance  of  0. 

By  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  K.  Bt 

Vol.  VII.  U  a  verdict 


Atlay. 
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1837.       a  verdict  was  found  for  the  plaintiff  for  the  treble  value 
of  the  tithe,  subject  to  the  opinion  of  this  Court  on  the 

Alston 

against       following  case. 

The  rectory  of  Cowsby  is  a  benefice  under  the  value 
of  8/.  in  the  King's  books ;  and  the  plaintiff  was  insti- 
tuted and  inducted  into  it  in  1816,  and  duly  subscribed 
and  read  the  Articles.  The  defendant,  who  was  a  farmer 
in  Cowsby,  paid  his  tithe  regularly  to  the  plaintiff,  as 
rector,  down  to  Michaelmas  1832 ;  but  did  not  pay  to  the 
plaintiff,  or  set  out,  the  tithes  accruing  subsequently 
(including  those  which  are  the  subject  of  this  action), 
in  consequence  of  the  same  being  claimed  by  the  Reve- 
rend George  Wray. 

In  1829  the  plaintiff  was  instituted  and  inducted  into 
the  rectory  of  Odell,  in  the  county  of  Bedford,  being 
distant  100  miles  from  the  said  rectory  of  Cowsby,  upon 
the  presentation  of  his  brother,  and  subscribed  and  read 
the  Articles.  Odell  is  a  benefice  with  cure  of  souls 
of  higher  value  than  8Z.  in  the  King's  books.  In  1831 
Justinian  Alston,  the  brother  of  the  plaintiff,  who  was 
owner  of  the  manor  of  Cowsby,  and  of  an  estate  there, 
and  patron  of  the  rectory  of  Cowsby,  sold  the  manor  and 
estate,  and  the  advowson,  right  of  patronage  and  pre- 
sentation of  and  to  the  rectory  or  parish  church  of 
Cowsby,  to  George  Lloyd,  and  the  same  were  conveyed 
to  him  by  indentures  bearing  date  27th  and  28th  No- 
vember  1831.  In  1832  Lloyd,  thinking  that  the  rec- 
tory of  Cowsby  had  become  voidable  in  consequence  of 
the  acceptance  by  the  plaintiff  of  the  rectory  of  Odell, 
and  that  he,  Lloyd,  had  then  a  right  to  present  a 
clerk  to  the  rectory  of  Cowsby,  presented  the  Reverend 
George  Wray  to  such  rectory;  and,  in  pursuance  of 
such  presentment,  George  Wray  was  instituted  and  in- 
ducted 
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ducted  into  such  rectory,  and  read  and  subscribed  the  1837. 
Articles.  "  ~" 

Alston 

Either  party,  with  the  consent  of  the  Court,  was  to  against 

Atlay. 

be  at  liberty  to  turn  the  case  into  a  special  verdict. 

The  case  was  argued  in  the  Court  of  King's  Bench 
on  Friday,  June  3d,  1836,  by  Wightman  for  the  plaintiff 
and  Tomlinson  for  the  defendant.  The  arguments  on 
each  side  will  be  sufficiently  collected  from  the  judgments 
given  in  the  Court  of  King's  Bench,  and  from  the  sub- 
sequent discussion  in  the  Exchequer  Chamber. 

Lord  Denman  C.  J.  The  question  is,  whether  the 
plaintiff  had  ceased  to  be  parson  by  the  second  pre- 
sentation. That  depends  upon  the  question,  whether 
the  right  to  present  passed  by  the  sale.  In  the  case  of 
a  living  actually  void  at  the  time  of  the  sale,  such  right, 
for  that  turn,  does  not  pass.  It  is  not  contended  that 
the  living,  here,  was  void  de  facto  at  the  time  of  the 
sale.  The  first  living  not  being  of  the  value  of  8/., 
stat.  21  H.  8.  c.  13.  ss.  9,  10,  does  not  apply.  But, 
by  what  may  be  called  a  common  law  adoption  of  the 
canon  of  the  council  of  Lateran  (a),  the  living  was  void- 
able at  the  election  of  the  patron,  who  might  imme- 
diately present.  It  is  said  that  this  is  within  the  same 
mischief  as  if  the  living  were  actually  void,  and  that, 
therefore,  the  sale  did  not  pass  the  right  to  present 
upon  such  an  avoidance.  If  we  so  held,  we  should  be 
making  the  law,  not  declaring  it.  There  is  nothing 
more  dangerous  than  to  argue  that,  because  in  one 
case  the  mischief  is  the  same  as  in  another,  therefore  the 
law  existing  as  to  the  latter  case  is  to  be  extended  to 


(a)  See  Watson's  Clcrg.  /,.  ch.  2,  p.  5.  ;  citing  Stavc/i/  v.  XJUilhnrn, 
Hard):  101. 

U  2  the 
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1837.  the  former,  as  to  which  no  such  law  exists,  written  or 
"  unwritten.    No  case  has  hitherto  gone  so  far  as  to 

Alston 

against      enable  us  to  say  that  the  first  living  can  here  be  treated 

Atlay. 

as  void. 


Littledale  J.  The  common  law  so  far  adopts  the 
canon  of  the  council  of  Lateran,  that  a  patron  of  a  living 
worth  less  than  8/.  may  treat  it  as  void,  upon  the  incum- 
bent accepting  a  second  living.  Unless  he  does  so,  it 
is  not  void  de  facto.  The  incumbent  might  indeed  be 
deprived;  and  then  the  patron  must  present  in  six 
months ;  but  that  is  not  done  here.  If  the  incumbent 
be  not  either  called  upon  by  the  patron  to  resign,  or 
deprived,  the  church  is  full,  and  the  incumbent  is 
entitled  to  the  tithes.  Here  the  patron  does  not  avoid 
the  living  by  a  fresh  presentation,  but  sells  the  advow- 
son.  The  question  then  is,  whether  the  sale  passes  the 
right  to  present  immediately,  or  whether  the  original 
patron  retains  it,  or  whether  neither  vendor  nor  vendee 
has  it  (a).  A  second  question  might  perhaps  be  put ; 
whether,  if  the  sale  passed  the  immediate  right  of  pre- 
sentation, the  alienee  took  such  right  as  the  vendor 
held  it,  or  whether  he  would  be  under  the  necessity  of 
resorting  to  proceedings  in  the  Ecclesiastical  Court 
before  he  could  present.  I  am  of  opinion  that  the  con- 
veyance passed  the  immediate  right  to  present  without 
having  recourse  to  the  Ecclesiastical  Court.  It  would 
not  pass  the  right  if  the  living  was  void ;  but  here  I 
think  the  presentation  was  still  part  of  the  advowson. 
It  is  true  that  the  original  patron  could  have  made  the 
living  void,  if  he  had  chosen :  but  it  is  not  void  unless 

(ef)  As  to  this,  Leak  v.  The  Bishop  of  Coventry,  Cro.  Eli%.  811.,  \vas 
cited  in  the  argument  in  K.  B. 

he 
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he  makes  it  so ;  and  he  has  not,  in  fact,  made  it  void, 
but,  on  the  contrary,  treats  it  as  full.  It  is  argued  that 
this  construction  may  lead  to  simoniacal  contracts.  But 
this  is  not  the  case  of  a  living  void  at  the  time  of  the 
sale.  It  is  not  a  fruit  fallen  :  the  presentation  is  not 
severed  from  the  advowson  till  the  patron  presents  or  the 
incumbent  is  deprived.  The  vendee  of  the  advowson 
stands  therefore  in  the  same  position  as  the  original 
patron ;  and  his  presentee  is  a  perfectly  good  incum- 
bent. 

Patteson  J.  The  question  is,  whether  the  sale  of 
an  advowson  passes  the  right  of  immediate  presentation, 
the  living  being  voidable  at  the  time  of  sale.  The 
authorities  shew  only  that  it  does  not  pass  the  right 
when  the  living  is  void.  The  plaintiff*  seeks  to  carry 
this  further.  The  reason  why  the  next  presentation 
does  not  pass  when  the  living  is  actually  void  at  the 
time  of  the  sale  is  that  the  next  turn  is,  in  that  case5 
not  a  part  of  the  advowson.  That  is  the  whole  effect 
of  Rennell  v.  The  Bishop  of  Lincoln  (a).  The  next  pre- 
sentation is  disannexed  from  the  advowson,  and  has 
become  a  chose  in  action.  I  am  not  prepared  to  say 
that  there  is  not  another  principle,  the  simoniacal  nature 
of  the  contract;  but  the  former  principle  is  sufficient. 
Now,  in  the  present  case,  the  living  is  merely  voidable : 
it  is  not  void  till  there  be  a  new  presentation  or  a  depriva- 
tion. The  plaintiff's  counsel  does  not  deny  that  the  sale 
would  pass  the  right  to  present  on  the  death  or  depri- 
vation of  the  first  incumbent :  if  that  be  so,  it  is  very 
difficult  to  say  that  it  does  not  pass  the  right  to  present 

(a)  7  B.  §•  C.  113.  in  error  from  C.  P.,  reversing  S.  C.  3  Bing.  223. ; 
'udgment  of  K.  13.  affirmed  in  Dam.  Proc,  Mirehouse  v.  Rennell, 
8  Bing.  490. 

U  3  which 
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which  accrues  by  reason  of  the  plurality.  The  bishop 
has  the  power  of  depriving  the  incumbent.  According 
to  one  authority  (a)  (if  it  be  law)  the  bishop  may,  by 
giving  the  patron  six  months'  notice  of  the  acceptance 
of  the  second  benefice,  present,  in  his  default,  with- 
out actual  deprivation.  At  all  events,  he  may  make  the 
living  void,  and  must  give  notice  to  the  patron.  It  is 
conceded  that  the  vendee  here  purchases  the  next  pre- 
sentation for  some  purposes:  and  we  cannot  say  that  he 
takes  it  for  some  purposes,  and  not  for  others,  unless 
there  be  an  actual  case  of  simony.  The  counsel 
for  the  plaintiff  cited  Walker  v.  Hamersly  (b),  where  it 
was  held  simony  to  sell  an  advowson  with  a  covenant  to 
present  the  bargainee's  nominee,  the  church  being  then 
full  by  usurpation,  and  a  quare  impedit  pending  thereon, 
by  which  the  usurper  was  afterwards  removed :  the 
ground  assigned  being  that  the  church  was  not  full  of 
the  usurper,  but  void  from  the  death  of  the  last  incum- 
bent. No  doubt  that  is  correct.  But  what  would  the 
vendee  there  demand  in  a  quare  impedit?  The  very 
turn  which  is  void  at  the  time  of  the  sale.  That  of 
course  could  not  pass  by  the  sale-  If  the  decision  go 
beyond  this,  it  is  not  law;  but  it  clearly  is  meant  to  apply 
only  to  that  turn.  It  is  also  argued  for  the  plaintiff 
that,  if  the  patron  become  bankrupt  while  the  church  is 
void,  though  the  assignees  take  the  advowson  by  the 
assignment  of  the  commissioners,  the  bankrupt  retains 
the  immediate  presentation  (c).     That  is  because  the 

(a)  The  learned  Judge,  in  the  course  of  the  argument,  had  referred  to 
17  Vin.  Abr.  382,  Presentation,  (R.  b),  pi.  6.,  where  Baldock's  Case  is 
cited.    See  S.  C.  as  Rex.  .v.  The  Bishop  of  London,  1  (  Wm. )  Jones,  404. 

(b)  Slcinn.  90.    S.  C.  3  Lev.  115. 

(c)  „  On  this  point,  2  Gibson's  Codex,  794.  tit.  xxxiv.  ch.  2.  (2d  ed.) 
was  cited  for  the  plaintiff.    And  see  stat.  6  G.  4.  c.  16.  s.  77. 
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commissioners  take  only  the  bankrupt's  estate ;  only  what 
is  worth  money :  and  the  presentation  to  a  void  living 
is  a  mere  trust ;  at  all  events  it  is  not  worth  money. 
There  is  nothing  peculiar  in  the  position  of  the  commis- 
sioners ;  if  the  next  turn  be  saleable  at  all,  their  assign- 
ment passes  it ;  and  I  do  not  know  that  the  sale  of  the 
interest  in  this  case  does  harm  more  than  in  any  other. 
Halton  v.  Cove  (a)  is  not  in  point.  The  question  there 
turned  entirely  on  the  language  of  stat.  28  H.  8.  c,  11. 
s.  3.  Reference  was  there  made  to  the  canon  of  the 
council  of  Laterariy  whiqh  directs  that  the  incumbent 
taking  a  second  benefice  with  cure  of  souls,  while  holding 
the  first,  "  eo  sit  jure  ipso  privatus :  "  but  the  case  shews 
a  clear  distinction  between  ipso  jure  and  ipso  facto.  It 
is  true  that  the  purchaser  here  gets,  in  fact,  almost  a 
vacant  living,  a  living  which  he  may  immediately  make 
vacant.  Still  I  see  so  much  difficulty  in.  extending 
the  statute  to  meet  the  supposed  mischief,  that  we 
must,  in  my  opinion,  give  our  judgment  for  the  de- 
fendant. 

Williams  J.  The  argument  for  the  plaintiff  is,  that 
the  purchase  was  made  while  the  living  was  voidable,  and 
that  this  comes  to  the  same  thing  as  if  it  had  been  void. 
I  think  that  is  not  so  ;  and  that,  the  living  being  merely 
voidable  in  law,  the  purchaser  took  the  next  present- 
ation. Then  does  any  case  go  so  far  as  to  authorise 
our  saying  that  the  law  is  the  same  in  the  two  cases, 
because  the  mischief  is  the  same  ?  In  Fox  v.  The 
Bishop  of  Chester*  (b)  this  Court  acted  upon  that  priu- 

(«)  1  B.  #  Ad.  538.  (/>)  2  B.  %  C.  635. 

U  4  ciple; 
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1837.      ciple;  but,  on  appeal,  the  House  of  Lords  (a)  thought 
the  analogy  unsafe,  and  reversed  the  decision.    I  am, 

Alston 

against       therefore,  of  opinion  that  the  purchase  was  valid  as  to 

Atlay.  .  , 

the  next  presentation ;  and  that  our  judgment  must  be 
for  the  defendant. 

Judgment  for  defendant. 

Leave  was  obtained  to  turn  the  case  into  a  special 
verdict.  The  verdict  corresponded  precisely  with  the 
special  case ;  and  judgment  thereon  was  entered  in  the 
King's  Bench  for  the  defendant. 

Error  being  brought  in  the  Exchequer  Chamber  on 
the  judgment  of  the  Court  of  King's  Bench,  the  case 
was  argued  on  Wednesday,  May  10th  1837,  before 
Tindal  C.  J.,  Bosanquet  and  Coltman  Js.,  Bolland.  Parke, 
and  Gurney  Bs. 

Wightman,  for  the  plaintiff  in  error  (the  plaintiff  be- 
low). A  right  of  presentation  to  a  living,  circumstanced 
as  the  living  of  Cowsby  is  here  found  to  be,  cannot  be 
sold  so  as  to  enable  the  vendee  to  make  the  living  abso- 
lutely void  by  presentation.  The  sale  of  a  presentation 
to  a  living  actually  void  gives  no  right  to  present  for 
that  turn.  But  the  sale  of  a  living,  known  by  both 
vendor  and  vendee  to  be  so  circumstanced  that  it  must 
shortly  become  void,  is  good ;  Fox  v.  The  Bishop  of 
Chester  (b).  The  present  case  may  be  considered  as 
intermediate ;  for,  as  the  first  living  was  not  of  the  value 
of  8/.,  it  did  not  become  void,  de  facto,  under  stat. 
21  H.  8.  c.  13.  ss,  9,  10.,  but  only  void  de  jure,  by  the 

(a)  Fox  v.  The  Bishop  of  Chester,  6  Bingh.  I . 

(b)  6  Bing.  1.  in  Bom.  Proc,  reversing  Fox  v.  The  Bishop  of  Chester 
in  K.'  B.,  2  B.  %  C.  635. 

canon 
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canon  law;  that  is,  it  was  voidable  by  the  patron's  pre- 
sentation, or  by  deprivation,  but  full  de  facto  in  the 
meanwhile ;  3  Burn's  Ec.  L.  96,  Plurality,  s.  2.,  citing 
Watson's  CI.  L.  c.  2.  The  distinction  is  recognised  in 
Wolferstan  v.  The  Bishop  of  Lincoln  (a),  and  Halton  v. 
Cove  (b).  In  Wilson's  report  of  Wolferstan  v.  The  Bishop 
of  Lincoln  (a)  it  appears  that  one  ground  insisted  upon 
as  making  the  sale  of  a  void  living  void  as  to  the  next 
turn  was,  that  the  next  presentation  was  then  in  the 
nature  of  a  chose  in  action.  But  this  was  disclaimed  by 
Lord  Mansfield  and  Wilmot  X,  who,  as  appears  from 
the  report  in  Burrow,  rested  the  objection  only  on  pub- 
lic utility.  Now,  if  the  next  presentation  can  be  sold 
after  the  living  has  become  actually  voidable. by  the 
patron's  presentation,  the  danger  of  simony  is  as  great 
as  upon  the  sale  of  a  presentation  to  a  living  actually 
void.  The  vendee  obtains,  in  fact,  on  purchase  of  a 
living  immediately  voidable  by  his  own  presentation, 
as  full  a  practical  right  as  if  the  living  were  actually 
void.  In  Fox  v.  The  Bishop  of  Chester  (c)  the  Court 
of  King's  Bench  thought  a  sale,  where  the  incumbent 
is  known  to  be  in  extremis,  liable  to  the  same  objection. 
It  is  true  that  the  case  there  cited,  mentioned  by  Hut- 
ton  J.,  in  Sheldon  v.  Bret(d),  is  an  imperfect  authority; 
and  the  decision  of  the  House  of  Lords  must  be  admitted 
to  have  proceeded  upon  a  sounder  principle  than  that  of 
the  Court  of  King's  Bench,  inasmuch  as  the  death  of  a 
person  now  living  cannot,  in  legal  strictness,  be  consi- 
dered as  certain  to  take  place  speedily.  The  inquiry,  too, 
into  the  facts,  in  such  a  case,  would  be  objectionable  on 

(a)  In  C.  P.  2  Wits.  174.  ;  affirmed  on  error  in  K.  B.,  The  Bishop  of 
Lincoln  v.  Wolferstan,  3  Bur.  ]  504.    8.  C.  1  W,  Bl.  490. 

(b)  1  B.  £  Ad,  588.         (c)  2  B.  %  C.  635.         (d)  Winch,  6:h 
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many  accounts.  But,  here,  the  power  to  present  is  ac- 
tually in  the  patron  at  the  time  of  the  sale.  \JParke  B. 
Suppose  there  had  been  no  sale,  and  the  patron  had 
died  after  the  acceptance  of  the  second  living:  who 
would  have  had  the  right  to  present  to  the  first  living?] 
The  executors  of  the  patron.  \Ti?idal  C.  J.  There  is 
this  difficulty.  You  say  the  living  was  only  voidable : 
now,  if  the  sale  does  not  pass  the  power  of  next  pre- 
sentation, who  is  to  appoint?  If  the  vendor  cannot,  be- 
cause he  has  parted  with  his  right,  nor  the  vendee, 
because  the  sale  is  void  as  to  the  next  presentation,  is 
the  incumbent  of  Cowsby  to  retain  his  living  ?]  If  Cowsby 
had  been  of  the  value  of  Si.  the  same  difficulty  might  have 
been  suggested ;  yet  there,  under  the  statute  and  accord- 
ing to  the  authorities,  the  sale  would  clearly  not  have 
passed  the  next  presentation.  It  seems  that  the  right 
would,  in  each  case,  lapse  to  the  bishop  or  the  crown, 
inasmuch  as  neither  vendor  nor  vendee  could  present, 
the  former  being  estopped  by  his  own  deed,  and  the 
latter  being  incapable  of  making  title  through  a  void 
bargain.  That  appears  to  have  been  the  view  taken 
by  a  part  of  the  Court  below.  \Parke  B.  If  a  tenant 
in  fee  simple  sell  his  fee,  the  arrears  of  rent  due 
at  the  time  of  the  sale  do  not  pass,  but  he  may  still 
sue  for  them.]  That  is  because  the  right  to  the  rent 
has  become  a  chose  in  action  :  but,  as  before  shewn, 
that  is  not  the  principle  here,  the  objection  resting  on 
grounds  of  public  policy.  \_Parhe  B.  I  think  that  may 
be  questioned,  since  the  decision  of  Fox  v.  The  Bishop 
of  Chester  (a).  BosanquetJ.  You  say  that  there  must 
necessarily  be  a  six  months'  vacancy  from  deprivation, 

(a)  6  Bing.  1.,  in  Dom.  Proc,  reversing  Fox  v.  The  Bishop  of  Chester 
in  K.  B.,  2  B.  %  C.  635. 
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and  that  then  the  bishop  may  present.  Tindal  C.  J.  1837. 
Then  to  whom  is  the  bishop  to  give  notice?  Are  you  ~ 

L         °  "  Alston 

not  making  a  new  law  altogether  ?]    The  case  is  itself  against 

&  Atlay. 

new :  but  it  should  seem  that,  as  there  is  no  patron 
having  the  right  to  present,  no  notice  at  all  is  necessary. 
It  may  be  like  any  other  case  of  disqualification  of  the 
patron,  as,  for  instance,  where  the  patron  is  an  alien. 
The  presentation  may,  perhaps,  go  to  the  crown  at  once. 
But  it  is  not  necessary  for  the  plaintiff's  case  to  shew 
that  the  vendor  can  no  longer  present.  The  plaintiff 
is  entitled  to  the  tithes,  unless  the  vendee's  presentee  be 
the  incumbent ;  consequently  it  is  sufficient  for  him  to 
shew  that  the  sale  passed  no  power  of  presenting  to 
this  turn.  Therefore,  even  if  the  objection  to  the  sale 
passing  a  void  presentation  rest  merely  upon  the 
analogy  of  such  a  presentation  to  a  chose  in  action,  the 
result  would  still  be  that  the  plaintiff  must  recover  the 
right  to  present  remaining  in  the  vendor. 

Tomlinson  contra.  The  plaintiff  in  error  must  con- 
tend that,  if  a  manor  be  sold  with  an  advowson  appur- 
tenant (the  living  being  under  8/«),  and  it  be  afterwards 
discovered  that,  without  the  knowledge  of  the  vendee, 
the  incumbent  had  accepted  a  second  living  before  the 
sale,  the  vendee  has  made  a  simoniacal  contract.  And 
the  consequence  will  be  that  the  incumbent  cannot  be 
removed  from  the  living,  thus  taking  advantage  of  a 
deed  to  which  he  is  not  party,  or  else  that  either  the 
vendor,  or  the  bishop,  may  at  any  time  (for  instance, 
when  the  incumbent  is  known  to  be  in  extremis)  obtain 
the  next  presentation.  It  is  impossible  to  support  a 
principle  leading  to  such  results.  The  defendant  is  at 
liberty  to  question  the  present  title  of  the  plaintiff,  as  a 

tenant 
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1837.  tenant  may  pay  rent  to  a  party  to  whom  his  landlord 
  has  mortgaged  before  the  tenancy  commenced  ;  Pope  v. 

Alston 

against  Biggs  (a).  Here  the  living  was  voidable  only,  as  is  ad- 
mitted on  the  other  side,  although  the  language  of  the 
books  is  not  uniform.  Thus,  in  Halton  v.  Cove(b)9 
Lord  Tenter  den  says  that  "  the  living,  although  void- 
able, and  perhaps  actually  void,  yet  was  not  in  fact 
vacant,  the  rector  continuing  still  in  possession,"  though 
there  had  been,  in  that  case,  an  acceptance  of  a  second 
living  (the  first  being  under  the  value  of  8/.)  by  the  rec- 
tor. Yet  it  is  clear  that  he  meant  only  that  the  living 
was  void  at  the  option  of  the  patron,  which  is  the  lan- 
guage often  used.  So,  in  Holland's  Case  (c),  it  is  said 
that,  before  stat.  2i  H.  8.  c.  13.,  the  acceptance  of  a 
second  living  made  the  first  void  by  canon  law ;  yet  that, 
without  notice,  no  lapse  incurred  against  the  patron,  as 
on  deprivation,  though  he  might  present  if  he  would. 
This  shews  that,  until  the  patron  acts,  or  deprivation 
takes  place,  the  living  is  in  fact  full  of  the  first  incum- 
bent. That  this  is  the  construction  to  be  put  on  the  lan- 
guage of  the  books  appears  by  comparing  the  Anonymous 
Case  in  Godbolt,  pi.  33.  (d)9  2  Boh  Ahr.  360,  Present- 
ment (L),  Digby's  Case  (e),  Winchcombe  v.  Bishop  of  Win- 
chester (g),  Note  z  to  2  Gibson's  Codex,  906,  tit.  xxxvii. 
cap.  1  (h).  Betham  v.  Gregg  (i)  is  distinguishable.  There 
the  incumbent,  who  accepted  the  second  living,  was  him- 

(a)  9  B.  f  C.  245.  (b)  1  B.  cf.  Ad.  558. 

(c)  4  Bep.  75  a.     S.  C.  as  Armiger  v.  Holland,  Moore,  542.  Cro.  Eliz. 
601. 

(d)  Godb.  23.  (e)  4  Bep.  78  b. 

(g)  Hob.  165,  193.  (5th  ed.). 

(h)  2d  ed.    On  this  point,  Shute  v.  Tligden,  2  (T.)  Jones,  18.  was  also 
cited  in  the  argument  in  K.  B. 

(0  10  Bing.  352. 
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self  also  patron  of  the  first,  and  presented  a  clerk ;  and  it 
was  held  that,  inasmuch  as  the  patron  had  himself  treated 
the  living  as  vacant  by  his  own  acceptance  of  the  second 
living,  it  was  void  as  against  him  from  the  time  of  such 
acceptance,  and  that  the  right  of  the  new  presentee  to 
the  tithes,  under  stat.  28  H.  8.  c.  11.  5.3.,  accrued 
from  the  time  of  that  acceptance.  There  Tindal  C.  J. 
said  (pp.  358,  9)  that,  in  the  case  of  the  first  living 
being  under  81.,  and  the  incumbent  and  patron  dis- 
tinct (which  is  the  present  case),  "  notwithstanding 
the  acceptance  of  the  second  benefice,  the  first  benefice 
is  full,  as  to  strangers,  until  deprivation."  And  that  is 
the  effect  of  the  decision  in  Halton  v.  Cove  (a),  where 
the  first  incumbent  was  held  to  be  entitled  to  the  tithes 
until  his  death,  resignation,  or  deprivation,  unless  dis- 
possessed de  facto,  though  a  new  clerk  had  been  pre- 
sented. It  is  contended  that  if  the  patron  had  died 
without  selling  the  advowson  his  executor  would  have 
presented;  but,  until  actual  vacancy,  the  presentation 
is  not  a  fruit  fallen,  within  the  principle  of  JRennell  v. 
The  Bishop  of  Lincoln  {b\  and  the  authorities  there 
cited  (p.  118— -120)  for  the  plaintiff.  The  judgment 
of  the  three  judges  who  decided  for  the  plaintiff,  which 
was  afterwards  affirmed  in  the  House  of  Lords  (c), 
confined  itself  to  the  case  of  a  living  actually  void. 
Here,  therefore,  in  the  case  supposed,  the  presentation 
would  go  to  the  heir ;  and,  if  so,  it  would  pass  by 
a  devise  of  the  realty,  or  by  a  covenant  to  stand 
seised,  and,  in  short,  might  be  the  subject  of  purchase 
and  sale,  as  in  any  other  case  of  a  living  actually 

(a)  1  B.  $  Ad.  538. 

{(>)  IB.  £  C.  113.,  in  error  from  C.  P.,  reversing  S.  C  SBing.  223. 
(c)  Mirehouse  v.  Ucnncll,  8  Sing,  490. 

full 
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1837.  full.  Suppose  the  first  incumbent  had  died,  or  had 
J~  resigned  or  been  deprived  after  the  conveyance,  could 

against      it  be  said  that  the  first  patron,  or,  upon  his  death, 

Atlay. 

his  executor,  would  have  had  the  next  turn  ?  Yet  that 
is  substantially  the  same  case  as  the  present ;  for  the 
next  turn  is  no  more  than  the  right  to  present  when 
the  vacancy  actually  occurs.  [Parke  B.  In  strictness, 
it  is  not  a  next  turn  that  is  held  not  to  pass  by  the 
conveyance,  but  a  turn  to  a  living  void  at  the  time ;  and 
Mr.  Wightman's  argument  is  that,  for  this  purpose,  a 
living  which  the  patron  can  render  void  immediately  i3 
in  the  same  predicament  as  a  living  void  at  the  time.] 
If  that  were  so,  the  death,  resignation,  or  deprivation  of 
the  incumbent  would  make  no  difference ;  so  that,  in 
effect,  there  would  be  a  reservation  in  the  conveyance 
of  the  next  turn.  The  innocent  purchaser  would  be 
hardly  treated.  The  doctrine  that  a  presentation  to 
a  void  living  is  a  chose  in  action  appears  not  to  be 
insisted  on ;  and  public  policy  was  considered  not  a 
sufficient  ground  for  extending  the  law  by  analogy,  in 
Fox  v.  The  Bishop  of  Chester  («).  (He  was  then  stopped 
by  the  Court.) 

Wightman  in  reply.  The  living  would  be  properly 
described  as  void  for  the  benefit  of  the  patron,  but  not 
for  the  benefiYof  strangers.  In  Holland's  Case  (b)  it  was 
said  that  <e  no  lapse  incurred  without  notice,  as  upon 
deprivation  or  resignation,  and  yet  the  patron  might 
present,  and  take  upon  him  notice  if  he  would ;  so  that 
for  the  benefit  of  the  patron  the  church  is  void  in  the 

(a)  6  Bing.  1.,  in  Dom.  Proc,  reversing  Fox  v.  The  Bishop  of  Chester 
in  K.  B.,  2.5.  #  C.  635.  (b)  4  Rep.  15b. 
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principal  case,  but  not  for  his  disadvantage."  That 
carries  the  doctrine  to  the  full  length  contended  for  by 
the  plaintiff  here;  for  it  shews  that,  as  between  the 
vendor  and  vendee  here,  the  conveyance  was  of  an 
advowson  with  a  church  void.  [Tindal  C.  J.  That  is, 
void  if  the  patron  choose  to  present.]  He  is,  indeed, 
not  bound  to  present ;  but  that  might  be  said  in  every 
case  of  a  void  church.  The  presentation  is  "  ad  eccle- 
siam  jam  vacantern,"  as  said  in  Wolferstan  v.  The  Bishop 
of  Lincoln  (a),  citing  Rex  v.  Priest  (b).  The  argument 
as  to  the  presentation  not  being  a  fruit  fallen,  and  so 
passing  to  the  heir,  rests  upon  an  assumption  of  the 
whole  question.  It  is  not  necessary  to  insist  upon  the 
right  which  other  parties  might  have  to  institute  eccle- 
siastical proceedings  for  deprivation.  If  the  vendee 
here  purchased  innocently,  he  had  in  view  only  the 
right  to  present  upon  death  or  resignation ;  but  now  he 
seeks  to  avail  himself  of  a  right  to  present  actually 
existing  at  the  time  of  the  purchase. 

Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the 
Court. 

(After  stating  the  pleadings  and  the  special  verdict, 
his  Lordship  proceeded  as  follows.)  It  is  to  be  ob- 
served that  this  special  verdict  does  not  find  that  the 
plaintiff  was  presented  to  the  living  of  Cowsby  by  his 
brother  Justinian  ;  nor  that  he  was  presented  to  that  of 
Odell  by  the  same  brother ;  nor  that  the  patron  had 
knowledge  of  the  institution  or  induction  of  the  plaintiff 
to  the  second  living,  at  the  time  he  conveyed  the  advow- 

(o)  2  Wilt.  194.        (  (b)  I  (Win*)  Jones,  337. 

son 


1837. 


Alston 
against 
AXLAT. 


Atlay. 


304  TRINITY  VACATION 

1837.  son  to  Mr.  Lloyd.  The  questions,  therefore,  which 
"    arise  on  this  record  are  two ;  first,  whether,  after  an 

Alston 

against  incumbent  of  a  benefice  under  value  has  accepted  and 
been  instituted  and  inducted  to  another  benefice  with 
cure  of  souls,  the  right  of  presentation,  w7hich  accrues 
thereby  to  the  patron,  be  assignable  by  law  to  another  ? 
and,  secondly,  whether  the  want  of  knowledge  on  the 
part  of  the  patron  of  the  fact  of  cession,  at  the  time  of 
such  transfer,  causes  any  difference  ?  That  the  advow- 
son  itself  was  assignable  there  is  no  doubt;  but,  if  the 
right  of  presentation  was  not,  under  these  circumstances, 
assignable,  then  it  follows  that  Mr.  Lloyd  had  no  right 
to  present  his  clerk,  and  that  the  plaintiff  in  error,  not 
having  been  deprived,  and  no  new  clerk  having  been 
presented,  is  still  the  incumbent,  and  still  legally  in- 
titled  to  the  tithes;  2  Roll.  Ahr.  361.  pi.  6.  (a) ;  Wat- 
son* s  Clerg.  L.  ch.2.  pp.  7,  8.;  Com.  Dig.  Esglise,  (N.  5.) ; 
and  the  concluding  part  of  the  judgment  in  Halton  v. 
Cove  (b). 

And,  upon  a  careful  consideration  of  the  authorities, 
we  are  compelled  to  come  to  the  conclusion  that  the 
judgment  of  the  Court  of  King's  Bench  is  erroneous. 

There  is  no  question  but  that,  if  a  benefice  be  actu- 
ally void,  by  the  death  of  an  incumbent,  by  his  resigna- 
tion, or  by  cession,  under  21  Hen.  8.  c.  13.,  or  by  de- 
privation (Leak  v.  The  Bishop  of  Coventry  (c)  ),  the 
right  to  present  upon  that  avoidance  is  not  capable  of 
being  transferred,  either  alone,  or  with  the  entire  ad- 
vowson  :  it  is  a  personal  right  or  interest,  severed  from 
the  advowson  and  vested  in  the  person  of  him  who  was 
patron  at  the  time ;  a  chose  in  action,  which  is  not 

(a)  Presentment,  L.  (-6)  1  JB.  $  Ad.  559. 

♦    (c)  Cro.  JSliz.  811. 

assignable, 
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assignable,  and  which  is  designated  in  the  books  by  a  1837. 
great  variety  of  names,  all  indicating  its  personal  and  alstok 
unalienable  quality.  (See  those  collected  in  Mirehoase  v.  vgainst 
JRennell  (a)  ) . 

The  question  then  is,  whether  the  right  to  present, 
caused  by  the  cession  in  this  case,  was  a  chattel  dis- 
annexed  from  the  advowson,  and  vested  in  the  person  of 
Mr.  Justinian  Alston,  before  the  transfer  to  Mr.  Lloyd, 
or  not  ?    If  it  was,  it  could  not  be  assigned. 

There  is  no  doubt  but  that  this  right  of  presentation 
accrued  by  the  canon  law,  namely,  by  the  fourth  council 
of  Lateran  ;  but  it  is  equally  clear,  that  this  canon  has 
been  recognised  in  this  country,  and  has  become  a  part 
of  the  common  law  of  the  land  (Holland's  Case  (b), 
Digby's  Case  {c),  Evans  v.  Ascough  (d) ).  The  point  to 
be  decided  is,  What  is  the  nature  of  the  right  given  by 
that  canon  to  the  patron  ?  Is  it  an  immediate  right  of 
presentation  in  the  then  patron,  when  he  chooses  to 
exercise  it,  without  doing  any  thing  previously  to  avoid 
the  interest  of  the  then  incumbent;  or  is  it  only  a  right 
to  avoid  that  interest,  by  some  act,  and  then  to  present ; 
or  to  avoid  it  by  the  act  of  presentation  only,  per  se, 
such  interest  of  the  incumbent  being  valid,  and  the 
church  full,  as  to  the  patron,  in  the  meantime  ?  If  the 
former  be  the  true  answer,  then  we  conceive  such 
right  is,  like  every  other  vested  and  complete  right  of 
presentation,  a  personal  thing,  and  incapable  of  transfer. 
If  the  latter,  then  it  is  probable  that  the  right  would 
pass  with  the  advowson  to  the  new  patron. 

(a)  8  Jiing.  518. 

(b)  4  Rep.  75  a.    S.  C.  as  Armigcr  v.  Holland,  Moore,  542.  Cro. 
JEliz.  601. 

(c)  4  licp.  78  b.  ((/)  Latch,  243. 

Vol.  VII.  X  Now, 
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Now,  although  the  books  use  some  variety  of  expres- 
sion on  this  subject  (in  some  cases  the  benefice  being 
said  to  be  "  void  ;"  in  others,  "  void  as  to  the  patron  for 
his  benefit ;"  in  some,  Si  to  be  void  at  his  election ;"  and 
in  others,  but  of  a  comparatively  recent  date,  "  to  be 
voidable"),  yet  in  none  is  it  intimated  that  the  patron 
has  not  an  immediate  right  to  present,  as  to  a  void 
church,  without  doing  any  further  act  in  order  to  make 
such  presentation  valid.  And  the  substance  of  the 
authorities  is,  that  he  has  a  complete  right  to  present 
upon  the  cession,  by  institution  to  the  second  benefice, 
but  does  not  lose  his  right  by  lapse,  till  sentence  of 
deprivation  and  notice  by  the  bishop,  from  which  time 
the  six  months  begin  to  run. 

It  may  be  advisable  to  take  a  short  review  of  these 
authorities. 

The  fourth  council  of  Lateran  is  to  this  effect: — "Qui- 
cunque  receperit  aliquod  beneficium  curam  habens  ani- 
marum  annexam,  si  prius  tale  beneficium  habebat,  eo 
sit,  ipso  jure,  privatus ;  et  si  forte  illud  retinere  con- 
tenderit,  etiam  alio  spolietur.  Is  quoque  ad  quern  priori 's 
special  donatio,  illud  post  receptionem  alterius  libere  con- 
ferat,  cui  meritb  viderit  confer  endum"  (a). 

The  fair  construction  of  the  words  of  this  canon  is, 
that,  upon  acceptance  of  the  second  benefice,  the  clerk 
should  be  deprived  of  the  first,  by  the  law  itself,  "jure 
ipso,"  without  any  actual  sentence  of  deprivation ;  and 
the  patron  may  then  freely  present  a  clerk  without  any 
other  act  to  be  done,  as  on  a  deprivation.  The  consti- 
tution itself  (it  will  be  seen  afterwards)  operates  in  the 
nature  of  a  general  sentence  of  deprivation.    And  that 

(a)  Note  (a)  to  2  Gibson's  Codex,  p.  904.  tit.  xxxvii.  ch.  1.  (2d  ed.) 
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this  is  the  true  construction  of  the  canon  is  confirmed  1837. 
by  many  authorities.    One  of  the  earliest  cases  on  this  " 

•*  J  Alston 

subject  is  Holland's  Case  (a),  in  which  the  Court  held  the  against 

J  .  Al  LAY. 

benefice  to  be  "  void,"  not  C£  by  the  common  law,  but  , 
by  the  constitution  of  the  Pope,  of  which  avoidance  the 
patron  might  take  notice  if  he  would,  and  might  present 
if  lie  would  without  any  deprivation ;  but  because  the 
avoidance  accrued  by  the  ecclesiastical  law,  no  lapse  in- 
curred without  notice,  as  upon  deprivation  or  resig- 
nation, and  yet  the  patron  might  present,  and  take  upon 
him  notice  if  he  would;  so  that  for  the  benefit  of  the 
patron  the  church  is  void"  "  but  not  for  his  disadvan- 
tage." In  the  report  of  the  same  case  in  Moore  (Z>),  the 
first  benefice  is  said  to  be  "  void "  "  by  the  common 
law,"  "  without  sentence  declaratory,  at  the  election  of 
the  patron;"  which  really  means  the  same  thing,  and  is 
so  explained  by  the  context,  "  that  he  may,  if  he  will, 
present  without  notice."  There  is  no  intimation,  in  this 
or  any  other  case,  that  any  act  of  the  patron  is  necessary 
to  avoid  the  benefice  before  presentation.  In  the  report 
in  Croke  [c\  the  first  benefice  is  said  to  be  "  void  by  the 
order  of  the  common  law."  In  Digbifs  Case  (d)  Pqpham 
C.  J.,  and  the  whole  Court,  state  that  the  first  is  void  by 
institution  to  the  second,  without  deprivation  or  sentence 
declaratory ;  yet  no  lapse  shall  incur,  unless  notice  be 
given  to  the  patron,  no  more  than  if  the  church  became 
void  by  resignation  or  deprivation ;  and  yet  the  patron 
may  take  notice  if  he  will,  and  present  according  to  the 
said  constitution.  In  Rex  v.  The  Archbishop  of  Canter- 
bury (e)  the  church  is  said  to  be  "  void.   But  not  so  that 

(a)  4  Rep.  75  a.  (b)  Armiger  v.  Holland,  Moore,  542. 

(c)  Armiger  v.  Holland,  Cro.  Eliz.  601. 
(rf)  4  llep.  79  6.  (e)  llellnj,  125. 
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1837.       the  lapse  incurred."  So  in  Fitzh.  N,  B.  34,  the  first  bene- 
'      fice  is  said  to  be  "  void."   In  Edes  v.  The  Bishop  of  Ox- 

Alston 

against  ford  (a)  it  is  also  said  to  be  "  void."  In  Winchcombew.  Bishop 
of  Winchester  (b)  it  is  said,  "  a  thing  may  be  void  or 
not  void,  at  the  election  of  him  whom  it  concerns,  as  in 
Holland's  Case."  "  The  patron  of  the  first  church  may 
take  it  as  void,  and  present  presently,  or  may  leave  it 
as  full  till  sentence  of  deprivation."  It  is  remarkable 
that  there  the  church  is  not  said  to  be  full.  In  the  case 
in  Sir  William  Jones  (reported  also  in  Croke),  Rex  v. 
Priest  (c),  the  law  is  laid  down  to  the  like  effect  as  in 
Holland  (d)  and  Digbi/s  (e)  Cases,  and  a  very  clear  ex- 
planation given  of  the  council  of  Lateran.  It  is  said  to 
have  been  held,  first,  by  the  greater  part  of  the  justices, 
that  before  the  statute  of  21  H,  8.  the  first  church  was 
void,  and  the  patron  could  present,  if  he  would,  without 
sentence  declaratory,  by  the  said  constitution  of  Lateran; 
for  the  words  are,  ipso  jure  sit  privates,  and  do  not 
mention  any  sentence  of  deprivation;  by  the  same  canon, 
a  church  shall  be  void,  without  sentence,  if  one  be  con- 
secrated bishop,  so  for  the  same  reason,  and  by  the 
same  words,  the  first  benefice  shall  be  void  by  the 
taking  of  the  second  benefice;  if  a  party  resign,  or 
be  deprived  by  a  particular  sentence  for  crime,  the 
church  shall  be  void,  and  a  multo  fortiori,  the.  consti- 
tution (which  is  a  general  sentence  of  deprivation,  as  is 
said  10  Ed.  3.  2.  (g) )  will  make  an  avoidance;  but 
true  it  is  that,  in  the  said  case,  the  patron  is  not  bound 

(a)  Vaughan,  21.  (b)  Hob.  166.  (5th  ed.) 

(c)  1  Jones,  337.    S.  C,  as  Rex  v.  The  Archbishop  of  Canterbury  and 
Pryst,  Cro.  Car.  356. 

[d)  4  Rep.  15  a.    S.  C.  as  Armiger  v.  Holland,  Moore,  542.  Cro. 
Eliz.601.  (e)  4  Rep.  79  b. 

(g)<  The  reference  seems  to  be  to  Rex  v.  The  Bishop  of  Norwich,  Yearb. 
Hil.  10  Ed.  3.  pi.  3.  fol.  1  A. 

to 
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to  take  notice  of  it,  being  an  ecclesiastical  constitution, 
so,  upon  a  particular  deprivation  or  resignation,  notice 
ought  to  be  given  to  the  patron,  otherwise  no  lapse ; 
yet  there  is  an  avoidance.  And  it  was  agreed  on  the 
other  part,  according  to  the  said  cases,  that  the  patron 
can  present,  if  he  will,  without  notice  or  sentence  de- 
claratory; and  that  could  not  be,  unless  the  church 
was  void  before  the  presentation,  for  the  form  of  pre- 
sentation is,  "  ad  ecclesiam  jam  vacantem,"  which  pre- 
supposes vacancy  before  the  presentation. 

In  Bex  v.  Bishop  of  London  (a)  it  was  resolved  by 
all  the  four  Judges  that,  where  the  first  living  was  under 
value,  the  acceptance  of  a  second  was  an  avoidance  by 
the  canon  law,  ipso  jure,  without  any  deprivation,  so 
that  the  patron  could  present,  if  he  wished,  without  any 
sentence  of  deprivation ;  and,  the  church  being  once 
void,  as  to  the  patron  to  present,  a  dispensation  by  the 
archbishop  afterwards  came  too  late,  and  could  not  re- 
store the  clerk  to  his  benefice  ;  and  Jones  says  it  seemed 
to  him  clearly  that,  by  the  institution  and  induction  to 
the  second  benefice,  the  first  being  under  value,  the 
first  benefice  was  void,  as  well  as  if  it  was  above  value ; 
but  the  difference  in  the  last  case  is,  that  the  patron 
must  take  notice  at  his  peril,  for  it  is  void  by  the  act  of 
parliament,  and  the  words  are,  it  shall  be  void  as  if 
the  incumbent  were  dead ;  and,  if  he  does  not  present 
in  six  months,  the  living  will  lapse.  But  in  the  first 
case  there  was  no  lapse,  and  the  patron  might  present. 
And  he  also  gave  his  opinion,  that,  if  the  bishop  give 
notice  to  the  patron  of  the  taking  of  the  second  bene- 
fice, if  he  do  not  present  within  six  months,  there 


809 
1837. 


Alston 
against 
At  LAY. 


(a)  1  [Wm.)  Jones,  404. 

X  3 


would 


TRINITY  VACATION 


would  be  a  lapse,  as  upon  deprivation  or  resignation  ; 
and,  if  the  benefice  was  not  void,  but  there  ought  to  be 
a  deprivation,  then  the  presentment  and  institution  upon 
that  would  be  a  void  institution  ;  which  is  not  so,  for  the 
first  institution  and  incumbency  is  made  void  by  taking 
the  second  benefice. 

And  the  case  of  Leak  v.  The  Bishop  of  Coventry  {a) 
has  a  very  important  bearing  upon  the  question  now 
under  discussion,  for  it  is  a  direct  authority  that, 
where  the  bishop,  after  deprivation,  but  without  giving 
notice  of  such  deprivation,  collated,  and  the  patron 
afterwards  grants  the  advowson  in  fee,  and  the  clerk 
collated  by  the  bishop  dies,  the  grantee  of  the  ad- 
vowson cannot  bring  a  quare  impedit :  and  the  reason 
given  is  that,  when  the  original  patron  had  right  to  pre- 
sent upon  the  deprivation,  as  in  his  turn,  although  the 
collation  by  the  bishop,  without  notice,  was  not  good, 
nor  ousted  him,  but  that  he  always  might  have  pre- 
sented, and  ousted  the  incumbent  by  his  bringing  a 
quare  impedit,  yet  it  is  but  a  thing  in  actio?i9  and  when 
he  hath  granted  the  advowson  over,  the  grantee  cannot 
have  this  thing  in  action. 

It  is  only  in  more  modern  times,  we  believe,  that  the 
benefice  is  said  to  be  <£  voidable."  In  2  Gibson's  Codex, 
906,  in  a  note  (b),  it  is  said  to  be  "  voidable ;"  but 
that  word  is  used  as  an  explanation  of  the  former  part 
of  the  note.  In  the  very  modern  cases  of  Betham  v. 
Gregg  (c)  and  Apperley  v.  Bishop  of  Hereford  (d),  the 
word  "  voidable  "  is  used.    In  Halton  v.  Cove  (e)  the 

(a)  Cro.  Eliz.  811. 

(b)  Vol.  2.  tit.  xxxvii.  eh.  1.  notes;.  (2d  ed.) 

(c)  10  Bing.  352,  359.  {d)  9  Bing.  686. 
(e)  1  B.  %  Ad.  558. 

word 
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word  "  voidable  "  is  coupled  with  the  words  "  perhaps 
actually  void."  We  do  not,  however,  understand  that, 
by  the  use  of  this  word  "  voidable,"  it  is  intended  that 
any  previous  step  is  necessary  before  the  patron  presents; 
for  there  is  no  authority  whatever  for  such  a  position. 
It  means  merely  that,  if  the  patron  does  not  elect  to 
present,  the  incumbent  may  hold  the  living :  it  does 
not  mean  that  the  living  is  full  as  against  the  patron,  in 
the  mean  time. 

It  cannot  well  be  that  the  living  is  full  as  relates  to 
the  patron,  and  that  the  presentation  itself  determines 
the  interest  of  the  clerk ;  because  it  is  clear  that  the 
presentation  must  be  when  the  church  is  already  void, 
and  proceeds  upon  that  assumption.  An  authority  for 
this  position  has  been  before  cited ;  and  Lord  Coke,  in 
Harris  v.  Austen  (a),  citing  Smale's  Case,  17  Ed.  3.  59  {b), 
distinctly  says,  the  church  ought  to  be  void  before  he 
can  present ;  for,  if  the  church  be  voidable,  no  present- 
ation can  be  made.  Rud  v.  The  Bishop  of  Lincoln  (c) 
is  another  authority  that  the  right  to  present  implies 
that  the  church  is  then  void. 

The  result  of  all  these  authorities  is  that,  upon  insti- 
tution to  the  second  living,  the  first  is  void  as  to  the 
patron,  but  not  so  as  to  incur  a  lapse  without  sentence 
of  deprivation  and  notice  by  the  ordinary,  or,  at  least, 
until  notice  by  the  ordinary ;  and,  if  void  as  to  him,  he 
cannot  deal  with  the  fallen  right  of  presentation  at  all : 
it  is  a  personal  inalienable  right. 

The  second  question,  whether  the  want  of  a  notice 
of  the  cession  makes  any  difference,  is  readily  disposed 
of.    If  the  right  to  the  fallen  presentation  be  a  personal 
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(/>)  Yearb.  Mich.  17  Ed.  3.  f.  59  B.  pi.  59. 
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1837.  right,  disannexed  from  the  advowson,  it  is  clear  that 
~  want  of  knowledge  of  the  vacancy  by  the  patron  cannot 

against  alter  the  quality  of  that  right :  it  cannot  make  a  personal 
thing  real :  it  will  not  reannex  it  to  the  advowson,  any 
more  than  want  of  notice  of  rent  being  in  arrear  (which 
bears  the  closest  analogy  to  the  subject-matter  under 
consideration)  would  enable  the  vendor  of  a  reversion 
to  transfer  the  rent  in  arrear  with  the  reversion.  The 
only  point  of  view  in  which  it  could  be  important  is 
with  reference  to  the  rights  of  the  grantee  of  the  ad- 
vowson, as  against  the  grantor,  arising  out  of  their  con- 
tract. 

For  these  reasons  we  are  all  of  opinion  that  the 
judgment  of  the  Court  of  King's  Bench  should  be 
reversed. 

Judgment  reversed. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 
Wright  against  Doe  dem.  Sandford  Tatham. 

Jj\JECTMENT  for  the  manors  of  Hornby  and  Tat- 
ham (containing  respectively  certain  lands,  which 
were  described),  for  the  rectory,  &c,  of  Hornby,  and 
for  other  lands  and  premises,  all  in  the  county  of  Lan- 
caster. The  lessor  of  the  plaintiff  below  claimed  as 
heir  at  law,  the  defendant  below  as  devisee,  of  John 
Marsden.  The  material  questions  were,  whether  the 
will  had  in  fact  been  executed,  and  whether,  assuming 
the  execution  to  be  proved,  John  Marsden  was,  at  the 
time,  competent,  in  point  of  understanding,  to  make 
the  will. 

in  which  the  writers  addressed  him  as  an  intelligent  man :  Held,  by  the  Court  of  King's 
Bench,  that  such  letters  were  not  admissible  unless  connected  in  evidence  with  some  act 
done  by  the  testator. 

Where  improper  evidence  is  received,  and  a  verdict  given  for  the  party  adducing  it,  the 
Court  will  grant  a  new  trial,  although  there  be  other  evidence  to  the  same  point  in  favour 
of  the  same  party  ;  unless  they  see  clearly  that  the  improper  evidence  could  not  have 
weighed  with  the  jury,  or  that  the  verdict,  if  given  the  other  way,  would  have  been  set 
aside  as  against  evidence :  Held,  by  the  Court  of  K.  B. 

Three  letters,  produced  as  above,  were  found  in  a  cupboard  in  the  testator's  private  room, 
after  his  death,  with  the  seals  broken,  among  other  letters,  some  of  which  (but  not  these) 
had  been  answered,  and  some  (but  not  these)  indorsed  by  him.  The  three  letters  were  as 
follows : 

1.  A  letter  of  friendship  from  T.,  a  relation  of  the  testator  abroad.  The  testator  was 
proved  to  have  sent  a  letter  to  T.  three  years  afterwards,  alluding  to  some  intermediate 
correspondence  between  them,  but  not  to  jT.'s  first  letter. 

2.  A  letter  from  0.  M.  advising  the  testator  to  direct  that  his  attorney  should  take  steps 
in  a  transaction  with  a  certain  parish.  This  letter  was  indorsed,  in  the  hand-writing  of  the 
testator's  then  attorney,  since  dead,  with  the  date,  and  a  memorandum  that  it  was  a  letter 
from  0.  M.  to  the  testator. 

8.  A  letter  of  gratitude  to  the  testator  from  E.,  a  clergyman  to  whom  he  had  formerly 
given  preferment. 

The  testator  died  in  1826,  aged  sixty-eight.  The  three  letters  were  dated  respectively 
1784,  1786",  1799. 

Held,  in  the  Exchequer  Chamber,  by  Coltman  and  Bosanquet  Js.,  and  Parke  B.,  that 
none  of  these  letters  were  admissible  as  connected  by  evidence  with  any  act  of  the  testator. 
By  Gurnet/  B.  and  Park  J.  that  all  three  were  so  admissible,  By  Tindal  C.  J.  that 
tetter  2.  was  so  admissible  ;  but  not  letters  1.  and  3.  By  the  whole  Court,  that,  unless  so 
connected,  the  letters  were  not  admissible  as  either  declarations  or  acts  of  the  writers. 

This 


Tuesday, 
June  13th. 


On  an  issue 
raising  the 
question  whe- 
ther or  not  a 
testator  had, 
during  any  part 
of  his  life,  pos- 
sessed ordinary 
powers  of 
understanding, 
letters  were 
produced  in 
evidence, 
written  at 
various  periods, 
and  sent  to  the 
testator  by  per- 
sons acquainted 
with  him,  and 
since  deceased, 
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This  ejectment  was  first  tried,  before  Gurney  B.,  at 
the  Lancaster  Spring  assizes,  1833  (a),  when  a  verdict 
was  found  for  the  plaintiff  below.  A  bill  of  exceptions 
having  been  tendered,  and  error  brought  in  the  Ex- 
chequer Chamber,  the  Court  of  error  awarded  a  venire 
de  novo  (b).  The  cause  was  again  tried,  before  Gur- 
ney B.,  at  the  Lancaster  assizes,  August  1834.  The 
execution  of  the  will  was  proved  by  producing  the  nisi 
prius  record  of  the  trial  in  1830,  with  the  postea  in- 
dorsed, and  a  short-hand  writer's  note  of  the  evidence 
given  on  that  trial  by  the  attesting  witness  Bleasdale, 
who  was  since  dead.  It  appeared  that  another  attesting 
witness  was  living,  who  was  not  called.  The  mode  of 
proof  was  objected  to  on  behalf  of  the  plaintiff.  On  the 
question  of  competency,  evidence  was  given  of  the  tes- 
tator's habits  and  state  of  intellect,  from  his  boyhood  to 
the  last  years  of  his  life  (c).  He  was  born  in  1758,  and 
died  in  1826.  The  witnesses  for  the  defendant,  whose 
case  was  first  proved,  represented  Mr.  Marsden  to  have 
been  a  man  not  of  strong  mirid,  but  of  understanding 
adequate  to  the  making  of  a  will,  having  a  tenacious 


(a)  A  former  trial  had  taken  place  on  feigned  issues  raising  the  same 
questions.  The  heir  at  law,  Admiral  Tatham  (the  now  lessor  of  the 
plaintiff  below),  filed  a  bill  in  Chancery,  praying  that  the  will  might  be 
declared  to  have  been  obtained  by  fraud  and  undue  influence,  and  to  be 
■void.  The  Court  directed  issues  of  devisavit  vel  non,  which  were  tried 
before  Parle  J.  at  the  Spring  assizes,  1830,  at  York  (on  account  of  the 
prejudice  supposed  to  prevail  in  Lancashire}-,  and  a  verdict  was  found  in 
favour  of  the  will.  A  new  trial  was  moved  for  before  Sir  John  Leach 
M.  R.,  and  refused.  The  like  motion  was  then  made  before  Lord 
Brougham C,  and  argued  before  his  Lordship,  assisted  by  Tindal  C.  J., 
and  Lord  Lyndhurst  C.  B.  Judgment  was  delivered,  June  11th,  183], 
refusing  the  new  trial.     Tatham  v.  Wright,  2  Russ.     Mylne,  I. 

(b)  Wright  v.  Doe  dem.  Tatham,  1  A.     E.  3. 

(c)  See  the  outline  of  the  case  on  each  side  on  the  trial  in  1830,  given 
by  Tindal  C.  J.  in  Tatham  v.  Wright,  2  Russ.  $  Mylne,  19. 
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memory,  enjoying  the  amusements  usual  among  men  of 
his  station  in  life,  keeping  up  a  large  acquaintance,  and 
entertaining  at  his  house  persons  of  equal  and  superior 
rank  to  his  own,  who  were  pleased  with  his  reception 
of  them,  and  with  his  manners,  which  were  courteous 
and  gentlemanly.  Evidence  was  adduced  that  he  wrote 
numerous  letters,  and  executed  many  deeds,  which  were 
attested  by  persons  of  undoubted  character ;  and  the 
defendant's  counsel  put  in  several  letters  written  and 
sent  by  different  persons  to  Mr.  Marsden,  addressing 
him  as  a  man  of  good  understanding.  The  nature  of 
these  will  be  more  fully  stated  hereafter.  The  evidence 
for  the  plaintiff  also  ran  through  the  greater  part  of  Mr. 
Marsde?iys  life.  The  witnesses  represented  him  as  hav- 
ing been,  from  his  boyhood,  extremely  weak  in  under- 
standing, and,  at  seventeen  or  eighteen  years  of  age,  not 
more  intelligent  than  a  child  of  eight.  It  was  sworn 
that,  after  he  attained  manhood,  he  was  unable  to  count 
beyond  a  very  small  number,  and  ignorant  of  the  com- 
monest natural  occurrences ;  that  he  was  incapable  of 
conducting  business,  and  used  to  ask  childish  questions 
on  the  most  familiar  subjects  relating  to  his  own  pro- 
perty ;  that  he  was  subject  to  irrational  fears,  insomuch 
that  he  had  sought  the  protection  of  other  persons  when 
passing  by  a  pig  or  a  turkey-cock  ;  that  he  displayed  the 
same  imbecility  in  his  amusements,  had  been  seen  play- 
ing in  a  ridiculous  manner  in  company  with  an  idiot, 
and  used  to  shew  an  absurd  fondness  at  the  sight  of  a 
woman's  checked  apron.  It  was  also  stated  that  Wright, 
the  defendant  in  K.  B.,  who  had  risen  from  a  menial 
station,  and  was  ultimately  Mr.  Marsderfs  steward,  ex- 
ercised an  absolute  control  over  him,  directed  him  in 
his  transactions,  and  kept  him  in  awe  when  Marsden 
and  he  were  in  the  society  of  other  persons.    It  was 
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suggested,  and  some  evidence  was  offered  to  shew,  that 
letters  of  Marsden  had  been  dictated  or  corrected  by 
Wright.  Many  instances  were  given  of  the  treatment 
which  Marsden  received  from  Wright  and  from  others. 
It  was  stated  that  Wright  had  been  accustomed  to 
treat  him  with  great  harshness  and  disrespect,  and 
had  even  used  personal  violence  to  him ;  that  he  had, 
in  Marsden's  presence,  reproved  a  servant  of  Marsden's 
for  asking  directions  from  him ;  that  Marsden  was 
treated  as  a  child  by  his  own  menial  servants ;  that, 
in  his  youth,  he  was  called,  in  the  village  where  he 
lived,  "  Silly  Jack"  and  "  Silly  Marsden"  and  was 
never  talked  to  £6  as  a  man  that  was  capable  of  any 
thing,  but  as  a  child;"  that  a  witness  had  seen  boys 
shouting  after  him,  "  There  goes  crazy  Marsden"  and 
throwing  dirt  at  him,  and  had  persuaded  a  person  pass- 
ing by  to  see  him  home ;  and  that  once,  when  Marsden 
passed  the  evening  at  a  gentleman's  house,  in  company 
with  Mr.  Ellershaw  (the  writer  of  a  letter  to  which 
reference  will  be  made  hereafter),  the  elder  persons  of 
the  family  sat  down  to  whist,  and,  Ellershaw  mentioning 
that  Marsden  was  unable  to  play,  some  children  were 
sent  for,  and  he  was  put  to  play  with  them  at  loo,  at  a 
side  table,  a  man-servant  superintending  the  game. 

The  defendant's  case  on  this  trial,  as  to  the  letters 
received  by  Marsden  and  now  offered  in  evidence,  and 
the  admissibility  of  which  the  plaintiff  below  contested, 
was  as  follows.  All  of  them  were  from  persons  since 
dead.  They  were  found,  with  many  other  papers,  in  a 
cupboard  under  a  book-case,  in  the  library  at  Hornby 
Castle,  Mr.  Marsden's  residence ;  the  room  was  called 
his,  and  used  by  him.  It  did  not  appear  when  they 
were  placed  there,  nor  how  soon  they  were  found  after 
Marsden's  death.    They  had  been  opened ;  but  it  was 

not 
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not  proved  that  any  answers  had  been  returned,  or  the  .1837. 
contents  of  the  letters  in  any  way  acted  upon.  Answers, 
however,  had  been  given  to  other  letters  found  in  the  against 

Doe  dem. 

same  repository.  The  letters  now  in  question  were  Tatham. 
produced  at  the  trial,  to  shew  how  Marsde?i  was  treated 
by  persons  well  acquainted  with  him.  The  evidence 
was  objected  to  on  behalf  of  the  plaintiff;  but  Gurney  B., 
who  had  held  it  inadmissible  on  the  former  trial  of  this 
cause,  now  said  that,  in  consequence  of  a  difference  of 
opinion  among  the  judges  (a),  he  should  allow  the 
letters  to  be  put  in,  subject  to  the  objection.  They 
were  accordingly  read.  The  following  were  those  par- 
ticularly commented  upon  in  the  ensuing  argument  in 
the  Court  of  King's  Bench. 

I.  From  Charles  Tatham,  Mr.  Marsden's  cousin,  who, 
at  the  time  of  writing,  was  in  America, 

"  My  Dear  Cousin.  You  should  have  been  the  first 
person  in  the  world  I  would  have  wrote  too  had  nt.  my 
time  been  Imployd  by  affairs  that  called  for  my  more 
imeadeate  atention  in  the  first  place  I  am  calld  upon  by 
my  Buseness  it  being  the  first  consideration  must  by  no 
means  be  neglected.  As  for  my  Brother  his  goodness 
is  Such  that  I  know  he  will  Excuse  me  till  I  am  more 
disengaged  was  I  to  write  to  him  in  my  present  Em- 
barased  situation  I  might  perhaps  only  do  justice  to  my 
own  feelings  &  he  might  construe  it  deceit  (so  different 
an  oppinion  have  I  of  him  to  Mankind  in  Genl.  who 
above  all  things  are  fond  of  Flattery.  I  shall  now  pro- 
ceed to  give  you  a  small  Idea  of  what  has  passd.  since 
my  Departiure  from  Whitehaven  as  I  supose  Harry 
long  ere  now  has  told  you  the  rest.  We  saild  the 
14th.  July  &  had  Good  Weather  the  Chief  of  the  Way 

(a)  See  Wright  v.  Doc  don.  Tatham,  1  A.  $  E.  3. 
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but  as  you  know  nothing  of  Sea  fareing  matters  it  is  not 
worth  While  to  Dwell  upon  the  Subject.  We  Reachd. 
the  Cape  of  Verginia  the  13th  Septr.  but  did  not  get 
heare  till  the  begining  of  the  present  Month  so  we  were 
about  twenty  Days  in  coming  350  Miles.  When  I 
arivd.  I  was  no  little  consirned  to  find  the  Town  in  a 
Most  Shocking  Condition  the  People  Dieing  from  5  to 
10  per  day  &  scarsely  a  Single  House  in  Town  cleare  of 
Descease  which  proves  to  be  the  Putrid  Fevour  —  I 
am  going  to  Philadilphia  in  a  few  days  if  God  Spares 
my  Life  and  permits  me  my  Health  &  their  I  intend 
to  stay  till  Affairs  here  bare  a  more  friendly  Aspect  & 
so  the  Next  time  you  here  from  me  will  be  I  expect 
from  that  Place  tho'  Youl  Please  to  direct  to  me  heare 
as  Usual.  God  Bless  You  my  Dear  Cousin  and  may 
You.  still  be  Blessd  with  health  which  is  one  of  the 
greatest  Blessings  we  require  hear  is  the  sinseare  wish 
of  Dr  Cosn.  Your 

Affect.  Kinsman  &  verry  Humble  Servt. 

"  Cha.  Tatham. 

"  P.  S.  Pray  give  my  kind  Love  to  my  Aunt  My 
Brother  &  My  Cousin  Betty  allso  my  Complements  to 
all  the  rest  of  the  Family  and  all  others  my  former 
Aquintances,  &c. 

"Alexandria,  12th  Octr.  1784  " 

Addressed  "John  Marsden  Esquire  Wennington  Hall, 
Lancaster." 


II.  From  the  Rev.  Oliver  Marion,  Vicar  of  Lancaster. 

"  Dear  Sir. —  I  beg  that  you  will  Order  your  Attorney 
to  Wait  on  Mr.  Atkinson,  or  Mr.  Watlcinson,  &  propose 
some  Terms  of  Agreement  between  You  and  the  Parish 
or  Township  or  disagreeable  things  must  unavoidably 
happen.    I  recommend  that  a  Case  should  be  settled 

by 
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by  Your  and  their  Attorneys,  &  laid  before  Councill  to 
whose  Opinion  both  Sides  should  submit  otherwise  it 
will  be  attended  with  much  Trouble  and  Expence  to 
both  Parties.  I  am,  Sr.  with  compliments  to  Mrs. 
Coockson,  Your  Humble  Servant  &c. 

"Mat/  ye  20th  1786  Oliver  Marton. 

"  I  beg  the  favour  of  an  Answer  to  this. 

"John  Marsden,  Esq.  Wennington." 
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*  III.  From  the  Rev.  Henry  Ellershaw,  on  resigning 
the  perpetual  curacy  of  Hornby,  to  which  Mr,  Marsden 
had  appointed  him. 

"  Dear  Sir.  — - 1  should  ill  discharge  the  obligation  I 
feel  myself  under,  if,  in  relinquishing  Hornby,  I  did  not 
offer  you  my  most  grateful  acknowledgments  for  the 
abundant  favours  of  your  Hospitality  and  Beneficence. 
Gratitude  is  all  that  1  am  able  to  give  you,  and  I  am 
happily  confident  that  it  is  all  that  you  expect ;  I  have 
only  therefore  to  assure  you,  that  no  Circumstances  in 
this  World  will  ever  obliterate  from  my  Heart  and  Soul 
the  remembrance  of  your  benevolent  Politeness.  May 
the  good  Almighty  long  bless  you*  with  Health  and 
Happiness,  and  when  his  Providence  shall  terminate 
your  Xtian  Warfare  upon  Earth,  may  the  Angels  of 
the  Lord  welcome  you  into  Blessedness  everlasting.  It 
will  afford  me  Pleasure  to  continue  my  Services  during 
the  Vacancy,  if  agreeable  to  you.  With  every  senti- 
ment of  Respect  and  Affection  to  yourself  and  the 
worthy  family  at  the  Castle,  I  hope  you  will  ever  find 
me,  Your  grateful,  faithful  &  obliged  Servt 

"  Chapel  le  dale  Henry  Ellershaw 

"3d  Oct:  1799  — Please  to  deliver  the  Inclosed  to 


Mr  Wright" 


IV.  and 
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"Dear  Sir.  I  am  desired  to  inform  you  that  a 
meeting  is  intended  to  be  held  tomorrow  morning  at 
the  Grapes  at  1 1  oClock  in  order  to  take  into  Consider- 
ation a  Letter  reced  from  Lord  Lonsdale  when  I  pre- 
sume an  Ansr.  will  be  thot  proper  to  be  given  to  it 
Shod,  it  be  convenient  for  yourself  and  Mr.  Wright  to 
attend  your  Presence  would  give  additional  consequence 
and  be  much  wished  for  as  what  is  done  ought  to  be 
with  the  advice  and  Approbation  of  every  Gentleman 
who  has  any  interest  and  especially  of  those  whose 
Interest  is  great.  —  I  am  Dr  Sir,  with  best  compts,  most 
respectfully  yrs 

"Monday  30th  Nov  Jas  Barrow. 

"  To  John  Marsden  Esq.       Wennington  Hall"     _ j 

"  Dear  Sir.  A  meeting  of  friends  is  fixed  to  be  held 
tomorrow  morning  at  1 1  o'Clock  when  your  presence  is 
particularly  wished  for  with  that  of  Mr.  Wright  and  any 
other  Gentleman  you  may  think  proper  It  is  meant  to 
be  a  party  meeting  in  order  to  consider  what  is  proper 
for  us  as  a  party  to  do  preparatory  to  a  Public  Meeting 
which  is  intended  within  a  few  days  —  Our  friend  Caw- 
tliorne  means  to  be  here  early 

"  I  much  wish  also  to  see  Mr.  Wright  about  many 
things 

"  I  am  D  Sir  very  sincerely  and  respectfully  yrs 
"  John  Marsden  Esq  Jas  Barrow  " 


VI.  From 
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VI.  From  Mr.  Bickerstetk,  surgeon,  of  Kirkby  Lons- 
dale, seven  miles  from  Hornby. 

"Dear  Sir.  —  On  mentioning  to  Mi.  Dobson  that 
you  said  you  would  have  the  goodness  to  come  to 
Kirkby  tomorrow  to  serve  him  provided  he  thought 
there  was  any  occasion  for  your  coming.  —  As  I  find 
that  his  opponent  in  this  business  is  making  all  the  in- 
terest he  can,  Mr.  Dobson  thinks  it  necessary  to  request 
the  attendance  of  all  his  friends  on  the  occasion  I  have 
sent  you  the  act  of  Parliament  to  let  you  see  you  are  a 
Trustee  and  by  qualifying,  you  need  have  no  fear  of 
their  troubling  you  on  other  business— You  were  ap- 
pointed as  Mr.  Dobson  has  put  down  in  the  place  of 
your  Brother  I  am  sorry  to  inform  you  that  the  meeting 
is  appointed  at  so  early  an  hour  as  ten  o  clock  tomorrow 
Morning. 

"  I  hope  you  will  let  me  have  the  pleasure  of  your 
Company  to  a  family  Dinner,  &  if  Mr.  Wright  can 
accompany  you  I  shall  be  very  glad  to  see  him.  I  am 
Dear  Sir  very  sincerely  Yours  &c. 

"  II.  Bicherstetlu 
"  K.  Lonsdale  Wednesday  Morning." 

The  jury  found  a  verdict  for  the  defendant  (a).  In 
Michaelmas  term,  1834,  Sir  James  Scarlett  moved  for  a 
new  trial  on  several  grounds ;  one  of  which  was  the 
reception  of  the  above  letters.  A  rule  nisi  was  granted 
on  this  point,  and  on  others,  which,  however,  were  not 
afterwards  discussed  (b).    In  Hilarij  term,  1836, 

Sir 

(a)  For  a  full  statement  of  the  evidence  and  proceedings  on  this  trial 
iee  the  "  Verbatim  Report,"  in  two  volumes,  published  in  18S4,  by  Mr. 
JSerander  Fraser,  of  Clifford's  Inn. 

(0)  One  ground  of  motion  was  the  proof  of  the  execution  of  Marsden'a 
will  by  a  note  of  Ble&sdale's  evidence  in  1830,  another  attesting  witness 


1837. 

Wright 
against 

Doe  dem. 

Tatham. 


Vol.  VII. 


being 


322 


TRINITY  VACATION 


1837. 

Wright 
against 

Doe  dem. 

Tatham. 


Sir  F.  Pollock,  Atcherley  Serjt.,  Wightman,  Tomlinson, 
and  Martin,  shewed  cause  («).  They  argued  that,  in  an 
inquiry  relating  to  the  conduct  of  the  testator  through- 
out his  life,  evidence  of  the  manner  in  which  he  was 
treated  by  persons  well  acquainted  with  him  was  rele- 
vant, and,  upon  principle,  admissible ;  that  their  letters 
were  res  gestae ;  that  they  were  treatment  of  and  con- 
duct towards  the  testator,  and  were  as  properly  receiv- 
able as  the  proof,  adduced  on  the  plaintiff's  part,  of 
the  testator  having  been  called  "  Silly  Marsden,"  and 
pelted  by  boys.  They  observed  that,  if  the  plaintiff  was 
at  liberty  to  prove  that  Marsden  had  been  treated  as  a 
child  by  persons  of  whom  Mr.  Ellershaw  was  one,  the  de- 
fendant also  might  prove  a  letter  written  by  Ellershaw, 
in  which  he  was  differently  treated  ;  and  that  it  made  no 
difference  whether  the  last-mentioned  proof  was  given 
in  answer  or  by  anticipation.  They  relied  especially  on 
those  parts  of  the  letters  in  which  Marsden  was  requested 
to  do  acts  implying  a  competency  to  business.  And 
they  contended  that  the  evidence  now  objected  to  was 
at  least  as  legitimate  as  that,  which  had  been  admitted 
without  complaint,  of  attestations  made  by  persons  of 
integrity  to  the  testator's  execution  of  deeds.  They 
cited  1  Starkie  on  Evidence,  pp.  57  (b),  58,  59  (c),  63, 
64-  (d),  (2d  edition),  Waters  v.  Howlett  (<?),  and  Wheeler 


being  alive  and  not  called.  The  Court  refused  a  rule  on  this  point, 
considering  themselves  bound  by  the  judgment  in  the  Court  of  Exchequer 
Chamber  in  Wright  v.  Doe  dem.  Tatham,  1  A.  $  E.  3,  which  decision  had 
not  been  since  questioned. 

(a)  January  21st  and  22d.  Before  Lord  Denman  C.  J.,  Littledale  and 
Coleridge  Js.    See  the  judgment  in  K.  B.,  p.  324.  post. 

(6)  Beginning,  "  From  what  has  been  said;  "  ending,  "  ordinary  life." 

(c)  Beginning,  "  Great  latitude;"  ending,  "indirect  evidence." 

(tZ)  Beginning,  "  It  is  however ; "  ending,  "  as  any  other  fact  is." 

(e)  3  Hagg,  Ecc.  Rep.  790  j  but  not  as  to  this  point.  See  Wright  v. 
Doe  dem.  Tatham,  1  A.  §  E.  8. 
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v.  Alderson  {a) ;  and,  as  analogous  cases,  Trelawney  v.  1837. 
Coleman  (&),  where,  in  an  action  for  criminal  conversation, 

Wright 

letters  of  the  wife  to  her  husband  were  held  admissible  against 

Doe  dem. 

to  shew  the  terms  on  which  they  had  lived,  and  Willis  Tatham. 
v.  Bernard  (c),  where,  in  a  like  action,  the  wife's  let- 
ters to  a  third  person  were  received  for  the  same  pur- 
pose. They  also  observed  that  the  evidence  here 
shewed  an  act  done  by  the  testator  with  respect  to  the 
letters,  for  that  the  seals  were  broken,  which  raised  an 
inference  that  he  had  opened  and  read  them,  especially 
as  he  had  returned  answers  to  other  letters  found  in  the 
same  repository. 

They  further  contended  that,  if  the  Court  should 
hold  the  evidence  in  question  inadmissible,  the  parties 
ought  not  on  that  account  to  be  put  to  the  expense  of 
a  new  trial,  which  would  only  terminate  in  a  bill  of 
exceptions  being  tendered  by  one  party  or  the  other, 
as  the  evidence  should  be  admitted  or  excluded ;  and 
they  proposed  that  the  present  rule  should  be  discharged, 
the  defendant  agreeing  that  the  plaintiff  should  now 
stand  in  the  same  situation  as  if  a  bill  of  exceptions  had 
been  tendered  at  the  trial.  It  is  not  a  matter  of  neces- 
sity that  the  Court  should  grant  a  new  trial  because 
some  improper  evidence  has  been  received.  The 
opinions  expressed  by  the  learned  Judges  who  assisted 
Lord  Brougham  C.  on  the  motion  for  a  new  trial  upon 
the  feigned  issue  (d),  entitle  the  defendant  to  say  that, 
independently  of  these  letters,  the  evidence  on  his  side 
preponderated.  It  is  laid  down  in  1  StarJde  on  Evi- 
dc?icc,  469  (citing  several  authorities),  that  "  the  Court 

(a)  8  JIagg.  Ecc.  Rep.  609. 

((>)  1  ./;.  #  AM.  90.  (c)  8  Sing.  376. 

(d)  Tatham  v.  H'right,  2  Jivss.  $  M>/lnc,  ] . 

Y  2  will 
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will  not  grant  a  new  trial  on  the  ground  of  the  reception 
of  improper  evidence,  where  there  is  sufficient  evidence 
without  it  to  warrant  the  verdict."  Doe  dem.  Lord 
Teynham  v.  Tyler  (a),  and  Horford  v.  Wilson  (b),  there 
cited,  support  that  proposition;  and  m  [Tyrwhitt  v. 
Wynne  (c)  Abbott  C.  J.  held  that  the  rejection  of  evi- 
dence was  no  ground  for  a  new  trial,  unless  it  were  shewn 
that  the  evidence,  if  received,  "  would  have  led  to  a  pro- 
bable conclusion  in  favour  "  of  the  party  tendering  it. 


The  Court  had,  in  the  course  of  the  argument,  desired 
the  counsel  for  the  defendant  to  confine  themselves  at 
present  to  the  question  on  the  letters ;  and  they  now 
stated  that  they  did  not  think  it  necessary  to  hear  any 
argument  for  the  plaintiff  on  this  point,  but  would  give 
counsel  notice  if  they  altered  their  opinion.  Cresswell, 
Starkie,  and  Armstrong,  were  to  have  argued  for  the 
plaintiff. 

Cur,  adv.  vult. 


Lord  Denman  C.  J.  in  the  same  term,  February  1st, 
delivered  the  judgment  of  the  Court. 

This  case  rests  at  present  on  a  single  question — that  of 
the  admissibility  of  certain  letters  tendered  on  a  trial 
whether  the  testator  was  competent  to  make  a  will ; 
which  the  plaintiff  denied,  alleging  his  entire  natural 
incapacity.  Such  an  issue  opens  a  wide  door  for  the 
admission  of  evidence,  as  every  transaction  of  the  testa- 
tor's life,  every  expression  he  ever  used,  and  his  manner 
of  conducting  himself  in  the  most  ordinary  concerns, 
may  have  a  bearing  on  the  question. 

The  letters  tendered,  written  at  the  time  of  their 


(a)  6  Bing.  561. 


(b)  1  Taunt.  12, 


(c)  2  B.  %  Aid.  554. 
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several  dates,  by  respectable  persons  now  deceased,  who 
were  acquainted  with  the  testator,  had  been  found  in  his 
house,  with  the  seals  broken,  shortly  after  his  death. 
No  other  circumstance  was  proved  relating  to  them  :  no 
act  of  the  testator's  was  shewn  to  have  produced  them, 
or  to  have  followed  upon  them. 

But  it  has  been  strongly  contended  before  us,  as  it 
was  at  the  trial,  and  as  it  has  been  argued  in  a  former 
stage  of  the  cause,  that  the  contents  of  these  letters 
ought  to  be  laid  before  the  jury,  as  shewing  in  what 
manner  the  testator  was  treated  by  the  writers;  and 
such  treatment,  abstracted  from  all  corresponding  con- 
duct on  his  part,  was  said  to  be  evidence  to  disprove 
his  alleged  imbecility. 

Without  dispute,  any,  the  least,  act  done  by  the  testa- 
tor with  reference  to  the  letters  would  have  made  them 
evidence ;  for  such  act  could  not  be  properly  explained 
without  recourse  to  them :  and,  if  received,  no  rule  of 
law  could  have  prevented  their  full  effect  from  being 
produced  on  the  minds  of  the  jury.  An  attempt  was 
accordingly  made  to  shew  that  he  had  done  something 
with  them ;  for  it  was  said  that,  as  the  seals  were  broken, 
a  presumption  arose  of  his  having  read  them.  But  this 
would  be  a  strong  presumption,  where  the  testator's 
imbecility  is  the  very  fact  in  issue;  and,  even  if  the  pre- 
sumption is  made,  as  the  power  to  read  is  not  incon- 
sistent with  such  a  character  of  mind,  it  is  plain  that  no 
inference  arises  from  his  having  read  them.  He  may 
have  thrown  them  aside  when  read,  from  utter  inca- 
pacity to  understand  them ;  and  the  state  in  which  they 
were  found  affords  no  evidence  which  makes  that  hy- 
pothesis less  probable  than  any  other. 

The  manner  in  which  a  man  is  treated  by  persons 
Y  S  ignorant 
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ignorant  of  his  intellectual  character  would  be  obvi- 
ously  of  no  value.  But,  even  if  well  acquainted  with 
him,  their  treatment  does  not  prove  their  opinion.  The 
respectful  phrases  may  be  ironical,  or  employed  for  the 
very  purpose  of  circumventing  the  party  addressed,  on 
the  presumption  of  his  imbecility.  This  might  be  ap- 
parent from  the  language  itself  to  those  who  knew  the 
habits  of  the  writer.  It  is  no  answer  to  say  that  such 
remarks  are  rather  on  the  effect  than  the  admissibility 
of  the  evidence,  and  fit  for  the  consideration  of  the 
jury.  We  do  not  think  it  worth  while  to  observe 
here  that  those  who  produce  the  letters  may  be  much 
more  reasonably  expected  to  explain  them  by  circum- 
stances, than  those  against  whom  they  are  produced ; 
this  may  be  an  observation  on  their  effect,  while  what 
has  been  said  appears  to  us  to  prove  that  it  must  be  a 
matter  of  complete  uncertainty  whether  these  letters, 
written  by  strangers  to  the  suit,  do  or  do  not  express 
their  genuine  sentiments. 

The  learned  counsel  will,  however,  remind  us  that 
they  disclaim  the  letters  as  proofs  of  the  opinion  of  the 
writers,  or  of  any  fact  mentioned  in  them,  and  that 
their  only  object  is  to  shew  the  treatment  which  the 
testator  received  from  other  persons.  But  if  it  be  ad- 
mitted, —  and  we  think  it  cannot  be  denied,  —  that  the 
letters  would  prove  absolutely  nothing  if  they  proceeded 
from  persons  unacquainted  with  the  deceased,  or  if 
they  were  insincere  and  hypocritical,  it  inevitably  fol- 
lows that  their  relevancy  to  the  question  depends  on 
their  representing  the  real  opinion  of  the  writers.  In- 
deed we  apprehend  that  no  person  can  really  doubt 
that  this  is  the  only  rational  view  in  which  they  can  be 
considered  applicable ;  and,  however  ingeniously  the 
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proposition  may  be  wrapt  up,  we  can  discover  no  other 
principle  on  which  a  man  of  plain  common  sense  could 
permit  the  letters  to  influence  his  decision  of  the  matter 
in  issue. 

Letters  written  may  be  said  to  be  an  act  done ;  but 
so  likewise  are  declarations  made ;  and  letters  without 
correspondence  we  cannot  distinguish  from  oral  decla- 
rations proved  to  have  been  made  at  the  same  time,  and 
left  without  an  answer.  Who  does  not  perceive  that 
declarations  would  be  much  more  probably  true,  if  made 
by  the  party  to  his  own  confidential  friends,  than  if  ad- 
dressed to  him  whose  state  of  mind  they  are  supposed 
to  elucidate  ?  Yet  these  are  admitted  on  all  hands  to 
be  no  evidence. 

The  hardship  of  excluding  these  letters  was  power- 
fully urged,  since  it  was  said  that  letters  of  a  contrary 
tendency  might  undoubtedly  have  been  given  in  evi- 
dence, and  that  the  jury  were  in  fact  much  influenced 
by  the  manner  in  which  the  testator  was  treated  by 
children  pursuing  him  in  the  street  like  one  deprived  of 
reason.  But  the  answer  is,  that  letters  of  a  contrary 
tendency,  tendered  under  the  same  circumstances,  have 
never,  to  our  knowledge,  been  held  admissible,  nor 
could  be,  in  our  opinion,  received.  So  the  insults  offered 
to  him  as  an  idiot  by  boys,  when  he  walked  out,  are  not 
evidence  as  the  acts  of  the  boys  :  their  treatment  of  him 
as  such  is  nothing;  but  the  manner  in  which  he  received 
that  treatment  falls  within  the  scope  of  our  rule,  and 
may  certainly  furnish  strong  proofs  in  affirmance  or  re- 
futation of  the  proposition  under  inquiry. 

The  argument  for  the  defendant  appears,  indeed,  to 
br  founded  on  a  fallacious  use  of  the  word  treatment. 
The  behaviour  of  A.  to  B.  may,  without  impropriety  of 
Y  4<  language, 


1837. 

Wright 
against 
Doe  dem. 
Tatham. 


328 


TRINITY  VACATION 


1837. 

Wright 
against 

Doe  dem. 

Tatham. 


language,  be  called  treatment  of  him,  though  he  be 
absent  or  asleep,  and  wholly  unconscious  of  what  is 
done.  A.  might  thus  evince  his  high  or  mean  opinion 
of  B,'s  understanding  and  character;  but  such  proof  of 
his  opinion  is  allowed  to  be  no  evidence  in  a  court  of 
justice.  If  such  behaviour  were  observed  by  A.  towards 
B.  in  his  presence,  and  while  he  was  in  a  state  of  con- 
sciousness, his  conduct  in  return,  with  reference  to  the 
forms  of  society  and  to  the  natural  feelings  of  human 
nature  in  similar  circumstances,  may  afford  strong  evi- 
dence of  the  state  of  his  intellect.  In  this  latter  case, 
the  treatment  of  B.  by  A.  must  be  given  in  evidence, 
not  as  treatment,  but  because  jB.'s  conduct  thereupon 
cannot  be  understood  without  it.  This  bears  an  exact 
resemblance  to  letters  sent  and  answered,  or  dealt  with  in 
any  way :  the  former  case  is  that  of  letters  merely  writ- 
ten and  received,  without  proof  that  the  party  receiving 
them  did  any  thing  in  respect  to  them.  Though  it  can 
hardly  be  necessary  to  guard  against  misconception  in 
this  particular,  we  may  as  well  observe  that  our  exclu- 
sion is  only  of  these  letters  as  independent  evidence. 
If  any  such  had  been  written  by  living  persons,  who 
came  on  the  trial  to  give  an  opinion  on  the  testator's 
capacity,  at  variance  with  that  to  be  collected  from  their 
letters,  these  might  have  been  placed  in  their  hands  for 
the  purpose  of  cross-examination,  and,  under  some  cir- 
cumstances, might  have  been  given  in  evidence  to  con- 
tradict their  statements. 

We  are  not  told  of  any  case,  before  the  present,  in 
which  evidence  of  this  description  has  been  admitted  in 
our  Courts.  In  the  absence  of  authority,  one  analogy 
was  thought  to  come  near  the  principle  contended  for, 
«—  the  reception,  in  an  action  for  criminal  conversation, 
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of  letters  written  by  the  wife  to  the  husband  at  an  earlier 
period.  But  this  evidence  stands  on  a  different  and  clear 
ground ;  for  letters  so  written  before  the  separation  are 
part  of  the  conduct  pursued  by  the  wife  towards  her 
husband,  shewing  that  she  treated  him  with  kindness, 
and  that  he  has  been  deprived  of  an  affectionate  partner. 

On  questions  of  this  kind  at  Doctors'  Commons,  we 
were  informed  that  the  evidence  of  treatment  arising 
from  the  letters  of  third  parties  has  been  received.  We 
feel  great  respect  for  the  authority  of  Ecclesiastical 
Courts,  and  should  lament  the  adoption  of  inconsistent 
rules  of  evidence  there  and  in  Westminster  Hall.  But 
we  must  observe  that  the  reports  of  any  such  decision 
are  not  satisfactory,  and  that  they  can  have  no  weight 
without  an  accurate  statement  of  all  particulars.  We 
can  easily  conceive  that,  under  the  general  term  treat- 
ment, letters  from  other  persons  might  be  looked  at  to 
disprove  incapacity ;  but  we  can  hardly  imagine  them  to 
be  brought  forward  so  wholly  stripped  of  circumstances 
as  not  to  have  proof  of  something  done  with  them  by 
the  testator.  Whenever  papers  of  such  a  description 
shall  be  laid  before  any  spiritual  Judge  in  this  country, 
we  see  no  reason  to  doubt  that  he  will  take  the  same 
view  of  their  admissibility  as  that  which  we  are  now 
declaring. 

We  must  by  no  means  omit  what  passed  in  the  Ex- 
chequer Chamber,  where  this  identical  question  was 
raised,  but  not  decided,  because  the  judgment  on  an- 
other point  rendered  it  superfluous.  There  is  reason 
for  believing  that,  of  seven  Judges  who  sat  in  that 
Court  of  Error,  four  thought  these  letters  receivable, 
and  three  were  of  the  contrary  opinion.  It  is  out  of 
deference  to  the  doubtful  state  in  which  the  point  was 
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thus  left  that  we  have  thought  it  our  duty  to  reconsider 
our  first  impression  upon  it,  and  enter  fully  into  our 
reasons.  Whatever  may  be  the  ultimate  opinions  of  our 
learned  Brethren,  when  they  fully  examine  the  question 
with  reference  to  legal  principles,  and  with  the  sense  of 
judicial  responsibility  attached  to  their  announcement  of 
them,  we  are  bound  to  act  upon  our  own  clear  convic- 
tion that  the  evidence  was  not  by  law  admissible. 

Sir  F.  Pollock,  indeed,  suggested  that  we  might  act 
upon  the  example  of  the  Common  Pleas  in  Doe  dem. 
Lord  Teyriham  v.  Tyler  («),  and  might  enter  upon  an 
inquiry  whether,  even  though  this  evidence  may  have 
been  improperly  received,  there  was  not  proof  enough 
in  the  cause,  without  it,  to  warrant  the  verdict.  But,  as 
this  Court  has  so  lately  (b),  on  full  consideration,  and 
in  conformity  with  a  decision  of  the  Court  of  Exche- 
quer (c),  renounced  the  discretion  which  was  in  that 
case  exercised,  we  need  not  repeat  our  reasons  for  hold- 
ing that,  where  evidence  formally  objected  to  at  Nisi 
Prius  is  received  by  the  Judge,  and  is  afterwards 
thought  by  the  Court  to  be  inadmissible,  the  losing 
party  has  a  right  to  a  new  trial. 

This  must  be  considered  as  the  judgment  of  my 
Brothers  Littledale  and  Coleridge,  and  myself.  Our  two 
Brothers,  having  been  engaged  in  the  cause  while  at  the 
bar,  have  taken  no  part  in  the  deliberation.  I  may, 
however,  mention  that,  in  a  similar  case,  tried  before 
my  Brother  Patteson,  at  Wells,  in  1834,  he  received 
and  rejected  letters  according  to  the  line  which  we 
have  drawn. 

Rule  absolute. 


{a)  6  Bing.  561.  (6)  Be  Rutzen  v.  Farr,  4  A.  $  E.  53. 

(c)  Crease  v.  Barrett,  1  Cro.  M.  $  R.  919.    S.  C.  5  Tyr.  458. 

The 


in  the  Seventh  Year  of  WILLIAM  IV. 


331 


The  cause  was  again  tried  before  Coleridge  J.,  at  the  1837. 
Lancaster  Summer  assizes,  1836.    The  proof,  as  to  Mr.  ' 

Wright 

Marsden's  habits  and  intellect,  did  not  materially  differ  against 

Doe  dem. 

from  that  given  on  the  preceding  trial.  The  letters  from  Tatham. 
Charles  Tatham,  Marion,  and  Ellershaiv,  above  set  out, 
were  offered  in  evidence  for  the  defendant,  and  rejected 
by  the  learned  Judge.  The  execution  of  the  will  was 
proved  as  on  the  last  trial.  Bills  of  exceptions  were 
tendered  by  the  plaintiff  and  defendant.  The  jury  found 
a  verdict  for  the  plaintiff.  Judgment  was  signed  for  the 
plaintiff  in  K.  B.,  and  a  writ  of  error  brought,  embody- 
ing the  bills  of  exceptions  tendered  on  each  side. 

The  defendant's  bill  of  exceptions  stated  that,  upon 
the  trial  of  the  cause  on  August  6th,  1836,  "  it  became 
and  was  a  matter  in  controversy  and  at  issue  between 
the  said  parties,  whether  or  not  the  said  John  Marsden 
was,  and  had  been  from  his  attaining  to  competent  age 
in  the  year  1779,  and  down  to  and  at  the  time  of  his 
making  the  will  and  codicil  in  question,  in  the  years 
1822  and  1825  respectively,  a  person  of  sane  mind  and 
memory,  and  capable  of  making  a  will ;  and,  as  evidence 
to  maintain  the  affirmative  "  &c,  66  the  counsel  for  the 
said  defendant  proved  that,  after  the  death  of  the  said 
John  Marsden,  many  letters  addressed  to  him  by  various 
persons  were  found  with  other  papers  in  a  cupboard 
under  his  bookcase  in  his  private  room  ;  and  that,  to 
many  of  these  letters,  letters  had  been  written  and  sent 
in  answer,  which  last-mentioned  letters  were  proved  to 
be  in  the  handwriting  of,  and  signed  by,  the  said  John 
Marsden ;  and  that,  upon  some  others  of  the  letters  so 
found,  there  were  indorsements  in  the  handwriting  of  the 
said  John  Marsden  ;  and  which  letters  so  answered  and 
indorsed  were  tendered  and  received  in  evidence  upon  the 
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1837.      said  matter  in  controversy  and  at  issue:  that  amongst 
the  letters  so  found  there  was  found  a  letter  addressed 

"Wright 

against  to  the  said  John  Marsden  by  one  Charles  Tatham,  the 
Tatham.'  brother  of  the  said  Sandford  Tatham  and  a  cousin  of 
the  said  John  Marsden,  who  was,  at  the  time  of  the  date 
and  writing  of  the  said  letter,  and  for  some  years  after, 
staying  in  America  ;  and  which  letter  purported  to  be 
dated,  Alexandria,  12th  October  1784,  and  which  letter 
was  open,  and  the  seal  broken,  and  of  which  the  follow- 
ing is  a  copy."  (Then  followed  a  copy  of  the  letter  I., 
set  out  ante,  p.  317.)  "  And  the  counsel  for  the  said 
defendant  further  proved  that  the  said  letter  was  marked 
with  the  London  post  mark  as  a  ship  letter,  and  was  in 
the  handwriting  of  the  said  Charles  Tatham,  and  ad- 
dressed to  the  said  John  Marsden,  Esquire,  Wennington 
Hall,  where  the  said  John  Marsden  then  resided ;  and  it 
was  also  proved  that  the  said  Charles  Tatham  was  per- 
sonally acquainted  with  the  said  John  Marsden,  and  had 
been  dead  many  years  :  and  amongst  the  said  papers 
of  the  said  John  Marsden  there  was  found  the  following 
draft  or  copy  of  a  letter  from  the  said  John  Marsden  to 
the  said  Charles  Tatham,  in  the  handwriting  of  the  said 
John  Marsden. 

"  Dear  Cousin  —  I  received  your  Letter  some  time 
ago  wherein  you  mentioned  that  you  had  sent  me  a 
map  of  the  United  States  of  America  to  the  care  of 
Mr.  George  Welsh  merchant  in  Liverpool.  I  deferred 
writing  till  such  times  as  I  had  made  enquiry  after  it, 
but  did  not  get  the  map  till  the  7th  instant.  You  men- 
tioned in  your  Letter  that  you  had  sent  me  a  small  quan- 
tity of  dried  fruit  I  received  nothing  but  the  map 
for  which  I  am  obliged  to  you  My  aunt  has  had  very 
poor  health  since  you  left  Lngland   she  has  scarce 
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ever  been  well.  I  am  in  hopes  that  she  is  getting  better  1837. 
again    I  think  that  change  of  air  and  a  journey  would  ~~ 

o  &  j  j  Wright 

be  of  service  to  her     We  have  lately  had  an  account  against 

Doe  dem. 

of  poor  Mrs  Smith's  death,  she  died  at  St.  Alban's  the  Tatham. 
7th  instant.  My  aunt  has  had  a  letter  from  your 
brother  Harry,  he  is  very  well.  It  is  reported  that 
your  acquaintance  Mr.  John  Bradshaw  is  going  to  be 
married  to  a  Miss  Fell  of  Lancaster  whether  there  is 
any  truth  in  it  or  not  I  cannot  tell.  I  suppose  you 
have  received  my  last  letter,  wherein  you  will  see  an 
account  of  your  Nurses  death.  I  have  nothing  further 
to  add  but  compliments  from  my  Aunt  and  your  Cousin 
Betty.  I  am,  Dear  Cousin,  your  Affectionate  Kinsman, 
"  Wennington  Hall  June  1.  1787.  J  Marsden 

"  C  Tatham  Esq." 

Which  draft  or  copy  of  such  letter  was  produced 
and  read  in  evidence  on  the  part  of  the  defendant. 
And  thereupon  the  counsel  for  the  defendant  proposed 
and  tendered  the  letter  of  the  said  Charles  Tatham  to 
be  admitted  and  read  to  the  jury  as  evidence  for  the 
defendant  upon  the  said  matter  so  in  controversy 
&c. ;  but  the  counsel  for  the  lessor  of  the  plaintiff 
objected  ;  and  the  Judge  stated  his  opinion  that  it  was 
not  admissible,  and  refused  to  admit  it ;  whereupon  the 
defendant's  counsel  made  his  exception,  &c,  and  ten- 
dered a  bill  of  exceptions. 

The  bill  of  exceptions  further  stated  that,  as  evidence 
to  maintain  the  affirmative  &c,  the  defendant's  counsel 
proved  that,  after  the  death  of  the  said  John  Marsden, 
and  at  the  same  time  and  place  where  the  said  letter 
from  the  said  Charles  Tatham  was  found,  there  was 
found  amongst  the  said  letters  before  mentioned  a  letter 
addressed  to  the  said  John  Marsden,  at  Wennington 
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aforesaid,  where  he  then  resided,  by  one  Oliver  Marton, 
and  which  letter  purported  to  be  dated,  May  20th, 
1786,  and  was  open,  and  the  seal  of  which  was  broken, 
and  of  which  the  following  is  a  copy."  (Then  followed 
a  copy  of  the  letter  No.  II.,  ante,  p.  318.)  66  And  the 
counsel  for  the  said  defendant  further  proved  that  the 
said  Oliver  Marton  was,  at  the  date  and  writing  of  the 
said  letter,  the  vicar  of  Lancaster,  a  town  about  eleven 
miles  distant  from  the  then  residence  of  the  said  John 
Marsden;  that  he  was  intimately  acquainted  with  the  said 
John  Marsden,  and  that  he  had  been  dead  upwards  of 
thirty  years,  and  that  the  letter  was  in  his  handwriting. 
And  the  counsel  for  the  said  defendant  further  proved, 
that  one  James  Barrow  was,  at  the  time  of  the  date  of  the 
said  letter,  the  attorney  of  the  said  John  Marsden,  and 
had  been  dead  upwards  of  thirty-five  years;  and  that  an 
indorsement  on  the  back  of  the  said  letter,  of  these 
words  —  "  20th  May  1786,  letter  from  Mr.  Marton  to 
Mr.  Marsden  "  was  in  the  handwriting  of  the  said  James 
Barrow  (a) :  and  thereupon  the  said  counsel  for  the 
said  defendant  proposed  and  tendered  the  said  letter," 
&c.  (Statement  as  before,  that  the  evidence  was  ob- 
jected to  and  held  inadmissible,  exception  made,  and 
bill  of  exceptions  tendered,  &c.) 

"And  also,  to  maintain  the  affirmative"  &c,  "the 
counsel  for  the  said  defendant  proved  that,  after  the 
death  "  of  Marsden,  "  and  at  the  same  time  and  place  " 
&c.9  "  there  was  found,  amongst  the  said  letters  before 
mentioned,  a  letter  addressed  to  the  said  John  Marsden, 
by  one  Henry  Ellershaw,  which  was  open,  and  the  seal 
of  which  was  broken  ;  of  which  the  following  is  a  copy." 


(a)  This  was  not  proved  on  the  preceding  trial. 
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(Then  followed  a  copy  of  the  letter,  No.  III.  ante,  p.319.)  1837. 
"  And  the  counsel  for  the  said  defendant  further  proved 

Wright 

that  the  said  Henry  Ellershww  had  been  for  several  years  against 

Doe  dem. 

the  curate  of  the  chapelry  of  Hornby to  which  he  had  Tatham. 
been  appointed  by  the  said  John  Marsden,  on  "  &c,  "  as 
patron  of  the  said  chapelry ;  and  that  he  was  well  ac- 
quainted with  the  said  John  Marsden  ;  that  he  had  been 
dead  some  years  ;  that  the  letter  was  in  his  handwriting; 
and  that  it  had  been  written  by  him  in  the  presence  of 
the  Rev.  John  Garnett,  his  assistant,  when  he,  the 
said  Henry  Ellershaw,  was  about  relinquishing  the  said 
preferment.  "  (Tender  of  the  evidence,  objection, 
refusal  to  admit,  and  exception,  stated  as  before.)  The 
record  then  proceeded  as  follows. 

"  And,  upon  the  said  trial,  the  matter  in  controversy 
and  at  issue  between  the  said  parties  in  the  cause  was, 
whether  or  not  the  said  John  Marsden  did,  by  his  last 
will  and  testament,  bearing  date  the  14th  June  1822, 
and  by  a  codicil  thereto,  bearing  date  the  23d  February 
1825,  devise  the  manors,  advowsons,  messuages,  lands, 
and  tenements,  in  the  said  declaration  in  ejectment  men- 
tioned ;  and,  as  parcel  of  the  said  matter  so  in  contro- 
versy, and  included  therein,  it  was  a  matter  in  contro- 
versy and  at  issue  between  the  said  parties,  whether  the 
said  John  Marsden  was,  at  the  time  of  the  execution  of 
the  said  will  and  codicil,  a  person  of  sane  mind  and 
memory,  and  capable  of  making  the  same  ;  and  there- 
upon, to  maintain  the  affirmative  of  the  said  matters  so 
in  controversy,"  &c. :  the  record  then  stated  the  evi- 
dence offered  to  prove  the  execution  of  the  will  and 
codicil;  objection  taken  by  the  plaintiff's  counsel  that 
they  could  not  be  read  in  evidence  till  the  execution 

had 
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had  been  proved  by  the  living  attesting  witness,  which 
was  not  done ;  the  Judge's  decision  in  favour  of  the 
evidence ;  exception  made  by  plaintiff's  counsel ;  and 
the  admission  of  the  will  and  codicil  as  proof  of  the  said 
matters  in  controversy.  The  bill  of  exceptions  was 
stated  to  have  been  signed  and  sealed  by  the  Judge  at 
the  prayer  of  counsel  on  each  side.  The  defendant 
below  assigned  as  special  grounds  of  error  the  rejection 
of  the  above-mentioned  letters  L,  II.,  and  III.  The 
plaintiff  below  joined  in  error,  but  did  not  assign  any 
errors  (a).  The  case  was  argued  in  Hilary  vacation 
[February  6th),  1836,  before  Tindal  C.  J.,  Park,  Gaselee, 
and  Bosanquet  Js.,  and  Parke  and  Gurney  Bs. 

Sir  F.  Pollock,  for  the  plaintiff  in  error,  the  defendant 
below.  First,  the  question  being  as  to  the  mental 
capacity  of  the  testator,  all  letters  addressed  to  him  by 
persons  proved  to  have  known  him  were  evidence  as 
shewing  the  treatment  of  him  in  society.    The  subjects 

(a)  The  following  note  was  inserted  in  the  margin  of  the  paper-book. 
"  Copies  of  this  and  the  other  letters  tendered  and  rejected  are  inserted 
in  the  bill ;  but  it  is  agreed  that  they  are  to  be  struck  out  if  the  Court 
shall  be  of  opinion  that  their  insertion  is  improper ;  in  which  case  it  is  to 
be  inserted  that  the  counsel  for  the  defendant  stated  to  the  Judge  the  con- 
tents of  the  letters;  and,  if  the  Court  shall  think  fit,  he  is  to  be  allowed  to 
refer  to  them  in  the  argument."  Cresswell,  for  the  plaintiff  below,  con- 
tended, in  the  course  of  the  ensuing  argument,  that  the  letters  ought  not 
to  continue  set  forth  on  the  record,  because,  if  their  admissibility  was  put 
upon  the  ground  that  the  writing  of  any  such  letter  was  an  act  done,  or  a 
treatment  of  the  testator,  the  question  before  the  Court  of  Error,  as  to 
that  point,  could  not  depend  upon  the  particular  contents  of  the  letter ; 
and  that  the  contents  could  not  be  put  on  the  record  as  explanatory  of 
acts,  there  being  none  proved  which  they  could  explain.  It  was  answered 
that,  if  the  letters  were  acts,  it  was  only  by  the  contents  of  the  letter  that 
the  Court  could  know  what  the  act  was.  Tindal  C.  J.  said  that  the  con- 
test was  in  fact  whether  the  contents  of  the  letters  ought  to  have  gone  to 
the  jury,  and  therefore  that  the  Court  must  look  at  them. 
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on  which  they  communicated  with  him,  and  the  manner 
in  which  they  addressed  him,  are  part  of  such  treatment. 
His  whole  life  was  the  matter  of  enquiry;  and  every 
fact  of  his  personal  history  may  be  considered  as  part 
of  the  res  gestae.  No  instances  have  been  found  of  de- 
cisions as  to  this  kind  of  evidence  in  the  courts  of  com- 
mon law,  but  in  the  ecclesiastical  courts  it  is  often 
received.  Since  the  decision  of  the  Court  of  King's 
Bench  in  the  present  cause,  such  evidence  was  admitted 
by  Sir  Herbert  Jenner,  Commissary  of  the  Prerogative 
Court  of  Canterbury,  in  Morgan  v.  Boys  (a),  last  De- 
cember ;  Doe  dem.  Tatham  v.  Wright  (b)  was  cited  there 
against  the  reception  of  the  evidence,  but  without 
success.  The  same  question  arose  in  the  Prerogative 
Court  a  few  days  afterwards,  in  Hand  ley  v.  Jones  (c), 
where  letters  to  a  party  since  deceased,  having  been 
found  in  his  custody,  though  without  any  proof  of  re- 
cognition by  him,  were  offered  as  evidence  of  treatment, 
and  admitted  ;  Sir  Herbert  Jenner  observing  that  such 
evidence  was  always  received  for  that  purpose  in  the  ec- 
clesiastical courts.  It  is  usual  in  those  courts  to  plead 
that  the  person  whose  sanity  is  in  question  was  treated 
as  a  man  of  sound  mind;  and  letters  addressed  to  him 
are  held  legitimate  evidence  to  support  such  plea,  if 
there  be  satisfactory  proof  that  the  writers  knew  the 
testator,  and  that  the  letters  come*  from  a  proper  cus- 
tody. In  Wheeler  v.  Alderson  (d)  and  Waters  v.  Hew- 
lett (e)  such  evidence  was  admitted,  though  the  pub- 
lished report  of  the  latter  case  does  not  notice  the  point. 
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(a)  Not  reported.  (6)  Ante,  p.  314— 330. 

(c)  Not  reported.  (d)  3  Hogg.  Ecc.  Rep.  574.     Sec  p.  609. 

[e)  3  Hagg.  Ecc.  Rep.  790.    See  Wright  v.  Doe  dem.  Tatham,  I  A. 
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There  is  no  reason  that  the  same  rule  (which  is  grounded 
on  good  sense)  should  not  prevail  both  in  the  common 
law  and  in  the  ecclesiastical  courts.    The  general  prin- 
ciple, on  which  evidence  like  that  in  question  is  re- 
ceivable, may  be  stated  in  the  language  used  in  1  Stark. 
Ev.  (a)  57.  "  It  seems  to  follow  that  all  the  surrounding 
facts  of  a  transaction,  or  as  they  are  usually  termed,  the 
res  gestae,  may  be  submitted  to  a  jury,  provided  they 
can  be  established  by  competent  means,  and  afford  any 
fair  presumption  or  inference  as  to  the  question  in  dis- 
pute ;  for,  as  has  already  been  observed,  so  frequent  is 
the  failure  of  evidence,  from  accident  or  design,  and  so 
great  is  the  temptation  to  the  concealment  of  truth  and 
misrepresentation  of  facts,  that  no  competent  means  of 
ascertaining  the  truth  can  or  ought  to  be  neglected  by 
which  an  individual  would  be  governed,  and  on  which 
he  would  act,  with  a  view  to  his  own  concerns  in  ordi- 
nary life."  And,  in  p.  58.,  "  The  nature  of  the  evidence, 
and  the  principles  by  which  it  is  to  be  appreciated,  are, 
as  has  already  been  observed,  to  a  great  extent  common 
to  judicial  and  extrajudicial  inquiries.    Its  force  and 
efficacy,  in  the  one  case  as  well  as  in  the  other,  must 
necessarily  depend  either  on  the  known  and  ordinary 
connection  between  the  facts  proved  and  the  fact  dis- 
puted, or  on  the  force  and  tendency  of  the  facts  proved 
to  establish  the  truth  of  the  disputed  fact  or  issue,  by 
the  excluding  any  other  supposition."    The  question 
therefore  is,  whether,  in  the  ordinary  course  of  life,  such 
letters  as  these  would  produce  any  effect  whatever  on 
any  reasonable  mind,  as  to  the  point  now  in  issue.  Sup- 
pose a  testator  were  proved  to  have  received  a  great 
number  of  letters  from  learned  and  intelligent  persons, 

(a)  2d  edition. 
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consulting  him  on  points  of  science  or  policy;  that  those 
persons  were  shewn  to  have  been  well  acquainted  with 
him,  and,  in  some  instances,  to  have  written  to  him  re- 
peatedly on  the  same  subjects ;  can  it  be  said  that  the 
sending  of  such  letters,  even  though  not  proved  to  have 
been  acknowledged  or  acted  upon,  would,  in  the  ordi- 
nary course  of  life,  produce  no  effect  on  a  reasonable 
mind  ?  the  question  being,  not  whether  the  testator  was 
of  sound  understanding  at  a  particular  moment,  but 
what  the  general  state  of  his  mind  was  throughout  his 
life.  If  letters  had  been  written  to  him  in  a  foreign 
language,  with  an  apparent  view  to  correspondence,  by 
a  person  who  knew  him,  would  no  inference  arise  as  to 
his  knowledge  of  the  language  ?  The  present  evidence 
is  precisely  the  same  in  character,  though  perhaps  not 
calculated  to  produce  so  strong  an  effect. 

Secondly,  the  letter  of  Oliver  Marion,  requesting  that 
Marsden  will  direct  his  attorney  to  propose  terms  of 
agreement  with  the  parish,  is  an  act  done,  and  part  of 
the  res  gestae  in  the  case.  If  an  eminent  lawyer  had 
written  to  him  to  become  a  trustee,  the  evidence  would 
have  been  more  striking,  but  not  different  in  character. 
And,  considering  such  a  letter  as  an  act,  the  circumstance 
of  its  being  indorsed  or  unindorsed,  or  of  its  having 
been  acted  upon  or  not  by  the  receiver,  cannot  affect  its 
admissibility.  Suppose,  in  the  case  of  a  will,  it  were 
proved  that  a  physician  of  great  respectability,  since  dead, 
was  attending  the  testator,  and,  being  told  that  he  was 
about  to  execute  his  will,  retired  in  order  that  he  might 
be  at  liberty  to  do  so,  might  not  that  acquiescence  be 
legitimately  proved,  to  contradict  a  suggestion  that  the 
testator  had  executed  his  will  when  in  a  state  of  inca- 
pacity ?    So  the  conduct  of  husband  and  wife,  or  of 
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relations,  to  each  other  is  admitted  in  particular  cases, 
as  a  fact ;  the  circumstance  that  particular  persons  did 
or  did  not  visit  a  family  is  evidence  as  to  the  correct  or 
incorrect  lives  of  those  at  the  head  of  it.  Where  the 
value  of  goods  at  a  particular  time  is  in  question,  an 
auctioneer  is  asked  what  was  the  amount  of  the  last  real 
bidding.  \_Tindal  C.  J.  That  is  direct  evidence.  There 
could  not  be  any  more  direct  proof  as  to  price.]  The 
letter  in  question  is  also  the  most  direct  proof  as  to  the 
sanity  of  the  person  addressed.  The  proposal  to  buy 
is  proved  as  an  act ;  so  also  is  the  solicitation  to  treat 
with  the  parish.  And  so,  too,  were  the  attestations  of 
witnesses  to  Mr.  Marsden's  deeds,  which  were  received 
without  objection  at  the  trial,  not  as  proof  of  the  ex- 
ecution, but  as  instances  of  conduct. 

Thirdly,  it  is  admitted,  in  the  judgment  of  the  Court 
of  King's  Bench  (a),  that  "  without  dispute,  any,  the 
least,  act  done  by  the  testator  with  reference  to  the 
letters  would  have  made  them  evidence."  But  the 
present  record  shews  acts  done  by  the  testator  to  these 
letters,  which,  according  to  the  doctrine  just  cited, 
make  them  admissible.  All  of  them  were  found  in 
a  repository  of  his,  with  the  seals  broken,  and  with 
other  letters  which  he  had  answered.  There  was 
evidence  for  a  jury  that  the  testator  had  opened  them 
and  put  them  away.  [Tindal  C.  J.  It  is  for  the  Judge 
to  say  whether  papers  are  found  under  such  circum- 
stances that  they  ought  to  be  received  as  evidence  :  the 
Judge  ought  to  draw  such  a  conclusion  as  would  be 
drawn  by  a  sensible  jury ;  but  the  question  does  not  go 
to  them.]  The  reasonable  conclusion  here  was  that 
the  testator  had  opened  and  read  the  letters.  But, 

(a)  Ante,  p.  325. 
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further,  the  letter  from  Marton  was  indorsed  by  Mr.  1837. 
Marsden's  attorney,  "20th  May  1786,  letter  from  Wr.ght 
Mr.  Marton  to  Mr.  Marsden"    The  direct  inference  is,  against 

Doe  dem. 

either  that  Barrow  was  present  when  Marsden  read  it,  Tatham. 
or  that  Marsden  sent  it  to  him  in  the  course  of  business. 
The  paper  is  marked  as  letters  of  business  usually  are 
when  the  receiver  has  attended  to  them.  The  letter 
from  Charles  Tatham,  of  12th  October  1784,  was  also  a 
letter  acted  upon,  as  appears  by  that  of  Marsden  dated 
June  1st  1787,  the  terms  of  which  prove  that  Charles 
Tatham's  letter  had  been  followed  by  a  correspondence. 

As  to  the  suggestion  in  the  judgment  below,  that  the 
expressions  in  these  letters  may  be  ironical  or  insincere, 
that  is  not  the  direct  and  natural  inference.  An  act 
must  be  taken,  prima  facie,  to  be  done  in  good  faith ; 
surmises  to  the  contrary  are  not  grounds  for  rejecting 
evidence,  although  any  suspicious  circumstance  may  be 
fit  matter  of  observation.  The  sum  of  the  objection 
taken  to  this  evidence  by  the  Court  of  King's  Bench 
is,  that  it  amounts  to  hearsay.  That  cannot  apply,  at 
any  rate,  to  letters  acted  upon.  And  all  the  letters  are 
expressions  of  opinion,  which  opinion  is  vouched  by 
sending  them  to  the  party  of  whom  it  is  entertained. 
If  the  letters  had  never  been  sent,  or  had  gone  to  other 
persons  than  the  testator,  the  case  would  have  been 
different. 


Cresswcll,  contra.  All  the  letters  were  inadmissible, 
because  they  presented  statements  which  could  not  be 
verified  by  oath,  and  subjected  to  the  test  of  cross- 
examination ;  and  because,  as  transactions,  they  were  res 
inter  alios  uctai.  It  is  urged  on  the  other  side  that  such 
evidence  ought  to  be  received,  because  it  would,  in  the 
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ordinary  course  of  life,  have  some  effect  on  the  mind ; 
but  that  is  a  reason  for  excluding  it,  if  not  legitimately 
entitled  to  attention  according  to  general  rules.  In  a 
particular  case  the  assertion,  without  oath,  of  a  respect- 
able man  might  influence  a  reasonable  mind;  but  the 
rule,  established  for  the  safe  administration  of  justice  in 
general,  is,  that  evidence  unconfirmed  by  oath,  and  not 
subject  to  cross-examination,  shall  not  be  received. 
The  letters  here  are,  in  truth,  offered  as  shewing  the 
opinions  of  persons  who  cannot  be  called  as  witnesses ; 
that  is,  as  introducing  their  evidence  without  oath.  It 
is  said  that  the  expressions  in  them  are  not  to  be  pre- 
sumed ironical  or  insincere ;  but;  if  the  evidence  were 
given  in  the  ordinary  manner  by  witnesses,  that  point 
might  be  tried  by  cross-examination  ;  here  it  could  not. 
Evidence  of  reputation,  where  admitted,  is  in  some 
degree  an  exception  to  the  rule  against  hearsay  tes- 
timony ;  but  the  principle  on  which  that  is  received  (as 
laid  down  in  1  StarJc.  Ev.  30.  (a) ),  is,  that  the  facts  which 
form  the  subject-matter  of  reputation  "  are  in  ordinary 
cases  imperceptible  by  the  senses,  and  therefore  in- 
capable of  the  usual  means  of  proof."  That  does  not 
apply  to  a  question  of  mental  capacity.  Yet  it  would 
result  from  the  arguments  on  the  other  side  that  evi- 
dence of  reputation  would  be  admissible  as  to  that. 
The  character  of  the  persons  writing  these  letters,  and 
their  knowledge  of  the  testator,  cannot  be  real  grounds 
for  receiving  the  evidence,  because  it  is  admitted  that 
their  letters,  if  written  to  other  parties  than  the  testator, 
must  have  been  excluded.  In  criminal  cases,  a  depo- 
sition taken  before  a  magistrate  in  the  absence  of  the 
prisoner  is  not  evidence,  because  there  can  be  no  cross- 

(a)  2d  edition. 
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examination  ;  yet  it  is  an  act  done,  and  has  the  sanction  1837. 
of  an  oath.    It  is  argued  on  the  other  side  that  the  ~ 

°  Wright 

writing  of  these  letters  is  part  of  the  res  gestae  ;  and  in  against 

&  1  °  DoEdera. 

1  Stark  Ev.  57.,  it  is  laid  down,  that  "  all  the  surround-  Tatham. 

ing  facts  of  a  transaction,  or  as  they  are  usually  termed, 
the  res  gestae,  may  be  submitted  to  a  jury,  provided  they 
can  be  established  by  competent  means,  and  afford  any 
fair  presumption  or  inference  as  to  the  question  in  dis- 
pute." Here  the  fact  which  it  is  attempted  to  prove, 
however  disguised  in  argument,  is  not  a  thing  done,  but 
that  Charles  Tatham,  Marton,  and  Ellershaw  thought 
Marsden  capable  of  understanding  their  letters:  and 
that  is  not  a  conclusion  legally  drawn  and  established 
by  competent  means. 

The  letter  of  Charles  Tatham  is,  as  to  the  lessor  of 
the  plaintiff,  res  inter  alios.  If  it  had  in  direct  terms  ex- 
pressed a  belief  of  Marsden's  capacity,  it  would  have 
been  inadmissible  as  against  the  lessor  of  the  plaintiff ; 
and  the  precise  nature  of  the  contents  can  make  no  dif- 
ference. If  A.  and  B.  were  severally  underwriters  on  a 
policy,  and,  a  claim  being  made,  A,  wrote  to  the 
assured,  "  I  believe  your  demand  to  be  just,  and  will 
pay  it,"  that  would  be  no  evidence  against  B. ;  yet  it  is 
an  act  done,  and  the  strongest  declaration  of  A.'s  belief 
on  the  very  subject  in  question  between  B.  and  the 
assured.  In  the  case  of  a  life  policy,  a  letter  to  the 
assured  by  a  third  person,  inviting  him  to  hunt  or  shoot, 
would  not  be  evidence  of  his  bodily  state  at  the  time,  as 
against  an  insurance  company.  Or,  in  a  dispute  whether 
or  not  a  ship  had  been  sea- worthy,  it  would  be  no 
evidence,  in  favour  of  the  se£i-worthiness,  that  a  third 
party  had  written  to  the  owner  desiring  to  ship  goods 
or  to  take  a  passage  by  her;  yet  these  would  be  nets 
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done,  having  reference  to  the  subject  matter  of  dispute, 
and  affording  the  strongest  proof  of  opinion.  If  any 
letter  now  in  question  was  admissible  merely  as  proof  of 
an  act  done,  it  would  have  been  so  as  soon  as  the  letter 
was  put  into  the  post;  but  this  is  not  contended  on  the 
other  side.  It  would  have  been  an  act  done,  if  a  person 
had  desired  his  own  attorney  by  letter,  or  even  verbally, 
to  request  Marsden  to  make  an  arrangement  with  the 
parish.  So,  on  the  other  hand,  it  would  have  been  an 
act,  if  any  of  Marsden's  relations  had  written  a  letter  re- 
questing one  of  his  friends  to  take  steps  for  obtaining  a 
commission  of  lunacy  against  Marsden.  But  would  that 
have  been  evidence  for  the  plaintiff?  Again,  if  a  letter 
is  evidence  as  being  an  act  done  by  the  writer,  why  may 
not  the  letter  of  a  living  man  be  evidence,  if  the  hand- 
writing be  proved  ?  The  reason  is,  that  such  letter 
raises  an  inference  as  to  the  writer's  opinion,  and  that 
such  opinion  is  of  no  value  unless  the  party  himself  be 
made  a  witness  :  and  that  reason  applies  here. 

It  is  said  that  the  letters  are  evidence,  as  shewing- 
that  Marsden  was  treated  as  a  sane  man.  But  the  treat- 
ment can  be  admissible  only  as  introducing  evidence  of 
some  act  done  by  him  :  as  where  a  charge  of  guilt,  or 
demand  of  a  debt,  is  proved  to  have  been  acquiesced  in ; 
or  a  letter  answered  or  acted  upon.  But,  taken  by 
itself,  treatment  is  no  more  than  an  act  of  the  party  from 
whom  it  proceeds.  It  is  not  contended  that  the  letters 
here  would  have  been  evidence  if  they  had  not  reached 
Marsden.  They  are  said  to  shew  competency  in  him, 
because  such  letters  could  not  be  written  to  any  but  a  man 
of  competent  understanding.  But,  by  the  same  reasoning, 
an  affidavit  of  debt  or  a  warrant  for  felony  might  be  some 
evidence  of  the  party  against  whom  it  was  made  being 

a  debtor 
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a  debtor  or  a  felon.  The  defendant's  counsel  assumes  1837. 
that  the  question  as  to  the  effect  which  these  letters  should 

1  Wright 

have  is  one  merely  of  degree  ;  but  it  is  strictly  a  question  against 

Doe  dem. 

of  principle.  If  the  evidence  be  once  admitted,  there  is  Tatham. 
no  question  of  degree  into  which  a  jury  can  be  expected 
to  enter.  If  a  letter  from  a  scientific  man  tends  to  prove 
that  the  party  receiving  it  was  conversant  with  a  science, 
it  may  be  considered  as  proof  that  he  understood  the 
most  abstruse  points  in  it.  According  to  the  defendant's 
argument,  the  fact  that  a  party  had  been  chosen  member 
for  a  borough,  or  had  been  suffered  to  remain  on  the 
panel  as  a  special  juryman,  might  operate  as  proof  of 
his  perfect  competency  to  those  offices  :  but  it  is  clear 
that,  to  warrant  any  conclusion  whatever  on  this  point, 
there  should  be  some  evidence  of  the  circumstances 
under  which  he  was  permitted  to  act:  and  that  evi- 
dence should  be  given  by  the  persons  themselves  who 
took  part  in  conferring  the  office.  So,  in  the  present 
case,  the  mere  fact  that  a  particular  application  was 
made  to  the  testator  is  no  proof,  of  itself,  that  he  was  a 
proper  person  to  be  so  called  upon  :  if  any  such  evidence 
was  to  be  given,  it  should  have  been  by  the  persons 
who  made  the  application.  The  conduct  of  relations  is 
admitted  to  shew  the  character  maintained  by  members 
of  a  family ;  but  that  is  on  the  grounds,  stated  in  1  Stark, 
Ev.  30.  (before  cited  (a) ),  upon  which  evidence  of  re- 
putation is  admitted  on  other  subjects. 

As  to  the  particular  letters  here,  that  of  Charles 
Tatham  explains  no  act  done  by  the  testator.  The  acts 
of  opening  and  putting  it  by  would  have  been  the 
same,  whatever  had  been  the  contents :  and  the  letter 
afterwards  written  by  Marsdcn  (supposing  that  he  ao 

(«)  See  the  passage  partly  extracted,  p.  342.,  ante. 
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1837.  tually  wrote  such  a  letter,  which  is  proved  only  by  the 
*"  draft)  is  nearly  three  tears  later  than  Charles  Tatham's9 

Wright 

against      and  makes  no  reference  to  it.    The  only  proof  as  to 

Doe  dem. 

Tatham.  Oliver  Marlon's  letter  is,  that  it  was  found  in  Marsden's 
cupboard  between  forty  and  fifty  years  after  the  date, 
with  an  indorsement  by  Marsden's  attorney :  there  was 
no  proof  of  the  manner  in  which  it  came  to  the  hands  of 
either,  nor  of  the  time  or  occasion  of  making  the  in- 
dorsement ;  and  it  may  be  questioned  whether  the 
indorsement  is  evidence;  if  it  be,  might  it  not  be  con- 
tended that  a  minute  of  a  conversation  indorsed  in  the 
same  manner  would  have  been  admissible  ?  Neither 
the  letter  nor  the  indorsement  explains  or  qualifies  any 
act  of  the  testator.  The  last  observation  applies  to  all 
the  three  letters  addressed  to  Marsden. 

Then  as  to  the  authorities.  The  judgment  of  the 
Court  of  King's  Bench  was  given  after  consideration ; 
and  one  of  the  two  learned  Judges  who  took  no  part  in 
it  had  made  a  similar  decision  at  nisi  prius.  The  rules 
of  evidence  in  the  ecclesiastical  Courts  differ  from  those 
observed  at  common  law.  In  those  courts  the  Judge, 
who  decides  on  the  fact,  may  exercise  a  discretion,  in 
admitting  or  rejecting  evidence,  which  would  be  dan- 
gerous where  the  fact  is  tried  by  a  jury.  There  are 
several  instances  in  which  the  established  practice  of 
those  Courts  upon  such  points  is  contrary  to  ours  ;  as  in 
requiring  two  witnesses  to  prove  a  will  of  personalty ;  re- 
jecting the  child  of  a  residuary  legatee  as  witness  to  the 
will,  Twaites  v.  Smith  (a) ;  and  allowing  proof  of  hand- 
writing by  comparison,  1  Williams  on  Executors,  218  (b)* 

(a)  1  P.  Wms.  10. 

(b)  Part  1.  book  4.  c.  iii  s.  v.  2d  ed.  See  the  judgment  of  Coleridge  J. 
in  Doe  dem.  Mudd  v.  Suckermore,  5  A.  <$•  E.  707- — 710. 
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Butlin  v.  Barry  [a)  is  no  authority,  because  there  the  1837. 
paper  relied  upon  had  been  written  for  and  adopted  by  ~~ 
the  person  whose  capacity  was  in  question  :  he  had  made  against 

Doe  dem. 

it  his  own  act.  In  the  report  of  Wheeler  v.  Alderson  (b)  Tatham. 
the  letter  from  the  testatrix's  father  (the  only  one  which 
can  illustrate  the  present  case)  is  mentioned  no  where 
but  in  the  judgment  of  Sir  John  Nicholl :  whence  it  was 
produced,  and  under  what  circumstances,  and  whether 
or  not  the  production  of  it  was  objected  to,  does  not 
appear.  But  the  letter  was  from  the  father  of  the  testa- 
trix, whose  capacity  was  disputed,  to  another  person,  a 
stranger  to  the  cause;  it  would,  therefore,  have  been 
clearly  inadmissible  in  a  court  of  common  law,  unless  it 
was  connected  by  evidence  (as  it  may  have  been)  with 
some  act  of  the  testatrix.  In  Waters  v.  Howlett  (c),  the 
fact  alluded  to  on  the  other  side  does  not  appear  in  the 
report,  though  it  has  been  stated  (on  the  former  argu- 
ment in  error  (d) )  that  the  evidence  was  not  admitted 
without  discussion.  There  may  have  been  facts  bearing 
upon  its  admissibility,  with  which  this  Court  is  un- 
acquainted; and  the  allegation  of  incapacity  was  ulti- 
mately abandoned,  and  the  codicil  established  as  unop- 
posed. The  analogy  drawn  from  the  proof  of  letters  in 
cases  of  criminal  conversation  is  disposed  of  by  the  judg- 
ment below. 

The  defendant  in  error  likewise  insists  upon  the 
exception  taken  by  him  to  the  proof  of  execution  of  the 
will.  [Tindal  C.  J.  If  this  is  the  same  point  which  we 
decided  on  the  former  writ  of  error,  we  think  it  should 

(a)  Cited  in  Wright  v.  Doe  dem.  Tatham,  1  A.  §•  E.  8. 

(b)  S  Ilagg.  Ecc.  Rep.  609.  (c)  3  Hagg.  Ecc.  Rep.  790. 
(d)  Wright  v.  Doe  Dem.  Tatham,  1  A.  &  E.  8. 
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1837.  not  be  gone  into  now.  You  may  have  the  benefit  of  it 
 ~      in  a  further  stage  of  the  cause  («).] 

Wright 

against 

Tatham.         Sir  F.  Pollock  in  reply,  The  objection,  that  the  letters 
are  evidence  tendered  without  oath,  does  not  arise  if 
the  letters  be  considered  as  acts.    The  act,  for  instance, 
of  Marlon  in  making  a  proposal  to  the  testator  is  proved 
by  evidence  on  oath  shewing  that  a  letter  written  by 
him,  containing  that  proposal,  came  to  Marsden's  hands. 
The  writer,  who  is  dead,  cannot  be  cross-examined,  nor 
in  general  can  the  person  who  is  proved  to  have  bid  at 
an  auction ;  but  there  may  be  a  cross-examination  of  the 
witness  who  proves  the  bidding,  or  the  transmission  of 
the  letter.    The  evidence  now  in  question  is  not  hear- 
say ;  no  opinion  is  offered  in  proof  which  has  not  been 
embodied  in  conduct  towards  the  testator ;  that  con- 
duct being  complete  by  its  actually  taking  effect  upon 
him.    It  is  not  necessary  to  contend  that  a  letter  which 
had  not  reached  him  would  be  evidence ;  but,  when  it 
has  reached  and  been  opened  by  him,  it  becomes  part 
of  his  personal  history.    It  is  said  that  evidence  of  re- 
putation is  admitted  only  where  the  subject  matter  is 

(a)  In  the  statement  of  the  "  Case  of  the  defendant  in  Error,"  after- 
wards submitted  to  the  House  of  Lords,  the  mode  in  which  he  proposed 
to  avail  himself  of  this  exception  was  pointed  out  as  follows : 

"  He  further  submits,  —  Sixthly,  —  That  it  is  competent  to  the  de- 
fendant in  error  to  rely  upon  the  exception  made  by  his  counsel  at  the 
trial  to  the  opinion  of  the  learned  Judge  who  tried  the  cause,  for  that  he 
thereby  upholds  the  verdict  and  judgment  given  in  his  favour  by  contend- 
ing that  no  legal  and  sufficient  proof  was  given,  at  the  trial,  of  the  exe- 
cution of  any  will  or  codicil  by  John  Marsden,  and  that  he  rightly 
recovered  by  virtue  of  his  title  as  heir  at  law,  which  was  admitted  at  the 
trial  by  the  counsel  for  the  plaintiff  in  error.  That,  if  no  legal  proof  was 
given  of  the  execution  of  a  will  by  John  Marsden,  the  enquiry  whether 
John  Marsden  had  capacity  to  make  a  will  became  immaterial,  and  that  it 
was  an  enquiry  wholly  dependant  upon  previous  proof  of  the  will." 

imperceptible 
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imperceptible  by  the  senses,  and  therefore  not  capable 
of  other  proof.    But  opinion,  vouched  by  conduct,  is 
evidence  in  other  cases  ;  as,  for  instance,  on  the  ques- 
tions already  adverted  to,  respecting  the  condition  of 
persons  in  a  family.    It  is  true  that  the  argument  for 
the  plaintiff  in  error  goes  the  length  of  making  this  kind 
of  evidence  receivable  though  the  parties  who  expressed 
the  opinion  should  be  living.    The  real  question  is, 
what  means  they  had  of  knowing  the  person  to  whom 
the  opinion  relates.    When  they  have  had  such  know- 
ledge, and  the  opinion  is  embodied  in  conduct,  the  argu- 
gument  is,  that  no  rational  person  would  have  adopted 
such  conduct  if  the  fact  had  not  warranted  it.    If  the 
letter  of  a  living  person  were  produced,  and  he  himself 
not  called,  the  evidence  would  be  of  little  value,  but  still 
admissible.    Some  of  the  cases  put  in  illustration  on  the 
other  side  are  not  strictly  analogous;  but  that  of  a  per- 
son applying  for  a  passage  in  a  ship,  the  sea-worthiness 
of  which  is  disputed,  would  be  like  the  present  case, 
and  the  evidence  admissible,  supposing  the  party  ac- 
quainted with  the  ship.    An  arrest  for  debt  would  be 
evidence,  if  the  question  turned  on  the  general  credit  of 
the  party ;  so  perhaps  would  an  arrest  for  felony,  if  the 
enquiry  were  as  to  his  general  reception  in  the  world. 
The  indorsement  made  on  one  of  the  letters  by  Barrow, 
Marsden's  attorney,  was  clearly  evidence  after  Barrow's 
death.    The  Court  will  not  presume  it  fraudulently 
made.    It  is  asked  whether  a  minute  of  a  conversation 
written  in  the  same  manner  would  have  been  evidence? 
The  answer  is,  that,  if  Barrow  had  so  indorsed  a  com- 
munication made  to  him  in  the  way  of  business  (as  "  re- 
ceived instructions,"  &c),  that  indorsement  would  have 
been  evidence,  Barrow  being  dead,  and  the  letter  re- 
maining 
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1837.      maining  in  Marsden's  custody.    With  respect  to  the 
practice  of  the  ecclesiastical  Courts,  this  Court  has  the 

Wright 

against       means  of  enquiring  into  it,  before  coming  to  a  de- 

Doe  dem.         m  m 

Tatham,  cision.  The  case  at  nisi  prius  referred  to  on  the  other 
side,  and  in  the  judgment  of  the  court  below,  was  de- 
cided after  the  trial  of  the  present  cause  at  York  in 
1833,  when  the  letters  in  question  were  rejected;  and 
the  learned  Judge,  whose  ruling  is  cited,  probably  knew 
that  the  point  was  about  to  be  raised  again,  and  finally 
settled,  in  the  present  cause. 

Cur.  adv.  vult. 

In  the  ensuing  Easter  term,  Gaselee  J.  having  retired 
from  the  Bench,  and  Coltman  J.  being  now  one  of  the 
Judges  of  the  Court  of  Common  Pleas,  the  Court  of 
Exchequer  Chamber  desired  that  this  case  should  be 
argued  again  ;  and  it  was  accordingly  re-argued  in 
Easter  vacation,  May  9th,  1837,  before  TindalCJ., 
Park,  Bosanquet,  and  Coltman  Js.,  and  Parke  and  Gur~ 
ney  Bs. 

Sir  F.  Pollock^  for  the  plaintiff  in  error,  after  again 
stating  that  no  direct  authority  at  common  law  had  been 
found,  pursued  the  same  course  of  argument  as  on  the 
former  hearing.  In  commenting  on  the  letter  of  Charles 
Tatham,  he  urged  that,  from  that  and  the  subsequent  letter 
written  to  Charles  Tatham  by  Marsden,  an  intermediate 
correspondence  must  be  inferred,  on  the  principle  of 
presumption  laid  down  in  Doe  dem.  Patteshall  v.  Tur- 
Jbrd(a),  and  adopted  in  subsequent  decisions.  He 
stated  the  result  of  all  these  cases  to  be,  that,  where 


(a)  3  B.  $  Ad.  890. 
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certain  facts  are  usually  found  to  follow  each  other  in  a 
series,  and  some  facts  of  that  description  are  proved  in 
a  particular  case,  it  is  properly  left  to  a  jury  to  say 
whether  the  other  facts  have  not  existed ;  and  he  con- 
tended that  the  letter  of  Charles  Tatham  in  1784,  that 
of  Marsden  in  1787,  and  the  other  letters  there  referred 
to,  were  links  in  a  chain  of  circumstances,  which  might 
legitimately  be  completed  by  supposing  a  correspondence 
to  have  ensued  upon  the  first  letter  of  Charles  Tatham, 

Starkie,  contra.  The  questions  are,  First,  whether  the 
letters  to  Marsden  are  evidence  independently  of  any 
act  done  upon  them  :  Secondly,  whether  such  acts  were 
done  with  respect  to  them  as  make  them  evidence  if 
they  would  not  otherwise  be  so. 

As  to  the  first  point;  the  evidence  collected  from 
these  letters  is  matter  of  judgment  and  opinion.  Evi- 
dence of  that  kind  is  to  be  more  cautiously  scrutinised 
than  where  the  subject  matter  is  obvious  to  the  senses. 
The  witness  from  whom  it  comes  ought  to  be  cross- 
examined  as  to  the  means  he  had  of  forming  a  judg- 
ment, and  the  diligence  and  good  faith  with  which  they 
were  applied.  Here  that  test  is  wanting.  It  is  said 
that  the  writers  knew  Marsden  ;  but  the  admissibility  of 
this  kind  of  evidence  must  be  decided  by  general  tests, 
not  by  particular  and  casual  ones  arising  in  the  indi- 
vidual case.  On  questions  of  pedigree,  a  stranger  to 
the  family  may  often  have  better  means  of  knowledge 
than  a  relative ;  but  the  general  rule  is  always  adhered 
to,  that  declarations  on  this  subject  are  to  be  received 
only  when  coming  from  members  of  the  family.  It  may 
well  be  suggested  in  this  case  that  the  persons  who 
wrote  to  Marsden,  and  knew  him,  might  be  unwilling, 
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1837.       from  various  motives,  to  treat  him,  in  their  letters,  as  an 
imbecile  person.    Suggestions  of  that  kind  are  to  be 

Wright 

against       excluded  only  by  submitting  to  those  tests  of  knowledge 

Doe  dem.  ^    .         .  . 

Tatham.  and  of  sincerity  wnich  the  law  requires.  If  those  are 
to  be  departed  from,  it  might  be  said  here  that  letters 
written  to  another  person  would  be  more  likely  to 
express  a  true  opinion  than  letters  to  Marsden  himself : 
it  is  admitted,  here,  that  such  letters  would  not  be 
evidence,  yet,  according  to  the  defendant's  argument, 
there  would  be  no  ground  in  principle  for  excluding 
them.  The  admission  of  evidence  not  on  oath  will  be 
found,  in  all  cases,  to  depend  upon  its  being  subject  to 
tests  which  guarantee  knowledge  and  sincerity.  Evi- 
dence of  this  kind  is  either  original  or  secondary  and 
substituted  on  failure  of  original  proof.  Of  the  first 
class  are  reputation  (which  is  out  of  the  question  here) 
and  declarations  accompanying  acts.  The  doctrine  as 
to  such  declarations  is  laid  down  in  1  Phillipps  in  'Evi- 
dence^ 231  (a),  where  many  illustrations  are  given.  They 
are  admitted,  not  as  being  substantially  evidence,  but  as 
adjuncts,  and  as  illustrating  the  quality  of  the  act. 
Sending  a  letter  is  an  act,  and  a  letter  has  been  held 
admissible  to  shew  the  writer's  object  in  transmitting  a 
document  enclosed ;  Bruce  v.  Hurly  (6).  So  also  a 
declaration  is  an  act.  But  neither  that  nor  the  letter  is 
admissible  merely  on  that  account.  The  act  which  it 
accompanies  must  be  a  material  one,  explained  or 
qualified  by  it.  These  letters,  therefore,  not  explaining 
or  qualifying  any  such  act,  are  not  admissible  evidence 
of  the  first  class.    Of  the  second  class,  are  entries  or 


(a)  He  cited  the  7th  edition. 
!.  1„,  8th  ed. 
(6)  1  Stark.  N.  P.  C  23. 


See  1  Phill.  on  Ev.  206.  part  I.  c.  12. 
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declarations  made  in  the  course  of  some  duty  or  business, 
and  against  the  interest  of  the  party  making  them.  The 
latter  circumstance  is  most  commonly  relied  upon,  but 
is  not  universally  requisite ;  the  former  appears  to  be  so. 
(On  this  point  he  cited  1  Phill.  on  Ev.  255  (a),  where 
Short  v.  Lee  (b)  is  referred  to)  ;  Doe  lessee  of  Reece  v. 
Robson  (c)s  Doe  dem.  Patteshall  v.  Turford  (d)9  Price  v. 
The  Earl  of  Torrington  (e),  Clerk  v.  Bedford  (g),  and 
Chambers  v.  Bernasconi  (h).)  The  letters  in  the  present 
case  neither  operated  against  the  interest  of  the  writers, 
nor  were  connected  with  any  discharge  of  duty. 

If,  again,  these  letters  be  considered  as  substantive 
acts,  they  are  res  inter  alios,  and  can  no  more  bind 
parties  to  the  cause  than  the  admission  of  a  stranger, 
or,  in  a  criminal  case,  the  confession  of  another  accused 
person.  Suppose  A.  and  B.  laid  a  wager,  and  C.  and 
D.  laid  one  also,  upon  the  same  event :  would  it  be 
evidence,  in  an  action  between  C.  and  D.  upon  such 
wager,  that  B.  had  written  to  A.,  admitting  himself  to 
have  lost  the  bet  ? 

(With  respect  to  the  cases  in  the  ecclesiastical  courts, 
he  observed  upon  the  difference  in  practice  between 
these  and  the  common  law  courts  as  to  the  reception  of 
evidence,  and  the  comparative  safety  with  which  some 
relaxations  may  be  made  in  the  law  of  evidence,  where 
the  Judge,  and  not  a  jury,  decides  on  fact :  and  he 
cited  Newton  v.  Preston  (i),  where,  on  a  proposal  that 

(a)  7th  ed.  See  vol.  i.  part  I.  ch.  16.  sects.  1,  2,  of  the  8th  cd.  Also 
1  Stark,  on  Ev.  298.  2d  ed. 


(A)  2  Jac.  §  W.  464. 
(d)  3  B.  #  Ad.  890. 
(g)  Hull.  2V.  P.  282. 
(/,)  1  Cro.  %  J.  451.     S.  C. 
Ca.  649. 

(£)  Prec.  in  Chanc.  109. 

Vol.  VII. 


(c)  15  East  32. 
(e)  1  SaUc.  2S5. 

Tyr.  335.    See  Poole  v.  Dtcas,  1  New 
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1 837.       certain  evidence  should  be  read  in  a  proceeding  in  equity, 
PoxvellJ.  said,  "  I  will  not  hinder  you  from  reading,  for 

Wright 

against       though  at  law  it  is  not  to  be  allowed,  where  a  jury  may 
Tatham."     be  inveigled  by  that,  which  is  not  proper  evidence ;  yet 
here  is  no  such  danger."    He  then  commented  shortly 
on  Wheeler  v.  Alder  son  («),  and  Waters  v.  H&wlett  (Z>).) 

It  is  not  correct  to  say  that  the  whole  history  of 
MarsderCs  life  was  in  issue  on  the  trial.  His  acts,  and 
the  acts  of  other  persons  bearing  upon  his,  were  evi- 
dence so  far  as  they  affected  the  question  of  compe- 
tency; but  acts  of  which  he  was  unconscious  could  not 
be  evidence.  If  they  are  said  to  shew  reputation,  the 
answer  is  that  reputation  may  be  admitted  to  prove  the 
positive  status  of  a  party,  as  his  connection  with  a 
family,  but  not  capacity,  which  must  be  judged  of  by 
proof  adduced  of  his  own  acts  and  conduct.  [Parke  B. 
Suppose  it  were  proved  that  the  testator's  family  had  for 
twenty  years  kept  a  mad  doctor  in  attendance.]  That 
would  only  shew  their  opinion  of  the  testator's  insanity, 
unless  it  were  proved  that  the  doctor  had  done  some  act 
to  coerce  him.  If  a  person  had  been  kept  to  watch  him 
without  his  knowledge,  that  would  be  evidence  of  opinion 
only,  and  inadmissible,  though  the  opinion  was  vouched 
by  an  act.  Where  the  act  itself  is  of  no  weight,  the 
declaration  or  expression  of  opinion  which  accompanies 
it  must  also  be  disregarded.  A  distinction  is  attempted 
between  acts  directed  to  the  party  himself  and  acts 
which,  though  having  reference  to  him,  are  directed  to 
third  persons ;  but  there  is  no  real  difference :  on  apply- 
ing the  general  tests  of  knowledge  and  sincerity,  both 
will  be  alike  excluded.  As  to  the  supposed  case  of  a 
physician  acquiescing  in  the  execution  of  a  will,  if  he 

(a)  3  Hagg.  Ecc.  Rep.  609. 

{b)  3  Ha™.  Ecc,  Rep.  790,  See  Wrights,  Doedem.  Tatham,  \A.$E.  8. 
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had  said  that  he  thought  the  testator  competent,  or  in- 
competent, that  declaration  would  not  have  been  evi- 
dence ;  neither  would  the  behaviour  which  is  considered 
as  equivalent.  Letters  to  the  testator  on  scientific  sub- 
jects could  have  proved  only  that  the  writers  thought 
him  able  to  understand  them.  A  letter  found  in  his  re- 
pository, treating  him  as  a  very  weak  man,  would  not 
have  been  evidence  that  he  was  so.  The  passage  in 
I  Stark,  Ev.,  57.,  where  it  is  said  that  "  all  the  sur- 
rounding facts  of;  a  transaction,  or,  as  they  are  usually 
termed,  the  res  gestae,  may  be  submitted  to  a  jury,"  and 
that  "  no  competent  means  of  ascertaining  the  truth  " 
can  be  neglected,  by  which  "  an  individual  would  be 
governed,  and  on  which  he  would  act,  with  a  view  to 
his  own  concerns  in  ordinary  life,"  must  be  taken  as  re- 
ferring to  those  facts  and  means  which  the  law  allows ; 
otherwise  no  rule  of  evidence  can  exist.  There  must 
be  an  exclusion  of  mere  hearsay  and  res  inter  alios.  An 
individual,  in  an  affair  of  ordinary  life,  may  often  come 
to  a  reasonable  conclusion  on  grounds  not  recognised 
by  law.  \_Bosanquet  J.  How  do  you  translate  "  res 
gestae  ?  " — "  Gestae  "  by  whom  ?]  The  plaintiff  in  error 
must  say  by  all  the  world,  [Parke  B.  The  acts,  by 
whomsoever  done,  are  res  gestae,  if  relevant  to  the  mat- 
ter in  issue.  But  the  question  remains,  what  are  rele- 
vant ?] 

The  evidence  did  not  shew  any  acts  of  Marsden  con- 
nected with  the  letters  put  in.  It  does  not  appear  by 
the  record  that  the  keeping  them  was  an  act  of  his. 
Three  years  intervene  between  the  letters  from  and  to 
Charles  Tatham ;  and  there  is  no  connection  between 
them  in  subject.  Martou's  letter  is  on  business  ;  but  it 
does  not  appear  that  the  business  was  done.  There  is 
no  evidence  of  the  time  when,  or  the  circumstances 
A  a  2  under 
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under  which,  Barrow  indorsed  it.  The  plaintiff  in 
error  assumes  that,  before  this  letter  was  indorsed, 
Marsden  read,  and  understood  it,  and  acted  upon  it  by 
sending  it  to  Barrow.  The  argument  turns  in  a  circle. 
It  is  taken  for  granted  that  Marsden  did  that  with  the 
letter  which  a  sensible  man  would  do ;  and  the  letter  is 
made  available,  by  means  of  that  assumption,  to  prove 
that  Marsden  was  a  sensible  man.  Those  who  relied 
upon  the  indorsement  should  have  shewn  the  time  and 
circumstances  of  the  making :  in  this  respect  the  case 
is  analogous  to  Lawson  v.  Shearwood  (a).  It  might 
have  been  shewn  from  Barrow's  books,  or  in  various 
other  ways,  whether  or  not  any  business  was  done  for 
Marsden  in  consequence  of  the  letter. 

At  all  events,  it  was  for  the  Judge  at  Nisi  Prius  to 
decide  whether  the  facts  proved  with  respect  to  the 
letter  entitled  the  defendant  to  read  it.  Where  a  ques- 
tion of  fact  arises  at  Nisi  Prius,  on  the  solution  of  which 
it  depends,  whether  certain  evidence  is  admissible  or 
not,  the  Judge  becomes  a  judge  of  fact  as  to  that  inter- 
locutory matter.  {Parke  B.  It  is  correct  that,  on  such 
a  collateral  matter  of  fact,  the  Judge  should  decide;  but 
his  judgment  is  liable  to  review.]  It  would  be  very 
difficult  for  a  Court  of  Error  to  review  it ;  for,  on  such 
a  point,  his  decision,  like  that  of  a  jury,  must  be  influ- 
enced by  circumstances  arising  on  a  viva,  voce  examin- 
ation, which  the  Court  of  Error  could  not  judge  of. 
A  bill  of  exceptions  would  be  no  more  applicable  to 
such  a  finding  than  to  a  verdict.  \_Tindal  C.  J.  This 
argument  would  have  put  an  end  to  the  question,  whe- 
ther or  not  the  documents  came  from  the  proper  re- 
pository, in  The  Bishop  of  Meath  v.  The  Marquis  of 
Winchester  (b).  The  very  question  submitted  to  us  here 

(a)  1  Stark.  N.  P.  C.  314.  (6)  Alcock  v.  Napier,  508. 
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case  like  this,  a  court  of  error  becomes  a  court  to  deter-  Tatham. 
mine  on  fact.  \_Bosanquet  J.  No  conflict  of  evidence 
appears  in  this  case.]  There  is  a  state  of  facts  from 
which  contrary  inferences  may  be  drawn.  The  Judge 
is  to  decide  between  those.  Suppose  he  had  taken 
the  opinion  of  the  jury.  [Parke  B.  That  would  have 
been  improper.  If  the  learned  Judge  here  had  said, 
"  I  rejected  the  evidence  because  I  believed  one  set  of 
witnesses  and  not  another,"  we  could  not  have  inter- 
fered.] Here  the  Judge,  upon  the  facts  submitted  to 
him,  believed  one  proposition  and  not  another.  There 
is  a  case  (a)  in  which  Eyre  C.  B.  left  it  to  the  jury  to 
say  whether  or  not  a  party  who  had  made  certain  de- 
clarations did  so  under  the  apprehension  of  death ;  but 
there  have  certainly  been  cases  since  which  support  a 
contrary  practice  (b).  [Parke  B.  The  twelve  Judges 
decided,  on  a  question  put  to  them  in  a  case  from 
Ireland  (c),  that  such  a  point,  as  to  a  declaration  in 
articulo  mortis,  ought  not  to  go  to  the  jury.]  As  to 
biddings  at  an  auction,  the  bidding  is  the  very  fact 
which  fixes  the  value,  that  is,  the  amount  which  the 
article  will  bring.  Proof  that  a  married  woman  was 
not  visited  may  be  the  most  direct  evidence  to  shew  that 
the  loss  of  her  society  was  a  comparatively  small  injury. 

(a)   Woodcock's  Case,  1  Leach's  C.  C.  500.  (4th  ed.) 

(6)  See  1  Phill.  Ev.  304.  note  (4)  part  I.  c.  15.  8th  ed. 

(c)  See  Rex  v.  Bucks,  1  Stark.  N.  P.  C.  523.  In  Macnally's  "  Rules 
of  Evidence  on  Pleas  of  the  Crown,"  London  and  Dublin,  1 802,  pp.  385, 6, 
two  cases  arc  mentioned,  where  judges  in  Ireland  considered  it  a  question 
for  the  jury  whether  the  party,  whose  declarations  were  offered  in  evi- 
dence, believed  himself  dying :  TranVs  Case,  1793  ;  Minimi's  Case,  1800. 
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The  decision  in  Doe  dem.  Paiteshall  v.  Turf  or  &  (a)  does 
not  affect  this  case.  {Coltman  J.  Where  boundary  is 
proved  by  reputation,  what  is  the  guarantee  for  sin- 
cerity ?]  The  publicity  of  the  transaction,  and  the  ge- 
neral interest  in  the  fact  being  rightly  ascertained.  The 
letters  here  are  said  to  be  instances  of  treatment;  and 
treatment  is,  no  doubt,  evidence,  but  not  when  limited 
to  the  acts  done  on  one  side. 

Sir  F.  Pollock,  in  reply.  The  test  of  sincerity  in  this 
case  is,  that  respectable  parties  openly  do  that  which 
would  disgrace  them  if  they  acted  against  their  belief. 
It  is  said  that  the  defendant  reasons  in  a  circle  as 
to  Marsdens  dealing  with  the  letters ;  but  he  merely 
takes  the  facts  proved,  and  puts  it  as  a  question  for  a 
jury  whether,  assuming  that  Marsden  acted  like  a  sane 
man,  the  whole  case  does  not  square  better  with  pro- 
bability than  on  the  contrary  assumption*  In  Wheeler 
v.  Alder  son  (b)  the  letter  from  the  testatrix's  father  was 
admissible  because  her  whole  history  was  in  question ; 
and,  it  appearing  that  an  offer  of  marriage  had  been 
made  to  her,  the  letter  from  her  father  to  the  party 
offering  shewed  how  that  transaction  had  ended.  It 
is  true  that,  where  the  admissibility  of  evidence  depends 
on  a  question  of  fact,  that  question  must  be  decided  by 
the  Judge  during  the  trial ;  but  it  is  not  to  be  finally 
determined  by  his  opinion.  If  the  evidence  is  received, 
he  must,  in  putting  it  to  the  jury,  direct  them  to  pay 
attention  to  it,  or  not,  as  they  believe  or  disbelieve  the 
fact  given  in  evidence  to  introduce  it. 

Cur.  adv.  vult. 
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(b)  3  Hagg.  Ecc.  Rep.  609. 
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On  this  day  the  learned  Judges,  being  divided  in 
opinion,  delivered  judgment  seriatim. 

Coltman  J.  Upon  the  trial  of  this  cause  exceptions 
were  taken  to  the  ruling  of  the  Judge,  both  on  the  part 
of  the  lessor  of  the  plaintiff  and  on  the  part  of  the  de- 
fendant. It  is  unnecessary  to  say  any  thing  on  the 
subject  of  the  exceptions  taken  on  behalf  of  the  lessor  of 
the  plaintiff.  The  objections  taken  on  behalf  of  the 
defendant  relate  to  the  admissibility  in  evidence  of  three 
letters  addressed  to  the  testator  by  persons  now  de- 
ceased, well  acquainted  with  him  during  their  lives. 

Before  examining  the  particular  circumstances  of  the 
case,  in  reference  to  the  letters  severally,  it  seems  to  me 
desirable  to  consider  the  more  general  question,  whe- 
ther, on  an  issue  as  to  competency  like  the  present, 
letters  written  by  third  persons  to  the  party  whose  com- 
petency is  in  dispute  are  admissible  in  evidence,  though 
never  received  by  the  person  to  whom  they  are  ad- 
dressed. 

It  may  be  urged,  in  support  of  their  admissibility, 
that  competency  or  incompetency  is  a  matter  of  opinion, 
and  that  such  letters  are  evidence  of  the  opinion  enter- 
tained by  the  writers,  or,  at  any  rate,  that  the  writing 
of  them  is  an  act  done  ;  and  that,  where  an  act  done  is 
accompanied  by  a  declaration  of  opinion,  or,  as  it  was 
expressed  in  the  course  of  the  argument,  where  a  de- 
claration of  opinion  is  embodied  in  an  act  done,  it  is 
admissible  in  evidence.  Now,  admitting  that  this  is  a 
question  of  opinion  and  judgment,  we  may  ask,  how  is 
matter  of  opinion  required  by  the  law  of  England  to  be 
proved  ?  The  general  rule  is,  that  it  is  to  be  proved 
by  the  examination  of  witnesses  upon  oath.  The  ad- 
A  a  4-  ministering 
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sincerity  of  the  opinion ;  and  the  power  of  cross-ex- 

"Wright 

against  amination  gives  an  opportunity  of  testing  the  foundation 
Tatham.  and  the  value  of  it.  Such  being  the  general  rule,  it  is 
Coitman  J.     necessary  for  the  party  who  brings  forward  evidence 

not  on  oath  to  shew  some  recognised  exception  to  the 

general  rule,  within  which  it  falls. 

:.(  "  The  true  line  (says  Butler  J.,  in  Bex  v.  JEriswell  {a) ) 
for  Courts  to  adhere  to  is,  that,  wherever  evidence  not 
on  oath  has  been  repeatedly  received,  and  sanctioned 
by  judicial  determinations,  it  shall  be  allowed :  but 
beyond  that,  the  rule,  that  no  evidence  shall  be  ad- 
mitted but  what  is  on  oath,  shall  be  observed."  It 
was  admitted,  in  the  argument,  that  our  law  books 
furnish  no  instance  of  such  evidence  having  been  re- 
ceived ;  an  admission  of  itself,  according  to  Mr.  Justice 
Butter,  sufficient  to  cause  it  to  be  rejected.    It  may  be 
urged  that  evidence  of  opinion  is  admitted  in  some 
cases  without  oath,  as,  for  instance,  where  reputation  is 
given  in  evidence  to  prove  a  public  right.    Now,  with- 
out stopping  to  consider  whether  this  is  strictly  a  ques- 
tion of  opinion,  it  is  a  sufficient  answer  to  say  that  these 
cases  belong  to  a  recognised  class,  forming  an  admitted 
exception  to  the  general  rule,  and  are  limited  and 
guarded  by  various  restrictions.    The  evidence  under 
consideration  does  not  fall  within  the   principle  on 
which  the  exception  is  founded,  and  it  is  excluded  by 
the  restrictions  which  limit  the  exception.    The  prin- 
ciple on  which  I  conceive  the  exception  to  rest  is  this, — 
that  the  reputation  can  hardly  exist  without  the  con- 
currence of  many  parties  interested  to  investigate  the 
subject;  and  such  concurrence  is  presumptive  evidence 

(a)  3  T.  R.  707.    See  p.  719. 
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of  the  existence  of  an  ancient  right,  of  which,  in  most  1837. 
cases,  direct  proof  can  no  longer  be  given,  and  ought 

1  Wright 

not  to  be  expected ;  a  restriction  now  generally  ad-  against 

Doe  dera. 

mitted  as  limiting  the  exception  is  this,  that  the  right  Tatham. 
claimed  must  be  of  a  public  nature,  affecting  a  consider-     Coitman  J. 
able  number  of  persons.    In  the  question  under  con- 
sideration, the  point  in  issue  is  capable  of  direct  proof 
in  the  widest  sense ;  and  it  is  strictly  a  question  of  a 
private  nature. 

If  such  letters  are  admissible  simply  on  the  score 
of  their  being  evidence  of  the  opinion  of  the  writers,  I 
can  see  no  reason  why  their  verbal  declarations  should 
not  be  so,  or  their  letters  to  a  third  party.  It  is  no 
answer  to  say  that  they  are  excluded  as  being  res  inter 
alios  actae ;  for  the  same  objection  would  apply  in  all 
cases  where  reputation  and  the  declarations  of  deceased 
persons  are  given  in  evidence. 

But  it  is  contended  that  the  writing  of  a  letter  is  an 
act  done,  and  that  the  contents  of  the  letter  are  a  de- 
claration accompanying  an  act,  and  that  an  opinion 
(though  not  evidence  per  se)  is  yet  evidence  when  em- 
bodied in  an  act.  Now  it  appears  to  me  that,  if  the 
letter  is  admissible  on  this  ground,  it  must  be  either 
because  the  act  is  evidence  by  itself,  or  because  the 
opinion  is  evidence.  Where  an  act  done  is  evidence 
per  se,  a  declaration  accompanying  that  act  may  well 
be  evidence  if  it  reflects  light  upon  or  qualifies  the  act. 
But  I  am  not  aware  of  any  case,  where  the  act  done  is, 
in  its  own  nature,  irrelevant  to  the  issue,  and  where  the 
declaration  per  se  is  inadmissible,  in  which  it  has  been 
held  that  the  union  of  the  two  has  rendered  them  ad  - 
missible. Now,  to  see  whether  the  act  of  writing  one 
of  the  letters  in  question  is  admissible,  nakedly,  and  per 
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se,  we  must  strip  the  case  of  all  other  circumstances, 
and  suppose  the  simple  fact  proved,  that  I.  S.,  being  a 
stranger  to  Mr.  Marsden,  wrote  a  letter  to  him,  and 
put  it  into  the  post  office;  that  the  letter  was  there  de- 
stroyed, and  that  its  contents  are  unknown  ;  I.  S.  being 
a  stranger  to  Mr.  Marsden,  and,  for  any  thing  that  ap- 
peared, quite  ignorant  of  the  state  of  his  mental  capacity, 
I  would  ask  whether  the  writing  of  the  letter  under  these 
circumstances  would  be  evidence  ?  Surely  not ;  it 
would  be  a  fact  simply  irrelevant,  and  inadmissible  on 
that  ground.  It  seems  to  follow  that  the  sending  of 
a  letter  is  not  evidence,  except  on  the  ground  that  it 
contains  a  declaration  of  opinion  ;  for,  if  you  strike  out 
(as  in  the  case  just  supposed)  every  thing  which  contains 
any  indication  of  opinion,  the  fact  is  merely  irrelevant. 
You  have,  then,  a  fact  which  is  irrelevant,  and  an  opi- 
nion which  is  inadmissible:  how  can  the  union  of  the 
two  furnish  competent  evidence  for  the  determination  of 
a  point  in  issue,  which  neither  of  them,  separately, 
has  any  legal  tendency  to  prove  ? 

If  the  view  I  have  taken  of  this  case  be  so  far  correct, 
the  result  is  that,  in  the  case  I  have  been  considering, 
letters  are  not  evidence  unless  received  by  the  party  to 
whom  they  are  written  ;  nor  could  the  bare  receipt  of 
them  make  any  difference,  unless  they  were  in  some 
way  acted  upon.  But  it  cannot  be  doubted  that  any 
act  done  by  the  testator  with  reference  to  them  would 
be  evidence;  for  it  is  difficult  to  say  that  any  act  of  his 
is  irrelevant  to  the  issue;  and  such  act  may  make 
the  letter  with  which  it  is  connected  admissible,  as 
explaining  the  nature  of  the  act  done,  and  indicating 
the  extent  of  his  capacity.  The  question,  therefore, 
comes  to  this  ; — is  there  evidence  sufficient  to  shew 
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that  the  testator  had  done  any  act  with  respect  to  1837. 
these  letters?    If  there  is,  they  ought,  as  it  seems  to 

.     .  .  .  Wright 

me,  to  have  been  admitted  in  evidence ;  if  not,  they  against 

Doe  dem. 

were  properly  rejected.  I  will  consider  first  the  letter  t  ATHAM. 
which  stands  first  in  order  in  the  bill  of  exceptions.  ColVman  J. 
This  letter  is  addressed  to  Mr.  Marsden  by  his  kinsman, 
Charles  Tatkam,  and  is  dated  October  the  12th,  1784.  It 
should  be  considered  with  reference  to  the  letter  of  Mr. 
Marsden  to  the  sarhe  Charles  Tatham,  dated  June  1st, 
1787.  The  letter  last  mentioned  contains  no  reference 
to  that  of  October  the  12th,  1784;  but,  as  it  does  advert 
to  a  letter  received  by  the  writer  from  Charles  Tatham, 
and  to  another  letter  written  by  Mr.  Marsden  to  Charles 
Tatham,  it  furnishes  ground  for  inferring  that  a  cor- 
respondence was  carried  on  between  them.  It  may  be 
said  that  the  mere  fact  of  a  correspondence  being  carried 
on  by  Mr.  Marsden  is  some  evidence  of  capacity,  and 
that  each  link  in  the  chain  is  relevant  to  the  question  at 
issue,  as  tending  to  prove  the  fact  that  a  correspondence 
was  carried  on  :  but,  on  consideration,  it  seems  me  that 
the  mere  fact  of  a  correspondence  being  carried  on, 
abstracted  from  all  proof  of  the  nature  of  it,  is  not  evi- 
dence. 

The  term  correspondence  involves  in  it  the  idea  of 
some  sequence  and  connection  of  ideas,  and  cannot 
strictly  be  applied  to  a  set  of  letters  without  a  tacit 
reference  to  their  nature  and  contents.  We  must, 
therefore,  look  at  the  contents  of  the  letters.  Those 
written  by  Mr.  Marsden  may  be  good  substantive  evi- 
dence ;  but  those  written  to  him  stand  on  a  different 
footing.  They  may  be  admissible  by  way  of  explaining 
such  of  Mr.  Marsdcn's  letters  as  refer  to  them,  or  are 
written  in  answer  to  them  ;  but,  when  they  are  wholly 
isolated  and  independent,  and  where  nothing  is  done 
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upon  them,  they  can  only  be  considered  as  declarations 
of  opinion;  and  as  such  they  are,  in  my  judgment,  in- 
admissible. 

The  question,  then,  upon  this  letter  of  October  the 
12th,  1784,  is  reduced  to  this; — whether  there  is  any 
proof  of  an  act  done  by  Mr.  Marsden  in  reference  to  it  ? 
The  case  shews  that  it  was  found  after  his  death  in  a 
cupboard  under  his  bookcase,  in  his  private  room, 
amongst  other  letters,  some  of  which  were  indorsed  in 
his  hand-writing,  and  to  others  of  which  answers  had 
been  sent,  also  in  his  hand-writing.  The  act  here  done 
is  the  opening  of  the  letter,  and  the  placing  it  in  a  pro- 
per place  of  deposit.  The  expression,  "  after  his  death," 
is  somewhat  vague ;  but,  taking  it  to  mean  immediately 
after  his  death,  we  have  here  an  act  done  by  some  one, 
and  the  question  is,  by  whom  it  must  be  inferred  to  have 
been  done  ?  If  Mr.  Marsden  is  considered  as  a  person 
of  competent  understanding,  the  natural  inference  would 
be  that  he  did  it:  if  he  is  not  so  considered,  no  such 
inference  arises.  Now,  his  competency  being  the  mat- 
ter in  issue,  ho  assumption  must  be  made  either  way. 
Now  on  whom  does  the  burthen  of  proof  lie  ?  Ob- 
viously upon  the  party  contending  for  the  admissibility 
of  the  evidence;  he  must  shew  an  act  done  by  Mr. 
Marsden.  It  is  not  enough  for  him  to  say  no  inference 
can  be  drawn  either  way ;  he  must  prove  affirmatively 
that  an  inference  arises,  from  the  facts  found,  that  Mr. 
Marsden  did  the  act ;  but  the  inference  does  not  arise 
unless  Mr.  Marsden  is  assumed  to  be  competent.  It 
seems  to  me,  therefore,  that  the  letter  now  in  question 
was  inadmissible. 

With  respect  to  the  letter  of  Mr.  Marton,  the  case 
stands  more  favourably  for  the  defendant  than  in  the 
case  of  the  letter  last  considered,  in  this  respect,  that 
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the  acts  done  in  reference  to  it  are  stronger,  if  shewn  to  1837. 
be  done  by  Mr.  Marsden ;  but  there  is,  in  this  case  "~ 

^  Wright 

also,  the  same  deficiency  of  proof  that  the  acts  done  against 

Doe  dem. 

were  done  by  Mr.  Marsden.    It  seems  to  me,  therefore,  Tatham. 
that  this  letter,  and  the  third  letter  also,  is  inadmissible     Coltman  J. 
on  the  ground  above  explained.    The  result  is,  that,  in 
my  opinion,  the  judgment  of  the  Court  below  should  be 
affirmed. 

Gurney  B.  The  history  of  this  cause  is  extraor-  GwmeyB. 
dinary,  and  certainly  not  satisfactory.  It  came  on  first 
in  the  shape  of  an  issue,  devisavit  vel  non,  at  the  Lent 
assizes,  1830.  On  that  trial,  the  letters  to  which  there 
were  no  answers,  and  on  which  there  were  no  indorse- 
ments, wrere  tendered  and  rejected,  and  a  verdict  found 
establishing  the  will ;  the  execution  of  the  will  being 
proved  by  Mr.  Bleasdale,  one  of  the  attesting  witnesses. 
Application  was  made  to  the  Lord  Chancellor  for  a  new 
trial ;  which  application  was  dismissed.  The  heir  at  law 
brought  an  ejectment,  which  was  tried  at  the  Lent 
assizes  at  Lancaster,  1833.  Upon  that  trial  two  ques- 
tions arose:  —  First,  the  admissibility  of  letters,  which 
were,  upon  the  authority  of  the  former  decision,  re- 
jected :  The  other,  whether  the  will  could  be  read 
without  producing  the  surviving  attesting  witness,  Mr. 
Bleasdale  being  dead  ?  The  defendant  contended  that 
he  was  entitled  to  read  the  will  upon  the  evidence  of 
the  verdict  on  the  former  trial.  He  gave  in  evidence, 
also,  the  testimony  of  Mr.  Bleasdale  upon  the  former 
trial;  but  did  not  contend  for  the  admissibility  of  the 
will  in  evidence  upon  that  ground.  It  was  ruled  that 
the  will  could  not  be  rend.  Upon  these  two  matters  a 
bill  of  exceptions  was  tendered.  When  the  bill  of  ex- 
ceptions 
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1837.  ceptions  came  on  to  be  heard  in  this  Court,  before  seven 
"       "      Judges,  they  were  unanimously  of  opinion  that  the  will 

Wright 

against  was  receivable  in  evidence,  not  upon  the  ground,  which 
Tatham.  had  been  contended  at  the  trial,  of  the  former  verdict, 
Gumey  B.  Dut  upon  the  evidence  of  Mr.  Bleasdale,  given  on  the 
first  trial,  which,  being  proved,  was  the  same  as  if  he 
had  been  living.  But  upon  the  question  respecting  the 
letters,  the  Judges  being  divided  in  opinion,  four  for 
receiving  and  three  for  rejecting  them,  no  judgment  was 
given.  At  the  Summer  assizes  of  1834,  the  cause  again 
came  on  to  be  tried.  Upon  the  production  of  these 
letters,  an  objection  was  taken  pro  forma,  without  any 
argument,  and  the  letters  were  received.  Upon  a  mo- 
tion for  a  new  trial,  the  Court  of  King's  Bench  were  of 
opinion  the  letters  ought  not  to  have  been  received  in 
i  evidence,  and  a  new  trial  was  granted,  which  came  on  at 
the  last  Summer  assizes  ;  and  on  that  trial  those  letters 
were  offered  in  evidence,  and,  conformably  with  the 
decision  of  the  Court  of  King's  Bench,  were  rejected  ; 
upon  which  this  bill  of  exceptions  was  tendered. 

Thus  the  venire  de  novo  was  granted  on  a  point  which 
the  Judge  had  never  been  called  upon  to  decide,  and  a 
new  trial  was  granted  on  a  point  which  was  decided  in 
conformity  with  the  opinion  of  the  majority  of  this  Court ; 
and  this  bill  is  tendered  upon  the  decision  founded  on 
the  authority  of  the  Court  of  King's  Bench. 

[His  Lordship  then  stated,  from  the  bill  of  excep- 
tions, the  question  upon  which  the  letters  to  Marsden 
were  tendered  in  evidence,  and  the  circumstances  under 
which  they  were  found.] 

It  appears,  therefore,  that  Mr.  Marsden  had  a  private 
room,  and  in  a  cupboard  under  the  bookcase  in  that 
room  were  found  letters  of  various  descriptions,  some 
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to  which  he  had  given  answers  ;  and  the  letters  and 
answers  were  read  in  evidence ;  some  which  he  had  in- 
dorsed ;  these  too  were  read  in  evidence  :  and  the  three 
letters  in  question,  upon  which  there  were  no  indorse- 
ments written  by  him. 

Upon  the  trial  which  underwent  the  review  of  the 
Court  of  King's  Bench,  the  letters  that  were  offered  in 
evidence  were  many  in  number.  Upon  the  trial  which 
is  now  under  the  consideration  of  this  Court,  the 
letters  tendered  are  reduced  to  three.  One  of  these 
letters  was  written  in  the  year  1799  by  the  Rev.  Henry 
JEllershaw,  who  had  been  for  many  years  perpetual 
curate  of  Hornby,  Mr.  Marsden's  parish,  to  which  curacy 
he  had  been  presented  by  Mr.  Marsden  ;  and  it  was 
written  upon  the  occasion  of  his  relinquishing  that  pre- 
ferment, and  written  in  the  presence  of  his  curate.  The 
second  by  Charles  Tatliam,  the  brother  of  the  lessor  of 
the  plaintiff,  on  his  arrival  in  America.  The  third  by 
the  Rev.  Oliver  Marion,  vicar  of  Lancaster.  The  two 
latter  of  these  letters  were  not,  when  under  the  consider- 
ation of  the  Court  of  King's  Bench,  accompanied  by 
those  circumstances  which  now  distinguish  them  from 
the  rest. 

All  the  transactions  of  this  gentleman's  life  were  sub- 
jected to  the  view  and  consideration  of  the  jury,  to  en- 
able them  to  form  their  judgment  of  the  competency  or 
incompetency  of  his  mind ;  all  that  he  said,  and  all  that 
he  did,  and  all  that  he  omitted  to  say  and  to  do.  It 
appears  to  me  that  the  ransacking  this,  which  I  think 
must  be  taken  to  be  his  depository  of  papers  and  letters, 
affords  no  insignificant  means  of  judging  of  his  com- 
petency. If  the  letters  had  been  found  with  the  seals  un- 
broken, that  might  have  afforded  evidence  of  a  total  want 
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1837.      of  curiosity,  if  not  of  imbecility  of  mind;  the  finding 
them  with  the  seals  broken  is,  I  think,  prima  facie  evi- 

Wright 

against       dence  that  they  had  been  opened  and  read  by  him  to 

Doe  dem. 

Tatham.  whom  they  were  addressed  and  in  whose  repository 
GurneyB.  they  were  found.  It  is  said  that  this  supposition  is 
founded  on  the  presumption  of  competency  which  is  the 
question  to  be  tried.  When  it  is  stated  that  these  unin- 
dorsed and  unanswered  letters  were  found  in  company 
with  some  letters  which  were  indorsed  by  Mr.  Marsden, 
and  with  others  which  were  answered  by  him,  and  the 
letters  in  his  own  hand  produced  and  read,  I  do  not  see 
that  it  is  forming  any  presumption  of  his  competency  to 
assume  that  the  seals  had  been  broken,  and  the  letters 
read  by  him.  It  appears  to  me  that  it  is  only  from  a 
presumption  of  his  incompetency  that  any  other  infer- 
ence is  to  be  drawn. 

The  question  is  not,  what  is  the  weight  of  the  evi- 
dence when  received;  the  question  is  not,  whether  any 
suspicious  circumstances  may  or  may  not  attach  to  it ; 
all  that  is  matter  of  observation  to  the  jury. 

If  any  facts  could  be  introduced  to  raise  a  suspicion 
that  these  letters  were  foisted  into  this  place  by  any 
other  person  than  Mr.  Marsdcn,  they  would  doubtless 
have  their  effect  where  they  ought  to  have  it;  but  nothing 
of  that  sort  is  stated.  The  letters  bear  every  mark  of 
genuineness ;  they  were  written  at  periods  very  remote, 
when  no  question  of  the  competency  of  this  gentleman 
had  arisen.  They  were  written  by  persons  well  ac- 
quainted with  him ;  and  these  persons  were  dead  long 
before  this  question  arose.  I  think,  therefore,  that  the 
contents  of  this  repository  are  evidence;  evidence  of 
more  or  less  value  according  as  they  are  fairly  or  un- 
fairly laid  before  the  jury ;  evidence  of  no  importance, 
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or  even  affording  just  grounds  for  suspicion  and  for 
adverse  presumption,  if  garbled. 

It  is  said,  who  knows  that  these  letters  were  deposited 
in  this  cupboard  by  Mr.  Marsden  ?  I  think  that  the 
company  in  which  they  were  found  is  prima  facie  evi- 
dence that  they  were  deposited  by  him ;  they  were 
found  in  the  same  place  with  the  letters  which  he  had 
indorsed  and  the  letters  he  had  answered.  It  is  matter 
of  inquiry  for  a  jury,  whether  any  other  person  was 
likely  to  have  deposited  them  there ;  whether  any  other 
person  used  or  sat  in  that  room;  whether  the  letters 
produced  were  all  the  letters  that  were  found,  or  whe- 
ther they  were  garbled. 

On  an  indictment  for  high  treason,  letters  with  the 
seals  broken  found  in  the  possession  of  the  person  in- 
dicted are  evidence  against  him,  although  there  be  no 
indorsement  of  his,  and  no  letter  of  his  in  answer ;  be- 
cause the  presumption  is  that,  the  seals  having  been 
broken,  he  has  read  them,  and,  having  read  them,  he  has 
preserved  them ;  so  here  I  think  that  the  finding  them 
raises  the  same  presumption,  and  that  it  is  not  a  suf- 
ficient answer  that  this  is  a  question  of  competency. 

Upon  the  other  two  letters  the  argument  for  their 
reception  is  much  stronger.  First,  the  letter  of  Charles 
Tatham.  It  appears  that  in  1784?  Charles  Tatham  went 
to  America,  and  on  his  arrival  he  wrote  this  letter  to 
Mr.  Marsden,  which  bears  the  mark  of  a  ship  letter  and 
has  the  post  mark.  If  nothing  more  appeared,  it  would 
stand  upon  the  same  footing  as  the  letter  of  Mr.  Eller- 
shaw  ;  but,  further,  there  was  found  among  the  said 
papers  of  Mr.  Marsden  a  draft  of  a  letter  from  Mr. 
Marsden  himself  to  Charles  Tatham,  dated  in  June 
1787,  which  proves  that  these  parties  had  been  from 
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the  year  1 784  till  that  time  in  a  course  of  correspond- 
ence ;  for  he  says,  —  "I  received  your  letter  some  time 
ago,  wherein  you  mention  that  you  had  sent  me  a  map 
of  the  United  States  of  America"  "  I  deferred  writing 
till  such  times  as  I  had  made  enquiry  after  it,  but  did 
not  get  the  map  till  the  7th  instant.  You  mention  in 
your  letter  that  you  had  sent  me  a  small  quantity  of 
dried  fruit ;  I  received  nothing  but  the  map,  for  which 
I  am  obliged  to  you,"  &c.  "  I  suppose  you  have  re- 
ceived my  last  letter  wherein  you  will  see  an  account 
of  your  nurse's  death." 

It  is  objected  that  this  draft  of  a  letter  does  not  make 
the  letter  of  1784?  evidence,  because  it  is  not  an  answer 
to  that  specific  letter.  I  cannot  see  the  difference  be- 
tween a  letter  which  acknowledges  another  of  a  series  of 
correspondence,  and  a  letter  which  acknowledges  the 
letter  in  question.  If  it  had  acknowledged  both  to- 
gether, that,  it  is  admitted,  would  have  made  it  evidence. 
If  the  draft  had  been,  "  My  dear  cousin, —  I  have  re- 
ceived your  letter  of  the  12th  of  October  1784,"  and 
nothing  more,  that  would  have  made  it  evidence ;  but 
his  answering  another  letter  of  a  series,  commenting 
upon  the  terms  of  that  letter,  acknowledging  the  receipt 
of  one  thing,  and  noticing  the  non-receipt  of  another, 
which  ought  to  have  accompanied  it,  &c,  &c,  that  does 
not  make  it  evidence,  because  it  refers  to  a  later  letter 
of  the  series.  The  distinction  appears  to  me  to  be  too 
refined. 

Lastly,  there  is  the  letter  of  the  Rev.  Oliver  Marto?i9 
the  vicar  of  Lancaster,  the  county  town,  a  few  miles 
from  which  Mr.  Marsden  then  lived,  written  to  him  on 
business  requiring  professional  assistance,  requesting 
that  Mr,  Marsden  will  order  his  attorney  to  wait  on  one 
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Wright 

that  a  case  be  settled  by  the  two  attorneys  and  laid  be-  against 
fore  counsel.  This  letter,  written  fifty- one  years  ago,  by  Tatham. 
a  gentleman  intimately  acquainted  with  Mr.  Marsden,  is  Gumey  B. 
found  to  have  been  in  the  hands  of  Mr.  Barrow  the 
attorney  of  Mr.  Marsden,  who  has  been  dead  thirty- 
five  years ;  and  there  is  an  indorsement  on  the  back  of 
the  letter  in  the  handwriting  of  Mr.  Barrow,  "  20th 
May  1786  :  Letter  from  Mr.  Marton  to  Mr.  Marsden:1 
It  is  objected  that  this  letter  is  not  evidence,  because  it 
is  not  proved,  first,  that  the  letter  was  received  by  Mr. 
Marsden  ;  secondly,  that  it  was  by  him  shewn  to  Mr. 
Barrow  ;  thirdly,  how  it  came  back  into  the  hands  of 
Mr.  Marsden  ;  and,  fourthly,  when  Mr.  Barrow  made 
that  indorsement.  I  think  that  these  observations  are 
applicable  only  to  the  effect  of  the  evidence  when  pro- 
duced, not  to  its  production  ;  they  are  to  be  addressed 
to  the  jury.  To  require  such  proof  of  events  that  oc- 
curred half  a  century  ago,  is  to  require  impossibilities  ; 
the  only  persons  who  could  have  given  it  have  been 
long  in  their  graves.  The  legitimate  inferences  to  be 
drawn  from  this  letter  are  that  the  letter  was  received 
by  Mr.  Marsden  ;  that  he  did  either  personally  or  by 
letter  consult  Mr.  Barrow  upon  the  subject ;  and  that 
Mr.  Barrow  had  the  letter  under  his  consideration,  and 
probably  returned  it  to  him  with  the  advice  that  he 
thought  proper  to  give  upon  it.  That  is  the  natural 
and  ordinary  course  of  things  ;  and  I  do  not  think  that 
we  are  called  upon  to  presume  every  thing  that  is  forced 
and  unnatural,  to  exclude  evidence  from  the  consider- 
ation of  the  jury. 


B  b  2  Bosan^uet 


372 


TRINITY  VACATION 


1837. 

Wright 
against 
Doe  dem. 
Tatham. 

Bosanquet  J. 


Bosanquet  J.  The  subject  now  under  discussion 
was  brought  before  this  Court  on  a  former  occasion, 
together  with  another  question  which  forms  the  second 
part  of  the  bill  of  exceptions  in  the  present  case.  Upon 
that  latter  question  the  Court  was  unanimous,  and  a 
venire  de  novo  was  awarded ;  but  I  am  not  aware  that 
any  decided  opinion  was  expressed  or  entertained  by  a 
majority  or  any  particular  number  of  Judges  who  then 
constituted  the  Court.  For  myself  I  can  say  that  I  had 
come  to  no  distinct  conclusion  upon  the  subject;  but,  as 
the  Judges,  upon  discussion  among  themselves,  did  not 
appear  likely  to  come  to  an  unanimous  judgment  re- 
specting the  admissibility  of  the  letters,  the  decision  of 
the  Court  was  pronounced  upon  the  second  question 
only;  I  must  therefore  consider  the  first  question  in 
this  case  as  if  it  had  never  been  raised  in  this  Court 
before. 

On  the  bill  of  exceptions  it  is  stated  that  the  matter 
in  controversy  between  the  parties  at  the  trial,  was  — 
[His  Lordship  then  stated  it].  In  support  of  the 
affirmative  three  letters  were  tendered  in  evidence,  upon 
which  the  following  questions  arose :  First,  whether 
letters  addressed  to  the  testator  by  persons  well  ac- 
quainted with  him,  and  since  deceased,  which  letters 
were  found  among  the  testator's  papers  after  his  death, 
but  do  not  appear  to  be  recognised  in  any  way  by 
the  testator,  are  admissible  in  proof  of  his  capacity  ?  — 
Secondly,  if  not  admissible  without  some  recognition  of 
them  by  the  testator,  whether  any  one  of  the  letters  set 
forth  on  the  record  is  shewn  to  have  been  recognised 
by  the  testator  ? 

First, — the  letters  cannot  be  admissible  unless  they 
are  relevant  to  the  matter  in  issue,  which  matter  is  the 
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capacity  of  the  testator.    The  contents  of  the  letters  1837. 
have  no  direct  relation  to  the  testator's  state  of  mind,  *~ 
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but  may  be  taken  to  shew  the  opinion  of  the  writers  that  against 
the  person  addressed  was  of  competent  understanding.  Tatham. 
If  the  writers  of  these  letters  were  produced  as  witnesses    Bosanquet  J. 
and  examined  upon  oath,  their  opinion  would  be  re- 
ceivable in  evidence,  because  the  grounds  of  their 
knowledge  and  the  credibility  of  their  testimony  might 
be  ascertained  by  cross-examination ;  but  I  know  of  no 
rule  by  which  the  opinion,  however  clearly  expressed, 
of  a  person,  however  well  informed,  is  receivable  in 
evidence,  unless  it  be  given  in  the  course  of  legal  ex- 
amination. 

No  precedent  has  been  referred  to  in  which  such 
evidence  has  been  admitted  upon  a  trial  at  law.  The 
extensive  and  dangerous  consequences  of  allowing  such 
evidence  are  too  obvious  to  require  observation.  In  all 
cases  where  the  judgment  of  third  persons  upon  any 
matter  in  issue  is  receivable,  personal  examination  upon 
oath  is  required. 

Indeed,  it  has  not  been  contended  that  mere  matter  of 
opinion,  though  given  by  a  deceased  person,  ought  to 
be  received.  But  it  is  said  that  letters  addressed  to  the 
testator  are  not  to  be  considered  as  containing  matter  of 
opinion  only,  but  that  they  are  acts  done ;  undoubtedly 
they  are  acts  done  by  the  writers,  but  they  are  not  acts 
done  to  the  testator.  It  is  said  that  they  are  evidence 
of  the  manner  in  which  the  testator  has  been  treated. 
If  by  "  treatment"  of  the  testator  is  only  meant  the 
manner  in  which  certain  persons  of  his  acquaintance 
acted  in  respect  of  him,  I  am  of  opinion  that  their  treat- 
ment affords  no  test  of  the  testator's  capacity.  If  the 
treatment  affect  the  testator  himself,  as  where  language  of 
B  b  3  insult, 
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insult,  contempt,  or  ridicule,  is  employed  in  his  presence, 
his  own  conduct  and  deportment  consequent  upon  such 
treatment  afford  evidence  from  which  the  condition  of 
his  mind  may  be  inferred.  But  I  can  see  no  sound  dis- 
tinction between  letters  written  by  one  relation  of  a 
testator  to  another,  and  letters  addressed  to  himself, 
unless  the  latter  be  received  by  the  testator ;  in  which 
case  the  relevancy  of  the  evidence  consists,  not  in  the 
contents  of  the  letters,  but  in  the  testator's  conduct  in 
respect  of  them ;  unless  the  testator  be  made  party  to 
the  act  by  his  privity  to  it,  the  act  shews  nothing  but 
the  opinion  of  the  agent. 

The  authority  of  cases  in  the  Ecclesiastical  Courts  has 
been  relied  upon,  in  which  courts  letters,  under  the  cir- 
cumstances now  objected  to,  have  been  received  in  evi- 
dence, and  several  cases  have  been  referred  to ;  Butlin 
v.  Barry,  16th  January  1834,  cited  arguendo,  1  A. 
E.  8.  (a) ;  Wheeler  v.  Alderson  (b),  Waters  v.  Howlett  (c), 
and  two  others  not  reported ;  Morgan  v.  Boys,  and 
Handleyv.  Jones,  Dec.  1836  (d).  In  neither  of  the  two 
first  of  these  cases  was  the  point  decided.  In  the  first,  the 
memorial  written  for  the  testator  is  stated  to  have  been 
adopted  by  him,  as  well  as  found  among  his  papers.  In 
the  second,  the  Judge  certainly  refers  to  a  letter  written 
by  the  father  of  the  testatrix,  to  a  person  who  had  paid 
his  addresses  to  her,  though  she  was  not  shewn  to  have 
been  privy  to  such  letter.  But  the  propriety  of  ad- 
mitting such  letter  was  not  made  a  point  in  the  cause. 
In  the  third  case,  we  are  informed,  though  it  does  not 
appear  in  the  printed  report,  that  a  letter  written  to  the 
testator  by  his  brother  from  France,  not  referring  to 


(a)  Wright  v.  Doe  dem.  Tatham,  1  A.  $  E.  8. 

(b)  3  Hagg.  Ecc.  Bep.  609.  (c)  3  Hagg.  Ecc,  Bep.  790. 
(d)  See  p.  337.,  ante. 
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any  other  letter  and  not  replied  to,  was  received  by  the  1837. 
Judge  (Sir  John  Nicholl)  after  objection  made;  and  Sir  ' 
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Herbert  Jenner  is  stated  to  have  decided  the  same  thing  against 

i  ■,  .  r      Doe  deui. 

in  the  two  last  cases,  notwithstanding  the  judgment  of  Tatham. 
the  Court  of  King's  Bench  in  the  present  case  was  Bosanquet  J. 
cited,  saying  that  such  evidence  had  always  been  re- 
ceived. It  is  not  the  province  of  this  Court  to  consider 
whether  such  evidence  is  properly  receivable  in  the 
Ecclesiastical  Courts.  Those  courts  are  constituted 
upon  principles  very  differeut  from  those  which  regulate 
the  courts  of  common  law.  Where  the  Judges  are 
authorised  to  deal  both  with  the  facts  and  the  law,  a 
much  larger  discretion  with  respect  to  the  reception  of 
evidence  may  not  unreasonably  be  allowed  than  in 
courts  of  common  law,  where  the  evidence,  if  received 
by  the  Judge,  must  necessarily  be  submitted  entire  to 
the  jury.  By  the  rules  of  evidence  established  in  the 
courts  of  law,  circumstances  of  great  moral  weight  are 
often  excluded,  from  which  much  assistance  might  in 
particular  cases  be  afforded  in  coming  to  a  just  conclu- 
sion, but  which  are  nevertheless  withheld  from  the  con- 
sideration of  the  jury  upon  general  principles,  lest  they 
should  produce  an  undue  influence  upon  the  minds  of 
persons  unaccustomed  to  consider  the  limitations  and 
restrictions  which  legal  views  upon  the  subject  would  im- 
pose. This  is  matter  of  daily  experience,  and  requires 
no  illustration  by  examples. 

I  do  not  think,  therefore,  that  the  practice  of  the 
Ecclesiastical  Courts  ought  to  govern  our  decision ;  and 
I  can  find  no  principle  in  the  law  of  evidence  recognised 
either  by  text  writers,  or  by  the  courts  of  common  law, 
under  which  the  evidence  stated  in  the  first  question 
can  be  ranged.  Where  the  capacity  of  a  person  is  not 
B  b  4  the 
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against  in  his  own  house  or  apartments,  may  sometimes  be  pre- 
Tatham.  sumed ;  such  as  writings  connected  with  the  charge, 
Bosanquet  J.  upon  a  charge  of  treason ;  notes  or  other  documents 
forged,  or  partly  forged,  upon  a  charge  of  forgery;  in- 
struments of  coining  or  house-breaking,  upon  charges 
of  coining  or  burglary.  But  where  capacity  itself  is  the 
only  object  of  inquiry  to  which  the  proof  is  directed, 
knowledge  cannot  be  presumed  for  the  purpose  of 
proving  capacity.  I  am  therefore  of  opinion  that  the 
letters  addressed  to  the  testator  by  persons  well  ac- 
quainted with  him,  and  since  deceased,  and  which  letters 
were  found  among  the  testator's  papers  after  his  death, 
unless  recognised  by  the  testator  himself,  are  not 
admissible  in  evidence  to  prove  his  capacity. 

The  three  letters  tendered  in  proof  of  the  testator's 
capacity  are  stated  to  have  been  found  after  the  tes- 
tator's death,  open  and  with  the  seals  broken,  in  a 
cupboard  under  a  bookcase  in  the  testator's  private 
apartment,  among  other  letters,  some  of  which  had 
been  answered,  and  others  indorsed  by  him.  If  I  am 
correct  in  holding  that  the  relevancy  of  these  letters 
depends  upon  the  testator's  conduct  with  respect  to 
them,  his  conduct  is  a  matter  of  fact  to  be  proved  by 
the  party  who  seeks  to  use  the  letters.  If  the  testator 
is  shewn  to  have  dealt  with  the  letters  as  a  sensible  man 
would  deal  with  them,  his  doing  so  will  afford  evidence 
of  his  capacity:  But,  until  it  appears  that  he  has  acted 
personally  in  the  matter,  there  is  nothing  from  which 
any  inference  as  to  his  state  of  mind  can  be  drawn. 

(a)  See  2  Stark.  Ev.  801.,  and  notes  (2d  edition). 
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Capacity  or  incapacity  to  make  a  will  is  the  matter  to 
be  ascertained.  In  other  words,  the  question  is  whether 
he  has  been  in  a  condition  to  manage  his  own  concerns, 
or  whether  his  condition  has  been  such  that  they  must 
necessarily  have  been  managed  for  him  by  others? 
Such  being  the  real  question  to  be  tried,  no  presump- 
tion is  to  be  made  that  any  act  bearing  upon  it  was 
either  done  by  the  testator  or  by  any  other  person  for 
him,  since  the  whole  value  of  the  act  as  evidence  of  the 
testator's  mind  depends  upon  the  part  which  the  testator 
himself  has  taken  in  it.  The  letters  may  have  been  opened, 
arranged,  and  deposited  in  the  cupboard  by  the  testator 
himself,  or  by  his  steward,  attorney,  or  other  agent. 
The  facts  are  perfectly  consistent  with  either  view  of  the 
case  ;  and  the  latter  may  have  been  the  case  without  any 
imputation  of  fraud.  There  is  nothing  in  the  record  to 
shew  that  the  place  where  the  letters  were  found  was 
not  accessible  to  others  as  well  as  to  the  testator  himself, 
even  in  the  testator's  lifetime ;  and  it  does  not  appear  at 
what  period,  or  by  whom,  or  under  what  circumstances, 
they  were  found  in  the  cupboard  after  his  death.  It 
might  be  the  proper  place  for  the  deposit  of  the  tes- 
tator's letters :  but  the  mere  fact  of  the  letters  beinof 
found  there  affords  no  evidence  personally  applicable  to 
the  testator,  unless  it  be  established  that  he  placed  them 
there  himself. 

It  has  been  urged  that  these  letters  were  found  among 
others  answered  and  indorsed  by  the  testator  himself. 
Those  letters  were  properly  received  in  evidence,  be- 
cause the  testator  himself  was  shewn,  by  legitimate 
evidence,  to  have  acted  upon  them.  But  his  having 
acted  upon  those  letters  afforded  no  evidence  that  he 
had  placed  among  them  the  letters  not  acted  upon.  In- 
deed, 
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deed,  if  the  admissibility  of  the  letters  indorsed  or  an- 
swered to  prove  the  testator's  state  of  mind  had  depended 
upon  their  having  been  deposited  personally  by  the  tes- 
tator in  the  particular  place  in  which  they  were  found,  I 
am  not  prepared  to  say  that  the  testator's  personal  act 
in  placing  them  there  could  be  inferred  from  his  pre- 
vious recognition  by  indorsing  and  answering  them. 

It  has  been  further  argued  that  the  privity  of  the 
testator  to  all  the  three  letters  in  question  appears  upon 
distinct  grounds  applicable  to  each.  The  letter  written 
by  Charles  Tatham  is  contended  to  be  receivable  as  part 
of  the  correspondence  between  himself  and  the  testator. 
The  letter  in  question  is  dated  Alexandria,  12th  October 
1784.  It  does  not  refer  to  any  letter  received  from  the 
testator,  nor  does  it  appear  to  have  been  answered  by 
the  testator.  But  a  draft  of  a  letter  in  the  testator's 
hand  to  Charles  Tatham,  dated  1st  of  June  1787,  was 
produced  and  received  in  evidence;  which  draft  ac- 
knowledges the  receipt  of  a  letter  "  some  time  ago " 
from  Charles  Tatham,  in  which  he  mentioned  having 
sent  to  the  testator  a  map  of  the  United  States  of 
America,  and  some  dried  fruit,  but  in  which  he  makes 
no  allusion  whatever  to  any  of  the  matters  contained  in 
the  letter  of  the  12th  of  October  1784.  This  draft, 
therefore,  cannot  be  used  as  a  recognition  of  the  letter 
of  Charles  Tatham,  written  three  years  before,  and,  con- 
sequently, cannot  afford  any  evidence  of  the  impression 
on  the  testator's  mind  evinced  by  him  on  the  perusal 
of  it. 

The  second  letter  was  addressed  to  the  testator  by 
Oliver  Marion,  the  vicar  of  Lancaster,  dated  20th  May 
1786,,  in  which  the  writer  begs  the  testator  to  order  his 
attorney  to  wait  on  Mr.  Atkinson  or  Mr.  Watkinson,  for 
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the  purpose  of  getting  a  case  stated  for  the  opinion  of 
counsel,  respecting  some  matters  in  difference  between 
the  testator  and  the  parish,  and  requesting  an  answer. 
No  answer  appears  to  have  been  given,  nor  was  any  per- 
sonal act  of  recognition  by  the  testator  proved.  But  after 
his  death  a  letter  was  found  in  the  cupboard,  indorsed 
in  the  handwriting  of  Mr.  Barrow,  who  was  the  tes- 
tator's attorney,  "  20th  May  1786.  Letter  from  Mr. 
Marion  to  Mr.  Marsden?  Mr.  Barrow  had  been  dead 
above  thirty-five  years  at  the  time  of  the  trial.  It  was 
strongly  contended  that,  as  the  letter  appeared  by  the 
indorsement  to  have  come  to  the  hands  of  Mr.  Barrow, 
the  testator's  attorney,  the  testator  must  be  presumed  to 
have  given  it  to  him,  pursuant  to  the  request  contained 
in  the  letter ;  and  that  his  having  done  so  afforded  evi- 
dence of  his  understanding  the  letter,  and  acting  upon  it. 
If  the  delivery  of  the  letter  to  Barrow  by  the  testator 
be  assumed,  the  consequence  deduced  from  it  will  be 
just.  But  upon  what  ground  can  that  fact  be  assumed, 
in  a  case  where  the  issue  turns  upon  the  testator's  men- 
tal soundness  or  unsoundness,  upon  his  capacity  or 
incapacity  to  act  reasonably  for  himself?  It  is  reason- 
able that  a  person  who  receives  a  letter  addressed  to 
him  containing  a  request  to  give  orders  to  his  attorney, 
should  give  orders  accordingly.  But  if  the  giving  such 
orders  be  relied  upon  as  proof  of  the  receiver's  reason, 
it  ought  to  be  shewn  that  the  orders  were  given  by  him. 
That  fact  is  the  only  foundation  upon  which  the  infer- 
ence rests,  and  without  proof  of  which  no  inference 
whatever  can  arise.  In  truth  the  course  of  reasoning  is 
this,  —  the  testator  delivered  the  letter  to  Barrow,  be- 
cause he  understood  it,  and  he  understood  it  because  he 
delivered  it.    In  this  case  it  is  no  way  shewn  how  the 
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letter  came  into  Barrow's  hands,  nor  when  he  indorsed 
it,  whether  he  received  any  orders  respecting  it,  whe- 
ther any  thing  was  done  upon  it,  nor  upon  what  oc- 
casion it  came  out  of  Barrow's  hands  again,  and  found 
its  way  to  the  cupboard  in  the  testator's  house.  The 
testator's  affairs  may  have  been  conducted  by  his  man 
of  business ;  and,  from  the  nature  of  the  case,  it  is  quite 
as  likely  that  the  letter  should  have  been  given  or  sent 
to  Barrow  by  him  as  by  the  testator ;  at  all  events,  the 
supposition  is  not  inconsistent  with  any  thing  that  appears 
upon  the  record. 

It  has  been  said  that,  if  the  presumption  of  the  tes- 
tator having  given  or  sent  the  letter  would  have  been 
receivable  in  the  case  of  a  person  whose  reason  was  not 
the  subject  of  inquiry,  to  withhold  such  presumption  is 
to  assume  incapacity.  In  my  opinion  neither  capacity 
nor  incapacity  is  to  be  assumed ;  but,  where  the  question 
is  whether  the  one  or  the  other  was  the  state  of  mind 
to  be  ascribed  to  the  testator,  the  question  cannot  be 
resolved  without  proof  that  all  rational  acts  relied  upon 
were  the  acts  of  the  testator  himself.  It  may  be  here 
observed  that  a  question  arises  upon  this  letter  which 
affects  the  presumption  that  all  the  three  letters  in  ques- 
tion were  placed  in  the  cupboard  by  the  testator,  on 
account  of  their  being  found  among  other  letters  in- 
dorsed or  answered  by  him.  Who  placed  Marton's 
letter  in  the  cupboard  ?  That  letter  was  indorsed  by 
Barrow,  the  testator's  attorney.  How  and  when  did  it 
come  back  from  his  hands  ?  Did  he  place  that  letter 
in  the  cupboard  ?  If  he  did,  why  may  he  not  have 
arranged  the  other  letters  for  the  testator  and  placed 
them  in  the  cupboard  also  ?  If  the  indorsement  of  the 
testator's  attorney  does  not  prove  his  having  put  the 
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particular  letter  which  he  indorsed  in  the  cupboard, 
what  ground  is  there  for  inferring,  from  the  mere  in- 
dorsement of  some  letters  by  the  testator,  that  he  placed 
in  the"cupboard  all  the  letters,  indorsed  and  unindorsed, 
which  were  found  there  ?  The  grounds,  when  exam- 
ined, appear  to  me  far  too  loose  to  afford  the  found- 
ation for  any  inference  at  all. 

The  last  of  the  three  letters,  dated  3d  October  1799, 
was  addressed  to  the  testator,  and  was  written  by  Henry 
Ellershaw,  in  the  presence  of  John  Garnett,  his  assist- 
ant, when  Ellershaw  was  about  to  relinquish  the  chapelry 
of  Hornby,  to  which  he  had  been  presented  by  the  tes- 
tator, and  contains  strong  expressions  of  the  writer's 
gratitude  and  affection.  No  other  circumstance  having 
been  adduced  to  shew  the  testator's  personal  recognition 
of  this  letter  beyond  that  of  its  being  found  with  the 
others,  it  is  scarcely  necessary  to  say  that,  if  the  two 
first  letters  ought  to  be  rejected,  this  must,  a  fortiori,  be. 
rejected  also. 

It  is  obvious  that  the  contents  of  letters  may  be  dic- 
tated by  various  motives,  according  to  the  dispositions 
and  circumstances  of  the  writers.  Language  of  affection, 
of  respect,  of  rational  or  amusing  information,  may  be 
addressed  from  the  best  of  motives  to  persons  in  a  state 
of  considerable  imbecility,  or  labouring  under  the 
strangest  delusions.  The  habitual  treatment  of  de- 
ranged persons  as  rational  is  one  mode  of  promoting 
their  recovery.  A  tone  of  insult  or  derision  may  be 
employed  in  a  moment  of  irritation  in  writing  to  a 
person  in  full  possession  of  his  reason ;  what  judgment 
can  be  formed  of  the  intention  of  the  writers,  without 
an  endless  examination  into  the  circumstances  which 
may  have  influenced  them  ?    And  what  opinion  can  be 

collected 


1837. 


Wright 
against 
Doe  dem. 
Tatham. 

Bosanquet  .1 


382 


TRINITY  VACATION 


1837. 


Wright 
against 
Doe  dem. 
Tatham.  ] 

Bosanquet  J. 


collected  of  the  capacity  of  the  receiver  without  ascer- 
taining how  he  acted  when  he  read  the  language  ad- 
dressed to  him  ?  To  me  it  appears  that  the  admission 
in  proof  of  capacity  of  letters  unaccompanied  by  other 
circumstances  than  such  as  are  stated  in  this  record 
would  establish  an  entirely  new  precedent  in  a  court  of 
common  law,  from  which  very  great  inconvenience 
might  result  upon  trials  of  sanity,  as  well  of  the  living 
as  of  the  dead ;  consequently,  that  the  evidence  was 
properly  rejected  by  the  Judge  of  assize,  and  that  the 
judgment  of  the  Court  of  King's  Bench  ought  to  be 
affirmed. 


Parke  B.         Parke  B.   (After  stating  the  contents  of  the  record.) 

The  question  for  us  to  decide  is,  whether  all  or  any  of 
the  three  rejected  letters  were  admissible  evidence,  on 
the  issue  raised  in  this  case,  for  the  purpose  of  shewing 
that  Mr.  Marsden  was,  from  his  majority  in  1779  to  and 
at  the  time  of  the  making  of  the  alleged  will  and  codicil 
in  1822  and  1825,  a  person  of  sane  mind  and  memory, 
and  capable  of  making  a  will  ? 

It  is  contended,  on  the  part  of  the  learned  counsel  for 
the  plaintiff  in  error,  that  all  were,  on  two  grounds:  — 
First,  —  that  each  of  the  three  letters  was  evidence  of 
an  act  done  by  the  writers  of  them  towards  the  testator, 
as  being  a  competent  person ;  and  that  such  acts  done 
were  admissible  evidence  on  this  issue  proprio  vigore, 
without  any  act  of  recognition,  or  any  act  done  there- 
upon by  him. 

Secondly,  —  that  in  each  of  the  three  cases  mentioned 
in  the  bill  of  exceptions,  or  at  least  in  one  of  them,  there 
was  sufficient  evidence  of  an  act  done  by  the  testator, 
with  reference  to  those  letters  respectively,  to  render 

their 


in  the  Seventh  Year  of  WILLIAM  IV. 


383 


their  contents  admissible  evidence  by  way  of  explaining 
that  act  upon  the  principle  laid  down  by  the  Court  of 
King's  Bench  (6  Nevile  and  Manning,  146.  (a)).  I  am 
of  opinion,  upon  a  careful  consideration  of  the  case,  and 
the  arguments  on  both  sides,  at  this  bar,  that  none  of 
the  three  letters  were  admissible,  either  on  one  ground 
or  the  other.  It  will  be  convenient,  and  facilitate  the 
arrival  at  a  just  conclusion,  to  keep  these  two  questions 
entirely  distinct  from  each  other. 

First,  then,  were  all  or  any  of  these  letters  admissible 
on  the  issue  in  the  cause  as  acts  done  by  the  writers, 
assuming,  for  the  sake  of  argument,  that  there  was  no 
proof  of  any  act  done  by  the  testator  upon  or  relating 
to  these  letters  or  any  of  them,  —  that  is,  would  such 
letters  or  any  of  them  be  evidence  of  the  testator's  com- 
petence at  the  time  of  writing  them,  if  sent  to  the 
testator's  house  and  not  opened  or  read  by  him  ? 

Indeed  this  question  is  just  the  same  as  if  the  letters 
had  been  intercepted  before  their  arrival  at  his  house ; 
for,  in  so  far  as  the  writing  and  sending  the  letters  by 
their  respective  writers  were  acts  done  by  them  towards 
the  testator,  those  acts  would  in  the  two  supposed  cases 
be  actually  complete.  It  is  argued  that  the  letters  would 
be  admissible  because  they  are  evidence  of  the  treatment 
of  the  testator  as  a  competent  person  by  individuals  ac- 
quainted with  his  habits  and  personal  character,  not 
using  the  word  treatment  in  a  sense  involving  any  conduct 
of  the  testator  himself;  that  they  are  more  than  mere 
statements  to  a  third  person  indicating  an  opinion  of  his 
competence  by  those  persons ;  they  are  acts  done  towards 
the  testator  by  them,  which  would  not  have  been  done 
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if  he  had  been  incompetent,  and  from  which,  therefore, 
a  legitimate  inference  may,  it  is  argued,  be  derived  that 
he  was  so. 

Each  of  the  three  letters,  no  doubt,  indicates  that  in 
the  opinion  of  the  writer  the  testator  was  a  rational 
person.  He  is  spoken  of  in  respectful  terms  in  all. 
Mr.  Ellershaw  describes  him  as  possessing  hospitality 
and  benevolent  politeness  ;  and  Mr.  Marton  addresses 
him  as  competent  to  do  business  to  the  limited  extent 
to  which  his  letter  calls  upon  him  to  act ;  and  there  is 
no  question  but  that,  if  any  one  of  those  writers  had  been 
living,  his  evidence,  founded  on  personal  observation, 
that  the  testator  possessed  the  qualities  which  justified 
the  opinion  expressed  or  implied  in  his  letters,  would 
be  admissible  on  this  issue.  But  the  point  to  be  deter- 
mined is,  whether  these  letters  are  admissible  as  proof 
that  he  did  possess  these  qualities? 

I  am  of  opinion  that,  according  to  the  established 
principles  of  the  law  of  evidence,  the  letters  are  all  in- 
admissible for  such  a  purpose.  One  great  principle  in 
this  law  is,  that  all  facts  which  are  relevant  to  the  issue 
may  be  proved;  another  is,  that  all  such  facts  as  have 
not  been  admitted  by  the  party  against  whom  they  are 
offered,  or  some  one  under  whom  he  claims,  ought  to 
be  proved  under  the  sanction  of  an  oath  (or  its  equi- 
valent introduced  by  statute,  a  solemn  affirmation), 
either  on  the  trial  of  the  issue  or  some  other  issue  in- 
volving the  same  question  between  the  same  parties  or 
those  to  whom  they  are  privy.  To  this  rule  certain  ex- 
ceptions have  been  recognised ;  some  from  very  early 
times,  on  the  ground  of  necessity  or  convenience ;  such 
as  the  proof  of  the  quality  and  intention  of  acts  by 
declarations  accompanying  them;  of  pedigrees,  and  of 
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public  rights  by  the  statement  of  deceased  persons  pre- 
sumably well  acquainted  with  the  subject,  as  inhabitants 
of  the  district  in  the  one  case,  or  relations  within  certain 
limits  in  the  other.  Such  also  is  the  proof  of  possession 
by  entries  of  deceased  stewards  or  receivers  charging 
themselves,  or  of  facts  of  a  public  nature  by  public  docu- 
ments ;  within  none  of  which  exceptions  is  it  contended 
that  the  present  case  can  be  classed. 

That  the  three  letters  were  each  of  them  written  by 
the  persons  whose  names  they  bear,  and  sent,  at  some 
time  before  they  were  found,  to  the  testator's  house,  no 
doubt  are  facts,  and  those  facts  are  proved  on  oath  ; 
and  the  letters  are  without  doubt  admissible  on  an  issue 
in  which  the  fact  of  sending  such  letters  by  those  persons, 
and  within  that  limit  of  time,  is  relevant  to  the  matter  in 
dispute ;  as,  for  instance,  on  a  feigned  issue  to  try  the 
question  whether  such  letters  were  sent  to  the  testator's 
house,  or  on  any  issue  in  which  it  is  the  material 
question  whether  such  letters  or  any  of  them  had  been 
sent.  Verbal  declarations  of  the  same  parties  are  also 
facts,  and  in  like  manner  admissible  under  the  same 
circumstances ;  and  so  would  letters  or  declarations  to 
third  persons  upon  the  like  supposition. 

But  the  question  is,  whether  the  contents  of  these 
letters  are  evidence  of  the  fact  to  be 'proved  upon  this  issue, 
—  that  is,  the  actual  existence  of  the  qualities  which  the 
testator  is,  in  those  letters,  by  implication,  stated  to 
possess :  and  those  letters  may  be  considered  in  this 
respect  to  be  on  the  same  footing  as  if  they  had  con- 
tained a  direct  and  positive  statement  that  he  was  com- 
petent. Fo?-  this  purpose  they  are  mere  hearsay  evidence, 
statements  of  the  writers,  not  on  oath,  of  the  truth  of  the 
matter  in  question,  with  this  addition,  that  they  have 
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acted  upon  the  statements  on  the  faith  of  their  being  true, 
by  their  sending  the  letters  to  the  testator.  That  the  so 
acting  cannot  give  a  sufficient  sanction  for  the  truth  of 
the  statement  is  perfectly  plain  ;  for  it  is  clear  that,  if  the 
same  statements  had  been  made  by  parol  or  in  writing 
to  a  third  person,  that  would  have  been  insufficient;  and 
this  is  conceded  by  the  learned  counsel  for  the  plaintiff 
in  error.  Yet  in  both  cases  there  has  been  an  acting  on 
the  belief  of  the  truth,  by  making  the  statement,  or 
writing  and  sending  a  letter  to  a  third  person ;  and  what 
difference  can  it  possibly  make  that  this  is  ah  acting  of 
the  same  nature  by  writing  and  sending  the  letter  to  the 
testator  ?  It  is  admitted,  and  most  properly,  that  you 
have  no  right  to  use  in  evidence  the  fact  of  writing  and 
sending  a  letter  to  a  third  person  containing  a  statement 
of  competence,  on  the  ground  that  it  affords  an  inference 
that  such  an  act  would  not  have  been  done  unless  the 
statement  was  true,  or  believed  to  be  true,  although 
such  an  inference  no  doubt  would  be  raised  in  the  con- 
duct of  the  ordinary  affairs  of  life,  if  the  statement  were 
made  by  a  man  of  veracity.  But  it  cannot  be  raised  in 
a  judicial  inquiry;  and,  if  such  an  argument  were  ad- 
missible, it  would  lead  to  the  indiscriminate  admission  of 
hearsay  evidence  of  all  manner  of  facts. 

Further,  it  is  clear  that  an  acting  to  a  much  greater 
extent  and  degree  upon  such  statements  to  a  third 
person  would  not  make  the  statements  admissible.  For 
example,  if  a  wager  to  a  large  amount  had  been  made 
as  to  the  matter  in  issue  by  two  third  persons,  the  pay- 
ment of  that  wager,  however  large  the  sum,  would  not 
be  admissible  to  prove  the  truth  of  the  matter  in  issue. 
You  would  not  have  had  any  right  to  present  it  to  the 
jury  as  raising  an  inference  of  the  truth  of  the  fact,  on 
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the  ground  that  otherwise  the  bet  would  not  have  been 
paid.  It  is,  after  all,  nothing  but  the  mere  statement  of 
that  fact,  with  strong  evidence  of  the  belief  of  it  by  the 
party  making  it.  Could  it  make  any  difference  that  the 
wager  was  between  the  third  person  and  one  of  the  parties 
to  the  suit?  Certainly  not.  The  payment  by  other 
underwriters  on  the  same  policy  to  the  plaintiff  could 
not  be  given  in  evidence  to  prove  that  the  subject  in- 
sured had  been  lost.  Yet  there  is  an  act  done,  a  pay- 
ment strongly  attesting  the  truth  of  the  statement,  which 
it  implies,  that  there  had  been  a  loss.  To  illustrate  this 
point  still  further,  let  us  suppose  a  third  person  had 
betted  a  wager  with  Mr.  Marsden  that  he  could  not 
solve  some  mathematical  problem,  the  solution  of  which 
required  a  high  degree  of  capacity ;  would  payment  of 
that  wager  to  Mr.  Marsden's  banker  be  admissible 
evidence  that  he  possessed  that  capacity  ?  The  answer 
is  certain ;  it  would  not.  It  would  be  evidence  of  the  fact 
of  competence  given  by  a  third  party  not  upon  oath. 

Let  us  suppose  the  parties  who  wrote  these  letters  to 
have  stated  the  matter  therein  contained,  that  is,  their 
knowledge  of  his  personal  qualities  and  capacity  for 
business,  on  oath  before  a  magistrate,  or  in  some  judicial 
proceeding  to  which  the  plaintiff  and  defendant  were 
not  parties.  No  one  could  contend  that  such  statement 
would  be  admissible  on  this  issue ;  and  yet  there  would 
have  been  an  act  done  on  the  faith  of  the  statement 
being  true,  and  a  very  solemn  one,  which  would  raise 
in  the  ordinary  conduct  of  affairs  a  strong  belief  in  the 
truth  of  the  statement,  if  the  writers  were  faith-worthy. 
The  acting  in  this  case  is  of  much  less  importance,  and 
certainly  is  not  equal  to  the  sanction  of  an  extra-judicial 
oath. 

C  c  2  Many 
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Many  other  instances  of  a  similar  nature,  by  way  of 
illustration,  were  suggested  by  the  learned  counsel  for 
the  defendant  in  error,  which,  on  the  most  cursory  con- 
sideration, any  one  would  at  once  declare  to  be  inad- 
missible in  evidence.  Others  were  supposed  on  the 
part  of  the  plaintiff  in  error,  which,  at  first  sight,  have 
the  appearance  of  being  mere  facts,  and  therefore  ad- 
missible, though  on  further  consideration  they  are  open 
to  precisely  the  same  objection.  Of  the  first  description 
are  the  supposed  cases  of  a  letter  by  a  third  person  to 
any  one  demanding  a  debt,  which  may  be  said  to  be  a 
treatment  of  him  as  a  debtor ^  being  offered  as  proof  that 
the  debt  was  really  due ;  a  note,  congratulating  him  on 
his  high  state  of  bodily  vigour,  being  proposed  as  evi- 
dence of  his  being  in  good  health ;  both  of  which  are 
manifestly  at  first  sight  objectionable.  To  the  latter 
class  belong  the  supposed  conduct  of  the  family  or 
relations  of  a  testator,  taking  the  same  precautions  in 
his  absence  as  if  he  were  a  lunatic ;  his  election,  in  his 
absence,  to  some  high  and  responsible  office;  the 
conduct  of  a  physician  who  permitted  a  will  to  be 
executed  by  a  sick  testator ;  the  conduct  of  a  deceased 
captain  on  a  question  of  seaworthiness,  who,  after  ex- 
amining every  part  of  the  vessel,  embarked  in  it  with 
his  family ;  all  these,  when  deliberately  considered,  are, 
with  reference  to  the  matter  in  issue  in  each  case,  mere 
instances  of  hearsay  evidence,  mere  statements,  not  on 
oath,  but  implied  in  or  vouched  by  the  actual  conduct 
of  persons  by  whose  acts  the  litigant  parties  are  not  to 
be  bound. 

The  conclusion  at  which  I  have  arrived  is,  that  proof 
of  a  particular  fact,  which  is  not  of  itself  a  matter  in  issue, 
but  which  is  relevant  only  as  implying  a  statement 
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or  opinion  of  a  third  person  on  the  matter  in  issue,  is 
inadmissible  in  all  cases  where  such  a  statement  or  opi- 
nion not  on  oath  would  be  of  itself  inadmissible ;  and, 
therefore,  in  this  case  the  letters  which  are  offered  only 
to  prove  the  competence  of  the  testator,  that  is  the  truth 
of  the  implied  statements  therein  contained,  were  properly 
rejected,  as  the  mere  statement  or  opinion  of  the  writer 
would  certainly  have  been  inadmissible.  It  is  true  that 
evidence  of  this  description  has  been  received  in  the 
Ecclesiastical  Courts.  But  their  rules  of  evidence  are 
not  the  same  in  all  respects  as  ours.  Some  greater  laxity 
may  be  permitted  in  a  court  which  adjudicates  both  on 
the  law  and  on  the  fact,  and  may  be  more  safely  trusted 
with  the  consideration  of  such  evidence  than  a  jury; 
and  I  would  observe,  also,  that  in  no  instance  has  the 
propriety  of  the  reception  of  it  even  in  the  spiritual 
courts  been  confirmed  by  the  Court  of  Delegates.  I  do 
not  think,  therefore,  that  we  are  bound  by  the  authority 
of  the  cases  referred  to  in  the  Ecclesiastical  Courts. 

The  next  question  is,  whether  there  is  any  evidence 
of  an  act  done  with  reference  to  these  three  letters,  or 
any  of  them,  to  render  their  contents  admissible  by  way 
of  explaining  that  act.  I  am  clearly  of  opinion  that 
none  of  them  were  admissible  on  this  ground. 

[His  Lordship  then  stated  the  facts  as  to  the  finding 
of  the  letters,  and  described  those  set  out  in  the  bill  of 
exceptions.] 

The  first  remark  to  be  made  on  this  statement,  and 
which  applies  to  all  the  three  letters,  is,  that  the  place 
in  which  they  were  found  is  not  proved  to  be  that  where 
the  testator  was  in  the  habit,  in  his  lifetime,  of  keeping 
the  letters  addressed  to  him,  which  he  had  opened  and 
read,  or  any  of  his  papers ;  nor  is  it  stated  that  they 
C  c  3  were 
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were  found  immediately  after  the  testator's  death.  The 
place  and  time  of  finding  them,  therefore,  afford  no 
evidence  that  the  letters  were  placed  there  by  the  tes- 
tator in  his  lifetime.  So  far  as  relates  to  the  place  and 
time  of  finding,  the  letters  might  have  been  put  there 
after  the  testator's  death ;  but,  passing  by  that  circum- 
stance, let  us  suppose  that  they  were  found  immediately 
on  the  testator's  decease,  so  as  to  exclude  any  inference 
that  they  were  placed  there  after  his  death ;  I  cannot 
see  what  evidence  there  is  that  they  were  opened,  read, 
and  placed  there,  by  the  testator,  which  would  be  acts 
done  by  him,  and  which  would  render  the  contents  ad- 
missible ;  because  that  circumstance  would  prove  capa- 
city to  the  limited  extent  of  his  ability  to  open,  to 
read  the  letters,  and  put  them  by.  In  no  other  way 
could  the  contents  be  admissible. 

Now  there  is  no  direct  evidence,  that  is,  evidence  that 
the  testator  was  seen  to  open,  read,  and  deposit  the 
letters  in  that  place ;  and  therefore  the  only  question  is, 
whether  those  facts  may  be  inferred  from  the  facts 
proved,  that  is,  from  the  facts  that  the  letters  were  found 
instantly  after  the  testator's  death,  opened,  with  the 
the  seals  broken,  in  the  place  with  other  papers  recog- 
nised by  him.  This  would  be  a  very  proper  inference 
from  those  facts,  on  the  presumption  that  the  testator 
had  capacity  to  transact  business  of  that  nature  ;  and,  if 
there  was  a  cause  relative  to  the  testator's  property,  in 
which  his  capacity  and  competence  were  not  in  dispute, 
and  an  issue  raised  thereon,  whether  he  had  personal 
notice  of  the  contents  of  any  of  the  letters  so  found, 
the  fact  of  finding  them  at  the  time  and  place  supposed 
would  raise  the  inference  of  such  notice ;  but  that  would 
be  founded  on  the  presumption  that,  prima  facie,  every 
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one  is  of  competent  understanding,  until  the  contrary  is  1837. 

proved ;  and  that  a  competent  man,  in  that  situation  of 

life,  would  be  able  to  read  and  understand  such  letters.  against 

X>oe  dera. 

But  in  this  case  the  evidence  is  admissible  only  for  the  Tatham. 
purpose  of  proving  capacity,  and  for  no  other  purpose      parke  B. 
whatever;  and  it  seems  to  me  that  the  argument  in 
favour  of  admitting  the  contents  of  the  letters  to  be  read 
as  evidence  proceeds  on  a  fallacy.    It  is  a  clear  instance 
of  the  petitzo  princzpii,  of  reasoning  in  a  circle :  —  it  as- 
sumes the  testator  to  be  competent,  in  order  to  raise  the  , 
inference  that  he  was  cognisant  of  the  contents  of  the 
letters,  and  then  makes  use  of  the  presumed  cognisance 
of  the  contents  of  the  letters  to  prove  that  he  was  com- 
petent.   The  reasoning  proceeds  thus ; — -because  he  had 
sufficient  ability  to  do  business,  therefore  it  is  to  be  in- 
ferred that  he  read  and  understood  the  letters ;  and  be- 
cause he  read  and  understood  the  letters,  therefore  he  is  to 
be  inferred  to  have  been  of  sufficient  ability  to  do  business. 

It  is  indeed  said,  by  the  learned  counsel  for  the 
plaintiff  in  error,  that  he  makes  no  assumption  either 
way;  he  neither  assumes  capacity  nor  incapacity,  but 
only  draws  an  inference  from  the  facts  of  the  letters 
being  found  open  in  the  way  described  ;  but  in  reality, 
though  he  professes  to  make  no  such  assumption,  the 
inference  cannot  be  drawn  at  all  without  making  an 
implied  assumption  to  that  effect :  for  on  what  other 
ground  can  you  infer  from  these  facts  that  the  testator 
opened,  read,  and  placed  the  letters  there  ?  If  he  was 
utterly  senseless  and  imbecile  in  mind  and  body,  you 
could  not  infer  that  he  did  so ;  and  it  is  only  because  a 
man  capable  of  reading  and  doing  business  would  na- 
turally do  such  acts,  that  you  could  infer  that  the  tes- 
tator did  them.  That  is,  upon  a  presumption  of  com- 
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petence  such  inference  may  be  drawn,  but  not  otherwise. 
Nor  can  you  use  the  inference  of  competence  derived 
from  other  facts,  which  appear  on  the  bill  of  excep- 
tions to  have  been  proved,  to  make  these  admissible,  the 
only  question  being,  whether  these  facts  of  themselves  do 
conduce  to  prove  that  competence. 

The  argument,  therefore,  that  the  facts  proved  raise 
an  inference  of  competence,  seems  to  me  clearly  to 
be  an  assumption  of  the  whole  question.  This  ob- 
jection applies  equally  to  the  case  of  Mr.  Marion's  letter, 
though  the  fallacy  in  that  case  is  somewhat  more  dis- 
guised. The  fact  of  the  attorney's  indorsement  being 
on  the  letter  is  clear  proof  that  he  had  such  possession 
of  it  in  his  lifetime  as  to  be  able  to  make  an  indorse- 
ment ;  but  that  circumstance  does  not  advance  the  case, 
in  reality,  a  step  further.  The  inference  that  Mr. 
Marsden  read  the  letter,  and,  finding  a  request  to  refer 
it  to  his  attorney,  did  so,  and  delivered  the  letter  to  him, 
and  therefore,  that  he  was  to  that  extent  competent  (which 
is  the  only  way  in  which  the  evidence  is  relevant  to  the 
issue),  is  altogether  founded  on  the  presumption  of  that 
competence,  and  is  just  as  much  an  instance  of  the  petitio 
principii  as  the  other  to  which  I  have  already  referred. 
You  assume  his  capacity  to  understand  the  contents  of 
the  letter  and  act  upon  them  like  a  man  of  business, 
and  infer  from  that  that  he  did  understand  the  contents 
and  act  upon  them;  and  then  you  use  the  facts  so  in- 
ferred as  proof  of  that  capacity.  Unless  you  assume 
the  testator's  competence,  the  only  point  to  be  proved, 
the  fact  given  in  evidence  is  not  relative  to  the  issue. 
It  is  proved  that  the  letter  was  addressed  to  the  testator, 
was  opened  by  some  one,  and  in  the  attorney's  hands ; 
if  this  was  done  by  the  testator,  it  is  some  little  evidence 
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of  capacity,  and  is  relevant  to  the  issue ;  but,  unless  you 
assume  the  testators  capacity,  the  only  matter  to  be 
proved,  you  cannot  draw  any  inference  that  it  was  done 
by  him. 

The  first  letter,  that  of  Mr.  Tatham^  stands  precisely 
on  the  same  footing,  in  this  respect,  with  the  others,  so 
far  as  relates  to  its  being  found  with  the  testator's  papers, 
open,  and  with  the  seal  broken,  and  to  the  inference 
sought  to  be  derived  therefrom,  that  it  was  opened  and 
read  by  the  testator.  It  is  impossible  to  contend  that 
the  copy  of  Mr.  Marsden's  letter  to  him  makes  the 
contents  of  his  letters  admissible  by  way  of  explanation, 
as  it  is  no  answer  to  it,  nor  contains  any  reference  what- 
ever to  its  contents,  nor  to  the  subject  of  it.  The  first 
letter  cannot  possibly  explain  the  contents  or  meaning 
of  the  second,  nor  can  the  fact  of  Mr.  Marsden  writing 
that  letter  raise  any  inference  that  he  was  cognisant  of 
the  contents  of  the  first :  so  far  as  the  fact  of  writing 
that  letter  proves  competence,  the  evidence  was  ad- 
missible and  admitted.  I  am  of  opinion,  therefore,  that 
the  contents  of  none  of  the  letters  were  admissible, 
and  that  our  judgment  ought  to  be  for  the  defendant  in 
error. 
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Park  J.  It  is  with  great  reluctance  and  concern 
that  I  give  any  opinion  in  the  present  case,  because, 
differing,  as  I  unfortunately  do,  from  three  of  my  very 
learned  Brothers,  who  have  now  delivered  their  judg- 
ments, I  cannot  but  feel  great  doubt  about  the  validity 
of  my  own  opinion.  Still  it  is  my  duty  to  declare  my 
conscientious  judgment ;  and  I  have  at  least  the  satis- 
faction of  not  being  quite  alone  in  the  opinion  I  give, 
concurring  as  I  do  entirely  with  my  learned  brother 
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Gurney,  and  partly  supported,  as  I  believe  I  shall  be, 
by  the  very  learned  person  who  is  to  follow  me.  I  am 
happy,  too,  to  believe  that  there  is  no  difference  amongst 
us  as  to  the  principle  or  rule  of  law  which  is  to  govern 
this  case :  the  difference  that  arises  is  upon  the  appli- 
cation of  the  facts  to  that  principle. 

The  question  is,  whether  the  three  letters  mentioned 
in  the  bill  of  exceptions,  or  any  or  either  of  them,  ought 
to  have  been  received  in  evidence  by  my  learned  Brother 
at  the  trial  ?  No  such  letters  were  much  pressed  upon 
me  at  the  first  trial,  though  I  believe  they  were  ten- 
dered ;  but,  upon  the  second  trial,  before  my  Brother 
Gurney,  he  rejected  these,  or  similar  letters,  and  a  bill 
of  exceptions  was  tendered  to  him  on  that  ground. 
That  point  came  to  be  argued  in  this  Court  with 
another  exception ;  and,  as  all  the  Judges  agreed  in 
favour  of  the  plaintiff  in  error  upon  the  second  excep- 
tion, it  was  not  necessary  then  to  decide  the  first,  the 
Judges  then  present  not  being  unanimous,  as  I  lament 
they  are  not  unanimous  now.  The  point  now,  as  it 
was  argued  formerly,  was  as  to  the  admissibility  of  certain 
letters  written  to  the  testator  by  respectable  persons 
now  deceased,  well  acquainted  with  the  testator,  which, 
it  was  said,  ought  to  be  laid  before  the  jury  to  shew  in 
what  manner  the  testator  was  treated  by  the  letter 
writers  ;  and  such  treatment  ought  to  be  shewn  in  order 
to  disprove  his  alleged  imbecility.  I  adopt  the  rule 
laid  down  in  the  King's  Bench  (6  Nevile  and  Man- 
?iing9  146.  (a) ),  that  it  ought  to  appear  that  some  act 
(that  Court  admitting  that  the  least  act  done  by  the 
testator  would  be  sufficient)  that  some  act  done  by  the 
testator,  with  reference  to  the  letters,  would  have  made 


(a)  Ante,  p.  325. 
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them  evidence;  for  such  act  could  not  properly  be  ex-  18S7. 
plained  without  reference  to  them  ;  and,  if  received,  no  ~~ 
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being  produced  on  the  minds  of  the  jury.    To  all  that  Tatham. 
I  accede ;  and  I  insist  that  some  act  "was  done  by  him,       park  J. 
as  to  all  the  three  letters  in  controversy,  but  most  as- 
suredly as  to  one  of  them. 

In  the  outset  it  must  be  remarked  that  the  date  of 
these  letters  is  very  remote,  one  of  them  being  fifty- 
three  years  old,  another  fifty-one,  and  another  near 
forty  years  old.  I  am  not  prepared  to  say,  if  these  letters 
had  been  very  modern,  and  the  supposed  insanity  had 
recently  taken  place,  there  might  not  have  been  more 
ground  of  suspicion ;  indeed,  probably  modern  letters 
could  not  be  at  all  received,  especially  if  the  writers 
were  alive.  But  in  this  case  the  party  now  appealed 
against  denied  the  testator's  competency,  alleging  his 
entire  natural  incapacity  a  nativitate. 

This,  I  own,  seems  to  me  opening  so  wide  a  space  for 
investigation,  that,  admitting,  on  the  one  hand,  treatment 
of  persons  who  considered  him  weak  and  an  idiot,  so,  I 
think,  on  the  other,  ought  to  be  admitted  the  expressions 
he  used,  and  his  manner  of  conducting  himself,  and  also 
the  manner  in  which  he  was  received,  treated,  and  dealt 
with  by  respectable  and  honourable  persons  at  a  time 
long  before,  years  before,  nay  nearly  half  a  century  before, 
any  question  arose  respecting  a  will,  excluding  thereby 
all  possibility  of  fraud  or  collusion.  Upon  this  subject 
the  passage  referred  to  from  Mr.  Stctrkie's  invaluable 
work,  and  which  is  well  supported  by  the  authority  of 
cases,  is  not  inapplicable  to  the  present  discussion.  "  It 
seems  to  follow  "  (says  this  learned  author  (a) )  "  that  all 
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the  surrounding  facts  of  a  transaction,  or  as  they  are 
usually  termed,  the  res  gestae,  may  be  submitted  to  a 
jury,  provided  they  can  be  established  by  competent 
means,  and  afford  any  fair  presumption  or  inference  as  to 
the  question  in  dispute;  for'*  "  so  frequent  is  the  failure 
of  evidence,  from  accident  or  design,  and  so  great  is  the 
temptation  to  the  concealment  of  truth  and  misrepre- 
sentation of  facts,  that  no  competent  means  of  ascer- 
taining the  truth  can  or  ought  to  be  neglected  by  which 
an  individual  would  be  governed,  and  on  which  he 
would  act,  with  a  view  to  his  own  concerns  in  ordinary 
life." 

Taking  this  then  to  be  a  sensible  rule,  let  us  see  whe- 
ther competent  means  have  not  been  rejected,  as  evidence 
to  shew  the  opinion  of  all  those  honourable  persons 
by  whom  he  was  surrounded,  and  who  treated  him  as  a 
sane,  and  though  not  a  bright,  yet  a  man  competent  to 
the  ordinary  concerns  of  life.  It  seems  to  me  impossible 
to  suppose  that  persons  of  character  and  intelligence, 
who  were  well  acquainted  with  him,  wrote  such  letters 
to  him  as  they  would  not  have  addressed  to  any  but  a 
person  whom  they  supposed  to  be  of  sound  mind,  and 
this  covering  the  period  in  which  he  is  said  to  be  unfit 
for  associating  with  the  general  class  of  men  with  whom 
his  station  in  life  would  otherwise  entitle  him  to  asso- 
ciate. 

The  first  material  letter  which  was  rejected  was  one 
from  Charles  Tatham,  the  testator's  cousin,  dated  from 
America,  as  long  ago  as  the  year  1784-,  the  contents  of 
which  have  been  much  commented  upon.  [His  Lord- 
ship here  read  the  letter.]  This  letter  was  marked,  as 
the  bill  of  exception  states,  with  the  London  post  mark, 
and  a  ship  letter,  and  was  in  the  handwriting  of  Charles 
Tatham, 
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Let  it  be  observed,  and  I  think  it  a  most  material  1837. 
circumstance,  that  amongst  the  papers  of  the  testator  ~ 
was  found,  as  appears  by  the  bill  of  exceptions,  a  draft  against 

.  -  Doe  dem. 

or  copy  of  a  letter  from  the  testator  to  the  said  Charles  Tatham. 
Tatham,  in  the  handwriting  of  the  testator,  which,  Park  J. 
though  not  an  answer  to  the  former,  being  written  three 
years  after,  shews  that  a  correspondence  was  going 
on  between  these  two  cousins.  [His  Lordship  here  read 
the  letter.]  If  this  be  not  an  acting  between  corres- 
pondents, I  know  not  what  is. 

For  the  present  I  pass  over  Mr.  Marion's  letter,  the 
vicar  of  Lancaster,  though  anterior  in  point  of  date 
to  the  one  I  am  about  to  mention,  namely,  that  of  Mr. 
Ellershaw,  a  clergyman  of  the  church  of  England.  This* 
letter  is  dated  in  1799;  and  1  will  not  believe  that  any  man 
of  that  sacred  function  could  write  such  a  letter,  expres- 
sive of  such  sentiments  of  the  piety  and  benevolence  of 
the  person  to  whom  it  was  addressed,  by  one  who  for 
years  had  been  his  spiritual  pastor  and  guide,  and  who 
being  about  to  quit,  or  having  actually  quitted,  his  charge, 
must  have  been  the  vilest  hypocrite  to  write  such  a  letter, 
without  one  secular  motive  to  serve  in  doing  so. 

[His  Lordship  here  read  the  letter.] 

But  what  are  we  to  say  to  the  rejection  of  the  letter 
of  the  Rev.  Mr.  Marion,  dated  as  long  ago  as  1786. 
He  lived  nine  miles,  or  more,  from  the  testator. 
He  was  vicar  of  Lancaster ;  the  last  man  in  the  world 
to  write,  we  should  suppose,  to  an  idiot ;  and  he  writes 
a  letter  and  sends  it  to  Mr.  Marsden  upon  business,  and 
upon  business  merely,  requesting  him  to  attend,  or 
order  his  attorney  to  attend,  a  meeting,  "  and  propose 
some  terms  of  agreement  between  you  and  the  parish  or 
township,  or  disagreeable  things  must  unavoidably  hap- 
pen.   I  recommend  that  a  case  should  be  settled  by 
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your  and  their  attorneys,  and  laid  before  counsel,  to 
whose  opinion  both  sides  should  submit,  otherwise  it 
will  be  attended  with  much  trouble  and  expense  to  both 
parties." 

Mr.  Marsden's  attorney,  who  was  afterwards  a  bar- 
rister, lived  at  Lancaster,  some  miles  from  Wennington, 
where  Mr.  Marsden  then  lived,  and  we  find  Mr.  Bar- 
row's  indorsement  upon  it ;  so  that  he  must  have  gone 
to  Mr.  Marsden  on  being  sent  for,  or  Mr.  Marsden  to 
him,  to  do  the  needful.  But  it  is  doubted  by  the  de- 
fendant in  error  whether  Mr.  Marsden  ever  read  it. 
The  date  of  the  letter  is  20th  May,  and  that  is  the  same 
date  in  the  indorsement  by  Mr.  Barrow ;  and,  as  the 
letter  is  directed  to  Mr.  Marsden,  at  Wennington,  and 
Mr.  Barrow,  some  miles  off,  at  Lancaster,  and  must  have 
been  sent  that  very  day  to  Mr.  Barrow,  why  are  we  to 
suppose  that  some  person,  at  that  distant  period,  half  a 
century  from  this  time,  opened  this  letter  and  sent  it  to 
Mr.  Barrow,  unknown  to  Marsden,  and  foisted  it  in 
amongst  other  papers  to  furnish  evidence  half  a  century 
afterwards,  to  establish  a  will  which  did  not  then  exist, 
and  did  not  exist  till  1822,  nor  the  codicil  till  1825? 
If  these  are  not  acts  of  recognition  as  laid  down  by  the 
Court  of  King's  Bench,  I  know  not  what  other  acts  can 
be  so  considered. 

But  it  is  said  that  the  testator  has  done  no  act  upon 
it.  I  deny  that.  First  of  all  I  have  mentioned  the  length 
of  time  since  which  these  letters  were  written ;  two  of 
them  above  fifty  years  ago,  one  of  them  nearly  forty 
years  since.  Where  were  they  found?  With  other 
papers  in  a  cupboard  under  his  bookcase  in  his  private 
room  ;,and  the  letters  had  all  been  opened.  It  is  not 
stated  that  this  cupboard  was  opened  to  all  the  world, 
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or  that  his  private  room  (for  so  the  bill  of  exceptions 
calls  it)  was  accessible  to  all  intruders  :  it  must  be  con- 
sidered as  his  place  of  deposit.  The  seals  of  all  were 
broken,  and  one  cannot  believe  but  that  they  were  read 
and  laid  by :  an  idiot  never  would  have  done  so ;  he 
would  have  thrown  them  aside.  I  have  heard  it  stated, 
and  I  believe  it  to  be  so,  that  such  letters,  &c,  would 
have  been  received  in  the  Ecclesiastical  Courts ;  but  I 
cannot  get  at  sufficient  evidence  to  enable  me  to  found 
my  opinion  on  their  practice,  and  therefore  I  do  not. 
It  has  been  said  indeed  that,  even  if  it  were  so,  their 
rules  of  evidence  are  different  from  ours.  It  may  be 
so ;  but,  if  so,  I  lament  that  in  the  same  country,  though 
the  rules  of  practical  forms  in  different  courts  may  be 
different,  the  substantial  rules  of  evidence  should  vary. 
Here,  however,  I  have  declared  my  own  opinion  upon 
the  rules  of  our  own  law,  but  with  great  doubt  and 
hesitation,  on  account  of  the  opinion  of  those  opposed  to 
me ;  and  it  must  be  recollected  that  all  fraud  is  excluded. 
I  also  lament  with  deep  concern  that  this  sort  of  evi- 
dence has  been  pressed  ;  because,  having  been  the  first 
common  law  Judge  to  try  this  cause  about  six  or  seven 
years  ago,  when  such  evidence,  I  believe,  was  tendered 
to  me,  though  not  pressed,  it  does  appear  to  me  that 
the  admission  or  non-admission  of  such  letters  as  these 
was  a  feather  in  the  scale  of  justice.  However,  being 
pressed  to  it,  I  am  bound  to  declare  my  serious  and 
conscientious  opinion  that  such  letters,  under  the  cir- 
cumstances, should  have  been  received.  But  I  must 
say  humbly  that  the  rejection  of  the  letters  has  been 
supported  upon  a  variety  of  conjectures  and  suppositions 
wholly  unfounded,  imputing  fraud  to  persons  who  hardly 
existed  at  the  time  those  letters  were  written  :  and  there- 
fore 
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1837.      fore  I  am  of  opinion  the  judgment  of  the  King's  Bench 
ought  to  be  reversed. 

Wright 
against 
Doe  dem. 

Tatham.  Tindal  C.  J.  The  question  raised  upon  this  bill  of 
Park  J.  exceptions  is,  whether  three  letters  therein  set  forth,  or 
Tindal  c.  J.  any  of  them,  ought,  under  the  circumstances  stated  in 
the  bill  of  exceptions,  to  have  been  held  by  the  learned 
Judge  who  tried  the  cause  to  be  admissible  as  evidence 
before  the  jury,  on  a  question  of  the  competency  of 
the  party  to  whom  such  letters  were  addressed.  And 
the  conclusion  at  which  my  mind  has  arrived  is,  that 
one  of  those  letters,  viz.,  that  which  was  written  by  Mr. 
Oliver  Marton,  the  vicar  of  Lancaster,  ought  to  have 
been  held  admissible,  and  its  contents  to  have  been 
submitted  to  the  consideration  of  the  jury,  but  that  the 
other  two  letters  were  properly  rejected. 

The  question  to  be  determined  by  the  jury  was,  whe- 
ther or  not  the  testator  John  Marsdeit  was  and  had  been, 
from  the  time  he  attained  his  full  age  in  1779,  and  down 
to  and  at  the  time  of  his  making  his  will  and  codicil, 
in  the  years  1822  and  1825  respectively,  a  person  of 
sane  mind  and  memory,  and  capable  of  making  a  will. 
And,  in  order  to  determine  that  question,  I  conceive  all 
that  was  said,  written,  or  done  by  the  testator  himself  at 
any  time  during  such  period  was  the  most  direct  and 
the  best  evidence  to  ascertain  the  state  of  his  under- 
standing ;  and  that  the  next  in  degree,  because  intimately 
connected  with  it,  would  be  all  that  was  said  to  him, 
written  to  him,  and  done  to  him  during  the  same  period, 
by  his  friends  and  others  who  had  access  to  him ;  pro- 
vided always,  that  what  was  so  said,  written,  or  done  to 
him  by  others,  is  shewn  to  have  come  home  to  his 
actual  knowledge  ;  but  I  consider  this  condition  to  be  in- 
dispensable 
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dispensable  as  to  the  admissibility  of  this  second  class  of  1837. 
evidence  ;  for,  as  to  what  was  said  by  others  but  not 
heard  by  the  party  whose  understanding  is  the  subject- 
matter  of  inquiry,  or  written  by  others  but  which  never 
reached  him,  or  done  by  others  but  never  known  b}'  Tindal  C.  J, 
him  to  have  been  done,  it  appears  to  me  that  such 
speaking,  or  such  writing,  or  such  acting,  can  amount 
to  no  more  than  an  expression  of  the  opinion  of  the 
speaker,  or  the  writer,  or  the  actor,  and  that  such  opi- 
nion, not  having  been  given  upon  oath,  and  not  being 
subject  to  cross-examination  as  to  the  grounds  upon 
which  it  was  originally  formed  or  continued,  cannot, 
upon  that  account,  be  deemed  admissible  in  evidence. 
I  cannot  therefore  accede  to  the  position  which  has 
been  contended  for  by  the  learned  counsel  on  the  part 
of  the  plaintiff  in  error,  that  mere  treatment  of  the  party 
by  others  without  or  beyond  the  reach  of  the  knowledge 
of  the  party  himself,  or,  as  it  was  sometimes  expressed, 
conduct  of  others  toivards  him,  although  not  amounting 
to  conduct  to  himself,  can  form  a  legitimate  or  admis- 
sible species  of  evidence.  Evidence  of  that  description 
may  have  been  held  admissible  in  questions  relating  to 
the  status  of  mind  or  competency  of  a  testator  before 
ecclesiastical  tribunals ;  those  courts  may,  perhaps,  and 
not  improperly,  have  allowed  evidence  of  the  manner 
in  which  a  person  has  been  treated  by  his  friends  and 
others,  without  inquiring  whether  those  modes  of  treat- 
ment came  home  to  the  understanding  of  the  testator. 
But  in  an  ecclesiastical  court  the  same  persons  are 
judges  both  of  the  law  and  the  fact;  and  their  experience 
and  sagacity  may  be  sufficient  to  prevent  any  injurious 
consequences  from  a  class  of  evidence  which  approaches 
so  closely  to,  if  it  is  not  in  fact,  mere  opinion  of  the  wit- 
Vol.  VII.  D  d  ness, 
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1837.      ness,  by  giving  such  testimony  no  more  weight  than  it 
really  deserves.    But  our  rules  of  evidence  are  calcu- 

Wrighx 

against      lated  for  trials  before  popular  tribunals  ;  and  one  of  the 

Doe  dem.  .  . 

Tatham.     first  objects  or  the  law  or  evidence  in  those  courts  is  to 
Tindai  c.  J.   exclude  the  admission  of  any  evidence  which  may  by 
possibility  mislead  the  understanding  of  the  jury. 

I  therefore  consider  such  treatment  only  of  a  person 
by  his  friends  or  others  to  be  admissible  in  evidence 
upon  a  question  concerning  his  competency  as  appears 
to  have  come  home  to  his  understanding,  and  upon  which 
he  has  been  shewn  in  some  degree  to  have  acted ;  for, 
after  all,  it  is  not  the  treatment  itself  which  is  of  any 
value,  but  the  mode  in  which  the  party  conducts  himself 
when  such  treatment  takes  place.  It  is  not  what  the 
third  person  does,  or  says,  or  writes,  which  furnishes  of 
itself  any  indication  of  the  state  of  mind  of  the  party 
respecting  whom  the  inquiry  is  made,  but  what  such 
party  himself  does,  or  says,  or  writes,  or  how  he  con- 
ducts, or  bears  himself  on  the  occasion ;  for  even  his 
refusal  to  act,  or  his  silence,  may,  in  some  instances  and 
on  some  occasions,  furnish  evidence  as  strong  upon  the 
State  of  his  mind,  and  speak  as  loudly  and  intelligibly, 
as  any  act  or  answer  however  direct;  and  this  I  take  to 
be  in  effect  the  rule  laid  down  by  the  Court  of  King's 
Bench  upon  a  motion  for  a  new  trial  in  this  very  case, 
the  decision  of  which  is  reported  in  6  Nevile  Sf  Man- 
ning, 132.  (a),  and  with  which  I  entirely  concur;  and  I 
cannot  frame  to  myself  any  other  general  rule  that  is 
equally  intelligible  and  capable  of  application  to  the 
infinitely  various  modes  and  questions  of  evidence  which 
must  necessarily  arise  and  present  themselves  upon  such 
a  subject  of  inquiry. 

(a)  Ante,  p.  324. 

The 
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The  question,  therefore,  I  consider  to  be  reduced  to  1837. 
this ;  whether,  taking  into  consideration  the  several  cir- 
cumstances stated  in  the  bill  of  exceptions  as  to  the  find- 
ing of  these  letters,  and  the  evidence  contained  therein  of 
the  dealing  with  these  letters,  or  their  contents,  by  the  Tindal  C.  J 
testator  in  his  lifetime,  the  Judge  was  right  in  rejecting 
all  of  them  as  inadmissible  ? 

In  considering  this  question,  the  first  thing  to  be  ob- 
served is,  we  have  no  right  to  import  into  the  case  any 
suspicion  of  fraud,  either  with  respect  to  the  place  in 
which  these  letters  were  found  deposited,  the  time  at 
which  they  were  first  discovered,  or  the  facts  attending 
their  discovery;  fraud  of  any  kind  is  not  to  be  sur- 
mised, but  must  be  expressly  found  ;  and,  if  the  reason- 
ing upon  the  facts  stated  in  the  bill  of  exceptions  is  to 
be  allowed  in  any  manner  to  receive  a  bias  or  colouring 
from  a  suspicion  of  fraud,  where  the  precise  facts  to 
support  such  fraud  are  not  stated,  the  minds  of  no  two 
individuals  can  expect  to  arrive  at  the  same  result  from 
the  same  premises.  The  facts  attending  the  finding  of 
these  letters  might  undoubtedly  have  been  stated  with 
more  precision  and  accuracy;  but  I  take  the  result  of 
the  statement  to  be,  that  these  letters  were  found  in  a 
place  where  the  testator  usually  kept  his  letters  and 
papers  in  his  lifetime,  for  they  were  found  with  many 
letters  addressed  to  him  by  various  persons,  of  dates 
extending  over  a  considerable  period  of  time,  at  the 
very  least  from  1784  to  1799,  and  with  other  papers  of 
the  testator;  so  that  the  reasonable  inference  is  that  this 
was  his  usual  place  of  deposit  of  letters  and  papers;  and 
a  cupboard  under  his  bookcase  in  his  private  room 
being  a  place  not  unusual  for  the  safe  custody  of  letters 
and  papers.    As  to  the  time  at  which  they  were  dis- 
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covered,  the  bill  of  exceptions  is  silent;  the  reasonable 
inference,  therefore,  is,  that  they  were  found  at  the  time 
when  such  matters,  according  to  the  usual  course  of 
business  and  ordinary  experience,  are  searched  for  and 
found ;  that  is,  at  such  short  and  reasonable  time  after 
the  death  of  the  testator  as  is  sufficient  to  arm  the  per- 
sonal representative  with  an  authority  to  search  and 
examine  the  papers  of  the  deceased. 

Now,  taking  the  three  letters  into  consideration,  and 
applying  to  them  that  test  before  adverted  to,  viz., 
whether  there  is  sufficient  evidence  to  shew  that  they 
came  to  the  hands  and  knowledge  of  the  testator,  or  that 
there  was  any  dealing  with  them  on  his  part,  as  with 
letters  that  actually  came  to  his  hands,  I  think  with 
respect  to  the  first,  that  is,  the  letter  of  the  date  of  the 
12th  of  October  1784,  the  learned  Judge  was  right  in 
holding  that  it  was  not  admissible.  It  is  stated,  in  the 
bill  of  exceptions,  that  to  some  of  the  letters  answers 
had  been  written  and  sent,  of  which  copies  had  been 
preserved  in  his  own  handwriting,  and  that  others  were 
indorsed  by  him  in  his  handwriting,  by  which  I  under- 
stand that  the  name  of  the  writer,  or  the  date  of  the  letter, 
or  both,  were  put  upon  it ;  but  that,  as  to  the  letter  in 
question,  it  had  neither  of  these  indicia,  from  which  any 
inference  could  be  drawn  that  it  had  been  actually  sub- 
mitted to  his  mind,  or  that  he  had  ever  read  it  at  all. 
All  that  appeared  was  that  it  was  open  and  had  the 
seal  broken ;  and,  although  it  appears  that  another 
letter  wTas  afterwards  sent  to  him  from  the  same  relative 
who  wrote  the  letter  now  under  discussion,  to  which  he 
returned  an  answer  of  the  date  of  1st  of  June  17875  yet 
this  subsequent  correspondence  does  not  impress  my 
mind  with  the  conviction  that  the  particular  letter  in 
question  must  necessarily  have  come  to  his  knowledge, 
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or  that  he  exercised  his  understanding  upon  it.  The 
same  observation  applies  still  more  strongly  to  the  letter 
from  Mr.  Ellers7iaw9  of  the  date  of  3d  October  1799, 
as  it  wants  even  the  confirmation  and  support  arising 
from  the  subsequent  correspondence  between  the  parties 
which  the  first  letter  possesses. 

But,  with  respect  to  the  letter  dated  the  20th  of  May 
1786,  and  written  by  Mr.  Oliver  Marton  to  the  testator, 
I  think  there  are  circumstances  extrinsic  of  the  letter 
itself  which  shew  that  the  letter  had  come  to  the  testa- 
tor's knowledge,  and  that  he  had  exercised  so  much 
understanding  upon  it  as  was  sufficient  to  have  autho- 
rised its  admission  to  the  jury ;  and  it  ought  accordingly 
to  have  been  submitted  to  their  consideration.  This 
letter  was  addressed  to  the  testator  at  Wennington, 
where  he  resided  at  the  date  of  the  letter.   It  was  found 
amongst  the  other  letters  and  papers,  after  the  testator's 
decease,  at  Hornby  Castle,  the  place  where  he  resided  at 
his  death.    So  far  as  the  evidence  goes,  the  letter  must 
be  taken  to  have  been  brought  there,  either  by  himself 
or  by  his  orders,  with  his  other  letters ;  for  no  ground 
is  laid  in  the  bill  of  exceptions  for  the  inference  that  it 
was  brought  there  by  any  indirect  means,  or  for  any 
indirect  purpose.    The  letter  recommends  that  the  at- 
torney of  Mr.  Marsden  should  wait  on  Mr.  Atkinson  or 
Mr.  Watkinson,  respecting  a  dispute  mentioned  therein, 
and  that  a  case  should  be  settled  by  Mr.  Marsden's  and 
their  attorneys. 

This  letter  is  found  in  the  place  and  at  the  time  be- 
fore commented  upon.  It  is  found  open  and  with  the 
seal  broken,  and  indorsed  in  the  handwriting  of  Mr. 
James  Barrow,  who  was  at  that  time  his  attorney,  with 
the  date  and  name  of  the  writer. 
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1837.  The  letter,  therefore,  must  have  got  into  the  hands  of 

~~  the  attorney  of  the  testator,  the  very  person  who,  from 

*  V  RIGHT 

against      its  contents,  was  not  only  the  most  proper  person,  but 

Doe  dem. 

Tatham.  the  only  person  in  whose  hands  it  should  be  placed. 
Tindai  c.  J.  The  question  is,  whether  the  circumstances  stated  in 
the  bill  of  exceptions  shew  a  reasonable  ground  for  the 
Judge  to  be  satisfied  that  this  letter  must  have  reached 
the  attorney's  hands  through  the  instrumentality  in  any 
way  of  the  testator,  —  whether  in  any  way  he  had  acted 
upon  it?  For,  if  there  was  reasonable  ground  for  such 
opinion,  then  the  letter  should  not  have  been  withheld 
from,  but  should  have  been  submitted  to,  the  jury,  as 
one  out  of  the  numerous  facts  upon  which  their  deter- 
mination should  be  founded. 

Now  it  appears  to  me,  as  I  have  before  observed, 
that  in  the  determination  of  this  question  all  suspicion 
or  surmise  of  fraud  is  to  be  carefully  kept  out  of  view, 
and  the  several  facts  stated  in  the  bill  of  exceptions  are 
to  be  treated  as  if  they  occurred  in  the  course  of  a.  real 
and  genuine  transaction.  The  bill  of  exceptions  states 
no  fraud,  because  none  appeared  at  the  trial ;  and  con- 
sequently the  Judge  who  is  to  determine  on  the  ad- 
missibility of  the  evidence  is  not  at  liberty  to  presume 
any.  The  first  point  to  be  observed  is,  that  the  letter 
gets  to  Mr.  Marsden  the  testator,  for  to  him  it  is  ad- 
dressed, at  Wenningtori)  where  he  then  lived ;  and  with 
his  other  letters  and  papers  it  is  found  after  his  death 
open,  and  with  the  seal  broken.  In  the  next  place  it 
appears  that  it  did,  in  some  way  or  other,  come  into  the 
hands  of  Mr.  James  Barrow,  the  attorney  of  Mr.  Mars- 
den,  the  very  person  to  whose  consideration  it  was  to  be 
submitted  according  to  the  directions  of  the  letter 
itself. 

This 
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This  is  the  inference  that  is  naturally  to  be  drawn 
from  the  circumstance  of  the  indorsement  having  been 
made  by  him :  for  upon  what  ground  can  it  be  said  that 
the  indorsement  is  found  to  be  made  on  this  letter  in 
the  handwriting  of  Mr.  Barrow,  and  the  indorsement 
on  all  the  other  letters  (such  as  are  indorsed)  in  the 
handwriting  of  Mr.  Marsden,  except  that  this  particular 
letter  was,  by  the  subject  matter  of  it,  required  to  come 
to,  or  to  be  put  into  the  hands  of,  Mr.  Barrow,  sl  cir- 
cumstance which  did  not  apply  to  any  of  the  others  ? 
Now  this  letter  could  only  get  into  the  hands  of  Mr. 
Barrow  (without  the  supposition  of  fraud,  which  is 
always  to  be  excluded  where  none  is  suggested)  in  two 
ways,  either  by  the  sending  of  the  letter  by  Mr.  Mars- 
den to  Mr.  Barrow,  and  his  returning  it  back  again,  or 
by  Mr.  Barrow  taking  it  with  the  assent  of  Mr.  Mars- 
den, and  again  returning  it  to  Mr.  Marsden.  In  any 
other  way  there  must  have  been  contrivance,  or  unfair 
dealing  with  the  letter,  on  the  part  of  Mr.  Barrow  or 
some  other  person ;  and,  if  the  letter  was  forwarded  by 
either  of  those  means,  it  denotes  a  dealing  with  the 
letter  by  Mr.  Marsden,  which  makes  it  admissible  evi- 
dence for  the  jury.  The  objection  raised  against  this 
mode  of  reasoning  appears  to  be,  that  it  is  in  the  nature 
of  a  petitio  principii,  or  an  assumption  of  the  very 
thing  which  is  to  be  proved,  viz.,  the  rationality  of 
Mr.  Marsden  ;  but  I  cannot  feel  the  full  weight  of  this 
objection.  The  Judge,  who  presides  at  the  trial,  by  ad- 
mitting this  evidence  is  not  determining,  nor  has  he  any 
right  to  determine,  the  question  of  the  competency  of 
the  testator.  That  is  a  question  which  the  jury  are  to 
decide,  after  the  termination  of  a  long  course  of  con- 
flicting evidence.  All  that  the  Judge  has  to  determine 
1)  d  4<  is, 
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[  Wright 
against 
Doe  dem, 
Tatham. 


1837.  is,  whether  a  particular  piece  of  evidence  is,  at  a  par- 
ticular period  of  the  cause,  admissible  for  the  consider- 
ation of  the  jury  as  the  matter  then  stands;  that  is,  with 
respect  to  this  letter,  whether  there  is  reasonable  evi* 
Tindal  c.  J.  dence  to  satisfy  his  mind  that  it  came  to  the  testator, 
and  that  he  exercised  some  act  of  judgment  or  under- 
standing, though  in  ever  so  small  a  degree,  upon  it ; 
and,  as  it  strikes  my  mind  that  the  evidence  fully  justifies 
such  inference,  I  think  this  letter  ought  to  have  been 
admitted. 

I  cannot,  in  conclusion,  but  express  my  regret  that 
the  production  of  these  letters  was  made  so  strong  a 
point  at  the  trial  of  the  cause ;  for  either  their  admission 
or  their  rejection  must  endanger  the  verdict,  whilst  at 
the  same  time  it  is  obvious  that  their  production  or 
their  absence  would  have  very  little  effect  indeed  upon 
the  mind  of  the  jury.  But,  as  the  parties  have  thought 
proper  to  raise  the  question,  I  am  bound  to  give  my 
opinion  as  it  is  formed  upon  the  facts  stated  in  the  bill  of 
exceptions ;  and  I  think  upon  those  facts  the  inference 
is,  that  the  letter  of  Mr.  Marion  reached  the  testator 
to  whom  it  was  addressed,  and  that  it  was  acted  upon  by 
him,  and  consequently  that  it  ought  not  to  have  been 
rejected  at  the  trial ;  and,  on  this  ground,  I  think  the 
judgment  Ought  to  be  that  of  a  venire  de  novo. 


The  learned  Judges  being  equally  divided 
in  opinion,  the  judgment  was 

Affirmed  (a). 


(a)  This  judgment  was  affirmed  cn  error  brought  in  the  House  of 
Lords,  May  22d,  1888.     Wright  v.  Doe  dem.  Tatham,  4  Nev)  Ca.  489. 


END  OF  TRINITY  VACATION. 


C  AS  E  S 

ARGUED  AND  DETERMINED  1837. 


IN  THE 

Court  of  QUEEN's  BENCH, 

AND 

UPON  WRITS  OE  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Michaelmas  Term, 

In  the  First  Year  of  the  Reign  of  Victoria* 


The  Judges  who  usually  sat  in  Banc  in  this  term  were 

Lord  Denman  C.  J.        Williams  J. 
Patteson  J.  Coleridge  J. 


Taylor  against  Devey  and  Graham.  Saturday, 

November  L25t\i* 

^T^RESPASS  for  breaking  and  entering  the  plaintiff's  Plea,  to  tres- 

t      ii*       i  i  -  i *        i  i  i   pass  for  break- 

dwelling-house,  making  a  disturbance  there,  and  ing  and  enter- 
continuing,  &c,  and  breaking  doors  and  locks,  &c.  Plea,  UJeSing^  S 

house,  that  the 

house  was  in  the  parish  ofZ?.,  in  which  there  was  an  immemorial  custom  for  all  the  pa- 
rishioners to  go  through  the  house,  upon  their  perambulations  of  the  parish  boundaries,  oh 
the  Thursday  in  Rogation  week,  every  third  year  ;  and  justification  under  the  custom.  Issue 
being  joined  on  a  traverse  of  the  custom,  and  a  verdict  found  for  the  defendants :  Held,  on 
motion  for  judgment  non  obstante  veredicto,  that  it  could  not  be  assumed,  on  this  plea,  that 
the  house  stood  on  the  boundary;  and  that  the  custom  was  therefore  bad,  as  pleaded. 

Entries  in  the  parish  books,  recording  the  fact  that  the  perambulations  had  taken  v 
particular  line,  would  not  be  evidence  upon  such  an  issue. 


that 
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1837.  that  the  said  dwelling-house  now  is,  and  at  the  said  times 
  when  &c.  was,  and  from  time  whereof  &c.  hath  been, 

Taylor 

against      situate  within,  and  parcel  of,  the  parish  of  St.  Bridget, 

Devey* 

otherwise  St,  Bride,  in  the  city  of  London  :  that,  from 
time  whereof  &c,  there  hath  been,  and  at  the  said 
times  when  &c.  there  was,  and  now  is,  within  the  pa- 
rish of  St.  B.,  a  certain  ancient  and  laudable  custom 
there  used  and  approved,  that  is  to  say,  that,  during 
all  the  time  aforesaid,  it  hath  been,  and  still  is,  lawful 
for  all  and  every  the  parishioners,  for  the  time  being,  of 
the  parish  of  St.  B.,  to  go  through  the  said  dwelling- 
house  in  which  &c,  upon  their  perambulations  of  the 
boundaries  of  the  parish  of  St.  B.,  upon  Thursday  in 
Rogation  week  in  every  third  year  :  and  that,  from  time 
whereof  &c,  the  parishioners,  for  the  time  being,  of  the 
parish  of  St.  B.  have  used  and  been  accustomed,  in 
the  exercise  of  the  custom  aforesaid,  to  go  through  the 
said  dwelling-house  in  which  &c,  upon  their  peram- 
bulations of  the  boundaries  of  the  parish  of  St.  B.,  upon 
Thursday  in  Rogation  week  in  every  third  year;  where- 
fore the  said  defendants,  being  then  and  there  two 
parishioners  of  the  parish  of  St.  B.9  on  Thursday  in 
Rogation  week,  in  the  year  1833  aforesaid  (being  then 
and  there  a  third  year),  in  the  exercise  of  the  custom 
aforesaid,  went  through  the  said  dwelling-house  in 
which  &c,  upon  the  perambulation  by  the  parishioners 
of  the  said  parish  of  St.  B.  of  the  boundaries  of  the  same 
parish,  using  the  said  custom  there  for  that  purpose 
and  on  the  occasion  aforesaid,  as  they  lawfully  might 
for  the  cause  aforesaid:  and,  in  order  &c.  (justifica- 
tion under  the  custom).  The  replication  traversed  the 
custom ;  and  the  defendant  joined  issue  on  the  tra- 
verse. 

On 
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On  the  trial  before  Lord  Denman  C.  J.,  at  the  London  1837. 
sittings  after  Michaelmas  term  1835,  a  verdict  was  found  ~ 

°  Taylor. 

for  the  defendants.    In  Hilary  term  1836,  Cresswell  ob-  against 

Devey. 

tained  a  rule  nisi  for  judgment  non  obstante  veredicto, 
on  the  ground  that  the  plea,  if  it  did  not  allege  that  the 
house  was  on  the  boundary  of  the  parish,  was  no  justi- 
fication ;  or  for  a  new  trial,  on  the  ground  that  the  plea, 
if  taken  to  allege  that  fact,  was  not  proved ;  and  also 
on  the  ground  of  a  supposed  misdirection  (as  to  which 
see  the  judgment). 

Sir  J.  Campbell,  Attorney-General,  Barstow,  and  G.  T. 
White,  in  Trinity  term  last  («),  shewed  cause.  First : 
the  plea  does  not  allege  that  the  plaintiff's  house  is  on 
the  boundary ;  nor,  in  fact,  is  it  so.  But  the  justifi- 
cation is  nevertheless  valid.  In  Goodday  v.  Michell  (b) 
a  similar  justification  was  pleaded  by  way  of  prescrip- 
tion, and  held  ill,  because  it  should  have  been  pleaded 
as  a  custom  which  is  done  here.  One  reason  of  this 
was  that  parishioners  cannot  release.  And  the  Court 
considered  the  defence  substantially  good ;  Anderson  C.  J. 
saying,  "  it  is  not  to  be  doubted,  but  that  parishioners 
may  well  justify  the  going  over  any  man's  land  in  their 
perambulation,  according  to  their  usage,  and  to  abate  all 
nuisances  in  their  way."  The  case  is  cited  to  the  same 
point  in  16  Vin.  Abr.  307.  Perambulation,  pi.  5,  Such  a 
custom  would  be  useless,  if  maintainable  only  when  the 
locus  in  quo  is  on  the  boundary :  a  boundary  is  a  line 
upon  which  the  perambulating  party  cannot  all  go.  Very 

(a)  Mai/  80th,  1837.  Before  Lord  Denman  C.  J.,  Littledalc,  Pat- 
teson,  and  Williams  Js. 

(6)  Cro.  S.  C.  (W%71.  :   Co.  EnU  650  b.,  651  Ik,  Trcs- 

pas,  pi.  5. 


frequently 
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1837.      frequently  too  the  line  cannot  be  followed,  on  account 
"      of  natural  obstacles.    [Lord  Denman  C.  J.    Must  you 

Taylor  j 

against      not  shew  the  necessity  for  a  deviation,  in  your  plea?] 

Devey. 

It  is  enough  that  a  custom,  if  proved  in  fact,  may  have 
had  a  legal  origin  :  the  actual  origin  need  not  be  shewn ; 
Pain  v.  Patrick  (a).  Here  the  custom  may  have  ori- 
ginated in  the  assent  of  the  owner ;  especially  if  he  held 
the  land  all  the  way  up  to  the  boundary,  for  he  may 
have  obstructed  the  way  along  the  boundary,  and  have 
opened  the  other  way  as  a  compensation.  Circumstances 
causing  a  necessary  deviation  may  have  ceased  to  exist : 
yet  that  would  not  make  the  custom  bad,  if  once  good. 
Fitch  v.  Rawling  (b)  shews  that  inhabitants  may  have  a 
custom  to  play  on  the  close  of  an  individual :  Heath  J. 
there  said  that  the  lord  might  have  made  the  grant 
before  the  time  of  memory.  The  custom  often  is  for 
parishioners  to  meet  within  the  parish  at  the  vestry  room, 
and  to  proceed  thence  to  the  boundary :  a  part  of  their 
route  must  then  be  not  along  the  boundary.  Besides, 
a  perambulation  often  is  for  the  purpose  of  ascertaining 
the  boundary ;  a  part  of  it3  therefore,  must  be  per- 
formed on  what  is  not  the  line;  and  here  the  plea  is 
that  the  act  was  done  upon  the  perambulation.  (They 
then  argued  on  the  supposed  misdirection). 

Cresswett  and  W.  H.  Watson,  contr&.  In  Goodday  v* 
Mick  ell  (c)  the  plea  failed ;  and  there  is  no  authority  in 
favour  of  the  custom,  except  an  extra-judicial  dictum. 
And,  even  as  to  that,  it  does  net  appear  that  the  per^- 
ambulation  supposed  was  not  one  performed  exclusively 

(a)  3  Mod.  289.    See  pp.  293,  294.  (b)  2  H.  Bl.  393. 

(c)  €!ro.  'JS&S.441.     8.  C.  Owen,  7i. ;  Co.  Ent.650b.,  651  6.,  Ires- 
pas,  pi.  5. 

along 
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along  the  boundary.  A  custom  authorising  the  whole  1837. 
parish  to  pass,  without  necessity,  every  third  year,  jAYLOK 
through  an  individual's  house  cannot  be  supported :  against 

.  ...  Devey. 

neither  is  the  custom  made  good  by  its  being  laid  on  a 
particular  day  only;  Reynolds1  Case  (a).  Customs  which 
incroach  upon  individual  rights  are  good  only  from 
necessity;  as  to  turn  a  plough  upon  a  neighbour's 
land,  to  use  the  sea-shore  for  fishing,  and  other  similar 
rights,  some  of  which  are  alluded  to  in  Blundell  v. 
Catterall  (b).  Thus,  if  a  deviation  from  the  boundary 
were  made  necessary  by  its  passing  through  a  pond,  the 
deviation  would  become  illegal  if  the  pond  were  dried 
up.  A  deviation  into  a  waste  might  not  be  illegal :  but, 
if  the  waste  became  private  property,  and  a  house  were 
built  on  it,  a  deviation  through  the  house  would  be 
illegal.  It  is  said  that  a  perambulation  may  be  for  the 
purpose  of  ascertaining  the  boundary :  but  the  custom 
is  lawful  only  for  the  purpose  of  recording  the  boundary. 
(They  then  argued  on  the  supposed  misdirection.) 

Cur.  adv.  vult. 


Lord  Denman  C.  J.,  in  this  term  (November  25th), 
delivered  the  judgment  of  the  Court. 

In  the  course  of  trying  the  existence  of  a  custom  for 
all  the  parishioners  of  St.  Bride's,  on  their  annual  per- 
ambulation of  the  parish  bounds,  to  go  through  the 
plaintiff's  house,  though  not  in  the  line  of  the  parish 
boundary,  the  plaintiff's  counsel  observed  to  the  jury 
that  the  defendants  had  given  no  evidence  of  the  contents 
of  parochial  books  on  the  subject,  nor  any  evidence  of 

(a)  Moore,  916. 

{b)  5  B.  $  Aid.  268.  And  see  JBleivett  v.  Tregonning,  3  A.  $  E. 
p.  569,  &c. 

reputation. 
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1837.      reputation  (a).     In  summing  up,  I  observed  on  this 
statement,  and  am  supposed  to  have  said  that  such 

Taylor 

against       evidence  would  have  been  inadmissible.    A  rule  nisi 

Devey. 

has  been  obtained,  on  the  ground  that  herein  I  mis- 
directed the  jury,  because  the  existence  of  a  public  right 
of  this  nature  may  be  proved  by  reputation. 

We  agree  that,  if  a  judge  misleads  a  jury  on  any 
question  of  law,  the  losing  party  is  entitled  to  a  new  trial : 
for  the  jury  must  be  supposed  to  adopt  the  law  as  ex- 
pounded to  them,  and  their  verdict  may  have  proceeded 
on  the  erroneous  direction :  nor  can  any  calculation  be 
permitted  of  the  extent  to  which  the  error  may  have 
operated. 

But  I  am  by  no  means  clear  that  the  observation  was 
made  in  the  manner  supposed.  My  attention  was  not 
called  to  it  at  the  time  of  the  summing  up ;  and  I  took 
no  note  of  what  I  said  in  that  particular.  On  the  con- 
trary, recalling  what  passed  as  accurately  as  I  now  can, 
I  am  rather  inclined  to  believe  that  the  evidence,  which 
I  thought  wrould  have  been  inadmissible,  was  that  of 
entries  in  parish  books  recording  the  fact  that  the  per- 
ambulations had  taken  a  particular  line.  We  all  think 
that  this  would  have  been  correct :  and  even  a  carefu 
reporter  might  have  confounded  this  opinion  with  that 
which  was  justly  considered  erroneous. 

On  this  ground,  therefore,  no  sufficient  case  for 
granting  a  new  trial  is  made  out.  But  the  learned 
counsel  for  the  plaintiff  moved  to  enter  judgment  for 
him  notwithstanding  the  plea  found  for  the  defendant, 
arguing  that  a  custom  to  pass  through  a  particular 

(«)  On  this  point,  Stark  Ev.  part  I.  s.  34.  (p.  54.  1st  edit.  See 
vol.  i.  p.  156.  2d  edit.),  and  Ireland  v.  Powell,  Peake  on  Ev.  ch.  1.  p.  16. 
(5th  ed\),  were  referred  to.    See  Hex  v.  Antrobus,  2  A.  %  E.  794,  5. 

house 
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house  within  a  parish,  upon  the  perambulation  of  the  1837. 
boundaries,  is  bad  in  law,  unless  such  house  is  upon 


Tay 


LOR 


the  boundary  line,  so  that  the  perambulation  cannot  be  against 

Devey. 

made  without  passing  through  the  house. 

The  plea,  indeed,  stated  that  the  defendants  went 
through  the  plaintiff's  house  upon  the  perambulation  of 
the  boundaries,  "  using  the  said  custom  there,"  which 
expressions  might  import  that  the  house  was  in  the 
boundary  line.  If  this  construction  was  admissible,  the 
plaintiff  would  be  entitled  to  a  new  trial,  and  ultimately 
to  a  verdict,  because  the  plea,  so  understood,  was  dis- 
proved. But  the  construction  cannot  be  adopted,  the 
plea  only  averring  the  house  to  be  within  the  parish, 
and  the  custom  to  be  that  it  is  lawful  for  all  and  every 
the  parishioners  to  go  through  it  upon  their  peram- 
bulation of  the  boundaries.  The  question,  therefore,  is 
whether  the  custom  so  laid  is  valid  in  law. 

The  right  to  perambulate  parochial  boundaries,  to 
enter  private  property  for  that  purpose,  and  to  remove 
obstructions  that  might  prevent  this  from  being  done, 
cannot  be  disputed,  It  prevails,  as  a  notorious  custom, 
in  all  parts  of  England,  is  recorded  by  all  our  text 
writers,  and  has  been  confirmed  by  high  judicial 
sanction.  Lord  C.  J.  Anderson,  and  the  whole  Court  of 
Common  Pleas,  assert  the  custom  and  the  right  in  the 
most  unqualified  manner  in  Goodday  v.  Michell  (a),  the 
pleadings  in  which  are  to  be  found  in  Coke's  Entries,  651  b. 
That  case,  indeed,  appears  to  be  the  only  decision  in 
the  books  on  the  subject  of  parish  perambulations. 
There  the  justification  failed  ;  but  the  defect  was  in  the 
mode  of  pleading;  for  the  defendant's  right  was  thought 

(a)  Cro.  Etix.441,    S.  C.  Owen,l\.;  Co.  Ent.650b.}  6510.,  7V<  v- 
pas,  pi.  5. 

to 
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1837.      to  be  placed  on  prescription,  and  not  on  custom;  and, 
besides,  the  bar  did  not  embrace  all  the  trespasses  laid 

Taylor  _  r 

against      in  the  declaration.    These  material  faults,  being  pointed 

Devey. 

out  and  adjudged  fatal,  superseded  the  necessity  for 
examining  the  plea  more  minutely,  and  enquiring 
whether  the  custom  was  well  laid.  It  claims  a  pre- 
scriptive right  to  enter  plaintiff's  close  exactly  in  the 
same  manner  as  the  defendant  in  this  action  justifies 
under  the  custom  for  all  and  every  the  parishioners 
upon  the  perambulation  of  the  boundaries  to  enter 
plaintiff's  house,  which  is  averred  to  be  within  the 
parish.  Now  it  is  obvious  that  the  right  to  per- 
ambulate boundaries  cannot  confer  a  right  to  enter  any 
house  in  the  parish,  however  remote  from  the  bound- 
aries, and  though  not  required  to  be  entered  for  any 
purpose  connected  with  the  perambulation  :  and  it  seems 
to  follow  that  a  custom  on  that  occasion  to  enter  a  par- 
ticular house,  which  is  neither  upon  the  boundary  line 
nor  in  any  manner  wanted  in  the  course  of  the  per- 
ambulation, cannot  be  supported. 

On  principle,  therefore,  the  custom  laid  is  bad  in 
law ;  and  the  authority  of  the  case,  as  to  the  form  of 
pleading,  cannot  go  for  much,  as  the  plea  was  set  aside 
for  two  fatal  faults  in  other  respects.  The  report  con- 
tains several  references  to  the  Year-Books,  and  one  to 
Fitzherberf  s  Natura  Brevium  [a),  none  of  which  have 
any  bearing  on  this  objection.  The  Book  of  Entries 
(p.  158)  is  also  quoted;  but  neither  in  that  page,  nor 
in  any  other,  is  light  thrown  upon  it. 

For  the  reasons  given,  we  think  ourselves  bound  to 
give  our  judgment  fpr  the  plaintiff. 

Rule  absolute  for  judgment  non  obstante 
veredicto. 

{a)  Fitz.  N.  B.  185  B. 
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The  Queen  against  The  Justices  of  Rippon. 

A BOROUGH  rate,  in  the  nature  of  a  county  rate,  Sect.  132  of 
stat.  5  & 

was  made,  in  October  1836,  by  the  council  of  the  e  w.4.  c.  76. 

takes  away 

borough  of  Rippon,  under  stat.  5  &  6  W.  4.  c.  76.  s.  92.  certiorari  in 
It  was  appealed  against,  at  the  quarter  sessions  for  the  order  of  bo-" 
borough  ;  and  by  an  order  of  sessions,  Easter,  1837,  the  ^^j^ 
rate  was  quashed  for  reasons  stated  in  the  order.  Worthy,  appeal  against 

^  J     a  rate  (in  the 

in  the  ensuing  term,  obtained  a  rule  nisi  for  a  certiorari  nature  of  a 

m  m  county  rate) 

to  remove  the  order  into  this  Court.  made  under 

sect.  92. 

Cresswell  and  Baines  shewed  cause  in  the  same  ( Trinity) 
term  (a).  Stat.  5  &  6  W.  4.  76.  5. 1 32.  enacts  «  That 
no  conviction,  order,  warrant,  or  other  matter  made  or 
purporting  to  be  made  by  virtue  of  this  act  shall  be 
quashed  for  want  of  form,  or  be  removed  by  certiorari 
or  otherwise  into  any  of  His  Majesty's  Courts  of  Record 
at  Westminster"  Whatever,  therefore,  may  be  the 
merits  of  the  case  as  to  this  order,  it  cannot  be  removed. 
And,  supposing  that  the  certiorari  were  not  taken  away, 
there  is  no  ground  here  for  the  interposition  of  the 
Court.  (The  rest  of  the  argument  is  not  material  to 
the  decision.) 

Sir  J".  Campbell,  Attorney-General,  and  Worthy, 
contra.  Sect.  92  of  stat.  5  &  6  W.  4.  c.  76.  contains  a 
distinct  set  of  provisions  as  to  the  raising  of  a  borough- 
rate,  which  is  to  be  "  in  the  nature  of  a  county  rate 

(a)  June  8th.    Before  Lord  Dcnman  C.  J.,  Littledale,  Patteson,  and 
Williams  Js. 

Vol.  VII.  E  e  the 
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1837.       the  council  are  to  have,  within  the  borough,  the  same 


powers  which  justices  in  sessions  have  as  to  county-rate 
under  stat.  55  G.  3.  c.  51.,  as  nearly  as  the  nature  of  the 


The  Queen 
against 
The  Justices  of 

Rippon.  case  will  admit  (with  certain  exceptions);  and,  on 
appeal  against  the  rate,  the  recorder,  or  the  justices  of 
the  county,  in  quarter  sessions  "  shall  have  power  to 
hear  and  determine  the  same,  and  to  awTard  relief  in  the 
premises,  as  in  the  case  of  an  appeal  against  any  county 
rate."  It  is  evidently  contemplated  that  removal  by 
certiorari  shall  be  incident  to  the  orders  made  in  exer- 
cise of  this  jurisdiction,  as  it  is  to  orders  on  the  subject 
of  county  rate.  Sect.  132  was  not  meant  to  affect  this 
clause;  the  "conviction,  order,  warrant,  or  other 
matter"  spoken  of  in  that  section  refer  to  the  proceed- 
ings regulated  by  the  sections  more  immediately  pre- 
ceding, 126  to  131.  The  general  rule  is,  that  the  writ 
of  certiorari  can  be  taken  away  only  by  express  words. 
Rex  v.  Eaton  [a),  Rex  v.  Terret  (b)9  and  Rex  v.  Ro- 
gers (<?),  shew  the  strict  construction  given  to  clauses 
which  exclude  it.  In  Rex  v.  Bonded),  this  Court  held 
that  the  reference  to  stat.  55  G.  3.  c,  51.,  in  sect.  92  of 
the  present  act,  made  decisions  on  the  former  statute 
applicable  to  cases  under  this  section. 

Cur,  adv.  vult. 


Lord  Denman  C.  J.,  in  this  term  (November  23d),  de- 
livered the  judgment  of  the  Court,  After  stating  the 
nature  of  the  application,  his  Lordship  said,  — > 

We  are  of  opinion  that  the  1 3 2d  section  of  the  act 
takes  away  the  writ  of  certiorari.    It  is  general  in  its 

(a)  2  T.  fi.  89.  (6)  2  T.  R.  735.  (c)  5      #  Aid.  773. 

(d)  ,6  A.  $  E.  905.  S.  C,  as  Rex  v.  The  Recorder  of  Poole,  1  N.  $ 
P.  756. 

terms ; 
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terms;  and  enacts,  "That  no  conviction,  order,  warrant,  1837. 
or  other  matter  made  or  purporting  to  be  made  by  virtue    The  queeV 
of  this  act  shall  "  "  be  removed  by  certiorari."    Now  against 

The  Justices  0  f 

it  is  clear  that  this  order  of  sessions  is  made  by  virtue  of  Rippon. 
the  act ;  and  though,  by  the  ninety-second  section,  the 
borough  rate  is  to  be  made  in  the  same  manner  as  a 
county  rate,  or  as  near  thereto  as  the  nature  of  the  case 
will  admit,  and  a  county  rate  may  be  removed,  yet  that 
consideration  does  not  do  away  with  the  effect  of  the 
132d  section. 

Rule  discharged  (a), 

(a)  See  stat.  7  W.  4.  &  1  Vict.  c.  78.  s.  44. 


The  Queen  against  The  Councillors  of  the 
Borough  of  Derby. 

A RULE  nisi  was  obtained,  in  Michaelmas  term  1836,  At  the  first 
•  election  of 

for  a  mandamus  to  the  councillors  or  the  borough  councillors  for 
of  Derby,  or  any  two  of  them,  to  administer  to  John  ^ut'b^* 
Flewker  the  declaration  required  by  statute  to  qualify  6JV^i  b™'' 
him  for  the  office  of  a  councillor  of  the  said  borough.  ^ere  elected 

°      by  the  smallest 

The  material  facts  were  as  follows.  numbers.  At 

the  election  of 

The  borough  Was  divided,    Under  Stat.   5  &  6  W,  4.   aldermen  im- 
mediately fol- 

c,  76,,  into  six  wards,  to  each  of  which  six  councillors  lowing,  two  of 

i  •  -i     the  councillors 

were  allotted.    On  December  26th,  1835,  six  council-  elected  by 
lors  were  elected  for  Castle  ward,  and  subscribed  the  b^we^e™" 

chosen  alder- 
men. C.  and  D.  were  chosen  councillors  in  their  places,  each  by  fewer  votes  than  had 
been  given  for  A.  or  B.  At  the  time  for  electing  councillors  in  the  following  year,  A. 
and  B.  remained  in  office,  and  C.  was  elected  councillor  in  another  ward,  and  was  ad- 
mitted to  the  office.  The  candidate  for  that  office  who  had  had  the  next  largest  number  of 
votes  disputed  the  election,  on  the  grounds  that  C  was  still  a  councillor  of  the  first  ward, 
inasmuch  as  he  had  been  chosen  to  fill  an  extraordinary  vacancy  ;  that  this  fact  was  noto- 
rious to  the  burgesses  ;  and,  consequently,  that  the  votes  given  for  C.  in  the  second  ward  were 
thrown  away.     A  mandamus  was  therefore  moved  for  to  swear  in  the  opposing  candidate. 

Held  that,  assuming  the  objections  to  be  well  founded  (on  which  the  Court  did  not 
decide),  a  mandamus  could  not  go,  the  office  being  full,  and  being  one  for  which  t\  quo 
warranto  might  be  brought. 

E  e  2  declaration 
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1837.  declaration  required  by  sect.  50  of  the  act.  Harwood 
_   ~   '      and  Johnson  had  the  lowest  number  of  votes.    On  De- 

The  Queen 

against      cember  31st.  1835,  Strutt  and  Forester*  two  of  the  coun- 

The 

Councillors  of  cillors  so  elected,  were  chosen  aldermen.  On  January  9th, 
1836,  Tunnicliffe  and  Lowe  were  elected  councillors  to 
fill  up  the  number  required  for  Castle  ward.  Tunnicliffe 
had  the  largest  number  of  votes,  but  he,  and  also  Lowe, 
had  fewer  votes  than  had  been  given  for  either  Harwood 
or  Johnson,  On  November  1st,  1836,  Harwood  and 
Johnson,  as  the  present  applicant  contended,  should 
have  gone  out  of  office  ;  but  they  continued  on  and  after 
that  day  to  act  as  councillors.  On  the  same  1st  No- 
vember an  election  of  two  councillors  took  place  for 
BecJcet  ward.  Tunnicliffe  and  Flewker,  the  present  ap- 
plicants, were  two  of  the  candidates.  One  Gadsby  was 
highest  on  the  poll,  Tunnicliffe  second,  and  Flewker 
third.  Gadsby  and  Tunnicliffe  were  declared  duly 
elected,  and  were  admitted  councillors.  Flewlcer  con- 
tended that  Tunnicliffe  was  incapable  of  being  elected, 
being  already,  under  the  circumstances  above  stated,  a 
councillor  of  Castle  ward ;  which  fact,  as  he  alleged,  was 
well  known  to  the  burgesses.  Flewlcer  tendered  himself 
at  the  Guildhall  to  subscribe  the  declaration  as  a  coun- 
cillor of  BecJcet  ward,  but  was  rejected ;  and  he  also  at- 
tended the  first  meeting  of  the  council  after  the  election, 
proposing  to  make  the  declaration,  and  to  act  as  coun- 
cillor, but  was  not  permitted  to  do  so.  In  last  Trinity 
term  (a), 

Sir  J,  Campbell,  Attorney- General,  shewed  cause 
against  the  rule,  which  was  supported  by  Jfhitehurst. 

(a)  June  9th.    Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Williams  Js. 

The 
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The  points  discussed  were ;  I.  Whether  the  vacancy  1837. 
in  Castle  ward,  occasioned  by  the  election  of  Strutt  and      "  ~ 

'  J  The  Queen 

Forester  to  be  aldermen,  was  an  ordinary  vacancy,  in  against 

which  case,  by  sects.  30  and  31  of  the  act,  Tunnicliffe  Councillors  of 

Derby. 

and  Lowe  were  the  proper  councillors  to  go  out  of  office 
on  November  1st,  1836,  as  having  been  elected  by  the 
smallest  number  of  votes ;  or  an  extraordinary  vacancy, 
in  which  case,  by  sect.  47,  they  were  to  continue  in 
office  as  long  as  those  parties  would  have  remained  in 
whose  room  they  were  chosen.  —  2.  Whether,  as- 
suming that  Tunnicliffe  was  incapable  of  being  elected 
for  Becket  ward,  that  fact  was  notorious  to  the 
burgesses  ;  and,  if  so,  whether  that  notoriety  was 
equivalent  to  express  notice,  and  rendered  the  votes 
given  for  Tunnicliffe  a  nullity,  leaving  Flewker  second 
on  the  poll.  To  this  point  Rex  v.  Hawkins  («),  and 
the  dictum  of  Lord  Mansfield,  in  Rex  v.  Blissell  (b), 
were  cited. — 3.  Whether  a  motion  for  a  mandamus  was 
proper  in  this  case,  the  office  being  full  de  facto.  On 
this  point  The  Attorney-General  cited  Rex  v.  The  Mayor 
of  Oxford  (c).  Whitehurst  contended  that  a  mandamus 
might  properly  go,  the  object  being  merely  to  compel 
the  doing  of  a  ministerial  act  by  which  the  present 
applicant  might  be  enabled  to  try  the  right;  and  he 
cited  Carpenter's  Case  (d),  and  Rex  v.  The  Archdeacon 
of  Middlesex  (e\ 

Cur,  adv.  vulL 

(a)  \0East,2\l* 

(b)  1  Hoc  on  Elections,  279.  2d  ed.    S.  C.  (not  same  dictum)  1  Dovg. 
398,  note  (22). 

(c)  6J.$E.  349.    S.  C.  1  Nev.  #  P.  474.    And  see  Jtex  v.  The 
Mayor  of  Winchester,  ante,  p.  215. 

(d)  Sir  T.  liay.  439.      (<?)  3  A,  #  E.  615.    S.  C.  5  Nev.  $  M.  494. 


E  e  S 


Lord 
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Derby. 


1837.  Lord  Denman  C.  J.,  in  this  term  (November  23d), 
"  delivered  the  judgment  of  the  Court.    After  stating  the 

The  Queen 

against  nature  of  the  application,  his  Lordship  said,  — 
Councillors  of  The  case  appeared  to  involve  several  questions,  cer- 
tainly of  considerable  difficulty,  in  the  construction  of 
the  act  of  parliament  with  respect  to  the  time  and 
manner  of  supplying  extraordinary  vacancies  in  the 
office  of  councillor  :  but  it  is  not  necessary  to  come  to 
any  decision  upon  those  questions,  inasmuch  as  the  Court 
is  of  opinion  that,  whatever  view  be  taken  of  them,  this 
rule  cannot  be  made  absolute. 

The  motion  was  made  upon  the  ground  of  a  supposed 
ineligibility  in  one  of  the  other  candidates,  Mr„  Tunnicliffe, 
who  had  more  votes  than  Mr.  Flewker,  and  was  declared 
elected  according  to  the  form  prescribed  by  the  thirty- 
fifth  section  of  the  act,  and  has  been  admitted  a  coun- 
cillor ;  the  office,  therefore,  is  full  in  fact,  and  the  remedy 
to  try  whether  it  be  full  in  right  is  by  quo  warranto. 
The  case  is  not  like  that  of  a  disputed  election  of 
churchwardens,  respecting  whose  office  a  writ  of  quo 
warranto  will  not  lie ;  and  there  is  no  necessity  to  ad- 
minister the  declaration  in  order  to  enable  Mr.  Flewker 
to  try  the  validity  of  Mr.  Tunnicliffe's  election.  It  will 
be  time  enough  hereafter  to  consider  whether  such  a 
mandamus  as  is  now  prayed  for  can  be  granted,  if  Mr. 
Flewker  should  succeed  by  a  proper  course  of  proceed- 
ings in  ousting  Mr.  Tunnicliffe,  and  should 'afterwards 
meet  with  any  opposition  in  making  the  declaration  and 
being  admitted  into  the  office  which  he  claims. 

Rule  discharged  with  costs. 
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Ex  parte  The  Inhabitants  of  Broseley.  T£ursdty\> 

v  November  2d. 

TWO  justices  removed  Mary  Mason,  the  widow  of  An  order  of 
removal  to  E. 

Edward  Mason,  from  the  parish  of  Broseley,  111  was  made  upon 
11  i       n   tt?    7    7  i  •  i       r    -n  .an  examination 

the  borough  or  Wenlock,  to  the  parish  or  Eaton  in  stating  a  hiring 
Shropshire,    The  order  was  made  on^the  examinations  servicein"^.* 
of  Thomas  Smith  and  of  Mary  Mason;  the  former  of  un?ersu<* 

^  *  hiring.  On 

whom  stated  that  he  hired  'Edward  Mason,  in  1813,  appeal,  upon 

the  ground 

to  be  his  servant,  and  that  Mason  served  under  such  that  there  was 

.'.'*'.  _  no  such  hiring, 

hiring,  in  Eaton,  for  a  year  (a).    The  parish  of  Eaton  the  respon- 

,    ,  ,       ~7        ,  .  .  i      dents  proved  a 

appealed  to  the  Shropshire  quarter  sessions,  on  the  hiring  in  isio; 
ground,  as  stated  in  the  notice,  "  that  there  was  in  sessio^reftised 
fact  no  such  hiring  or  service  for  a  vear  as  in  the  ex-  I?  go  on  Wlt,h 

o  "  the  case,  ana 

amination  of  Thomas  Smith  in  this  case  is  stated."    On  quashed  the 

order.  Man- 

the  hearing  of  the  appeal,  Thomas  Smith,  who  was  the  damus  to  enter 

continuances 

first  witness  for  the  respondents,  proved  the  hiring  to  and  hear  the 

...  .  appeal  refused : 

have  been  in  1810,  and  not  in  1813:  upon  which  the  l.  Because  the 
sessions,  without  hearing  further  evidence,  held  the  fo^  heard*; 

2.  Because  the 
variance  was 

applied  for  a  case,  which  was  refused.    It  was  not  materiaJ* under 

r  1  stat.  4  & 

alleged,  at  sessions,  that  the  mistake  in  the  examination  5  JF-4'  c«  76'«  i 

s.  81. 

had  deceived  or  misled  the  appellants.  Although  it 

was  not  alleged 
that  the  ap- 

Archbold,  on  affidavit  of  the  above  facts,  moved  for  a  ^^afa^ 


variance  fatal,  and  quashed  the  order.  The  respondents 


mandamus  to  the  justices  to  enter  continuances  and  hear 
the  appeal.  The  settlement  proved  was  substantially 
the  same  as  that  set  forth  in  the  examination,  within  the 
spirit  of  sect.  81  of  stat.  4  &  5  W.  4.  c.  76.    The  state- 

(d)  It  did  not  appear  from  the  affidavit  that  any  other  evidence  of  the 
hiring  and  service  was  given  before  the  two  justices. 

Ee  4  ment 


misled. 
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1837.      ment  in  the  examination  is  now  in  the  nature  of  a  bill 

™  0f  particulars.  "  An  erroneous  date  to  a  bill  of  parti- 
Ex  parte  1 

The  Inhabit-   culars,  which  is  not  calculated  to  mislead  the  defendant, 

ants  of 

Broseley.  will  not  preclude  the  plaintiff  from  recovering  his  de- 
mand ; "  1  Tidd's  Practice,  599  («).  A  stricter  rule  would 
be  hard  on  parishes:  for  the  statements  of  paupers, 
upon  whose  examinations  the  orders  of  removal  must 
usually  be  founded,  will  seldom  be  precisely  accurate  as 
to  dates  and  other  minute  details.  Rex  v.  The  Justices 
of  Cornwall  (b)  shews  that  a  notice  of  appeal  need  not 
explain  the  nature  of  a  settlement  to  be  set  up  by  the 
appellants.  The  sessions  have  refused  to  hear  the  case, 
or  have  heard  it  only  in  part :  the  Court  will  therefore 
grant  a  mandamus,  as  in  Rex  v.  The  Justices  of  Corn- 
wall (b),  and  Rex  v.  The  Justices  of  Cumberland  (c). 


Lord  Denman  C.  J.  In  Rex  v.  The  Justices  of  Cunt" 
berland  [c)  the  sessions  thought  they  had  no  jurisdiction, 
and  declined  to  hear.  Here  the  sessions  heard ;  and, 
besides,  I  think  they  decided  rightly.  Such  a  variance 
might  mislead  materially :  it  cannot  be  necessary  to 
shew  that  parties  were  in  fact  misled.  Rex  v.  The 
Justices  of  Cornwall  (b)  has  been  questioned  (d).  In 
that  case,  I  certainly  thought  that  the  notice  stated  the 
grounds  of  appeal  sufficiently.  The  Court,  in  a  later 
case,  took  a  view  inconsistent  with  this,  considering  that 
such  a  notice,  though  a  formal  compliance  with  the 
statute,  was  too  loose,  and  did  not  furnish  sufficient  in- 
formation. I  think  the  latter  opinion  the  more  satis- 
factory one. 

(a)  9th  ed.  (b)  5  A.  %  E.  134. 

(c)  4  A.  §  E.  695.    See  In  the  Matter  of  Pratt,  ante,  p.  27. 

(d)  See  Rex  v.  The  Justices  of  Derbyshire,  6  A.  E.  885. ;  Bex  v.  Hoi- 
beachf  5  A*  %  E,  685,  j  Rex  v.  Misterton,  6  A.fyE.  878. 

Patteson 


in  the  First  Year  of  VICTORIA.  425 

PattesonJ.    I  think  this  case  has  been  decided;  1837. 
and  I  doubt  whether,  if  the  sessions  were  wrong,  this 

Ex  parte 

Court  would  interfere.  But  I  think  that  they  were  not  The  Inhabit- 
wrong.  The  intention  of  the  clause  will  be  best  efFectu-  Bkoseley. 
ated  by  construing  it  strictly.  If  the  pauper  or  the 
parish  suffer  from  an  inaccuracy  of  this  sort,  it  is  an 
accident,  which  arises  from  wrong  information  having 
been  relied  upon.  Rex  v.  The  Justices  of  Cornwall  (a) 
was  a  very  peculiar  case.  The  question  related  to  the 
settlement  of  the  children  by  a  former  husband :  and 
the  notice  was  considered  to  give  the  respondents  a  full 
understanding  of  all  that  the  appellants  meant  to  try. 

Williams  J.  The  sessions  have  decided  this  case 
already.  But  I  am  by  no  means  satisfied  that  their  de- 
cision was  wrong.  I  think  the  statute  should  be  strictly 
pursued,  and  that  the  settlement  proved  was  different 
from  that  stated  in  the  notice. 


Coleridge  J.  Bex  v.  Holbeach  (b)  decided  that  a 
variance  between  Spalding  feast  and  Holbeach  fair  was 
material,  inasmuch  as  it  might  deceive:  and  we  thought 
the  sessions  right  in  refusing  the  evidence.  So  here,  a 
settlement  proved  under  a  hiring  in  1810  is  materially 
different  from  the  alleged  settlement  under  a  hiring  in 
1813. 

Rule  refused. 


(a)  5  A.  #  E.  134. 


(b)  5A.§  E.  685. 
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Thursday,  Powell,    Hughes,    and    Prothero,  against 
Rees,  Administratrix  of  John  Rees. 

An  administra-  A  SSUMPSIT  for  money  had  and  received  by  the 

tor  is  liable  to  rf~\ 

an  action  for  intestate  to  the  use  of  the  plaintiffs,  and  on  an  ac- 

money  had  and  m                    i              .  . 

received  by  the  count  stated  between  the  intestate  and  the  plaintiffs ;  with 

intestate,  for  ....                                                                .  , 

coal  tortiously  promise  by  the  intestate.    Jrlea,  non  assumpsit ;  with 

froTthe  plahi-  another  plea  not  material  here. 

Sf?  \an?' if  On  the  trial,  before  Coleridge  J.,  at  the  last  Monmouth- 

the  intestate  '                          °  ' 

has  sold  it  and  sfcre  assizes  the  facts  (so  far  as  material  to  the  point 

received  the  v  *■ 

money.  here  reported)  were  as  follows.     The  intestate  had 

And  this, 

although  no  been  lessee  under  the  plaintiffs  of  certain  coal  mines ; 

be  given  of  the  the  minerals  under  three  closes  had  been  excepted  from 

receTveTon  the  tne  demise,  but  he  had  worked  them,  brought  the  coals 

believe  the lact  to  tne  market,  and  received  the  produce.    The  plaintiffs 

of  the  sale.  ^a  j  glie(j  foe  defendant  in  trespass,  after  the  intestate's 

And,  where  r  7 

part  has  been  death,  and  recovered  damages  for  the  coals  abstracted 

raised  more  ° 

than  six  within  the  six  months  next  preceding  that  event,  avail- 
months  before 

the  intestate's  ing  themselves  of  the  remedy  given  by  stat.  3  &  4  W,  4. 

death,  and  part 

within  six  c.  42.  s.  2.    1  he  present  action  was  brought  to  recover 

p^a^tiffmay  damages  for  the  proceeds  of  the  sales  of  coals  by  the 

under^faf^k  intestate  from  under  the  excepted  closes,  for  the  period 

4JT.4.  c.  42.  antecedent  to  the  six  months  before  mentioned  (a). 

s.  2.,  for  so  v  ' 

much  as  was  No  direct  evidence  of  the  amount  obtained  by  the  in- 
raised  within 

the  six  months,  testate  for  the  coals  was  given.    It  appeared  that  they 

had  and  re-  had  been  mixed  with  coals  taken  from  the  mines  de- 

muTha^was  mised,  and  all  sold  together.    The  plaintiffs  relied  on 

thelcts  beinw  tne  evidence  of  surveyors  as  to  the  quantity  of  coal  which 

distinct,  and 

(a)  The  facts,  thus  far,  are  stated  as  in  the  judgment  delivered  by  the 

incompatible.  Lord  Chief  Justice  on  the  present  motion, 

had 


therefore  the 
two  actions  not 
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had  been  excavated.  The  defendant's  counsel  objected 
that  the  action  did  not  survive  against  the  administratrix 
under  these  circumstances;  and  that,  at  any  rate,  the 
action  of  trespass  which  had  been  brought  was  incon- 
sistent with  the  present  action.  The  learned  Judge  re- 
served leave  to  the  defendant  to  move  for  a  nonsuit; 
and  the  plaintiff  had  a  verdict  for  the  sum  which  the 
jury  considered  to  be  the  value  of  the  coal  taken,  de- 
ducting for  the  expense  of  raising  and  conveying  it  to 
market. 

Talfourd,  Serjt.  now  moved  according  to  the  leave 
reserved.  The  first  question  is,  whether,  generally, 
money  had  and  received  can  be  maintained  against  an 
administrator  upon  such  a  tort  committed  by  the  intes- 
tate, or  whether  it  be  a  personal  action  which  expires 
with  the  person.  It  is  true  that,  in  many  instances  of 
tort,  the  party  injured  is  permitted  to  waive  the  tort, 
and  to  proceed  for  the  money  obtained  by  the  tort- 
feasor, affirming  his  act.  This  point  is  discussed  in 
Hambly  v.  Trott  (a).  But  here  there  was  no  evidence  of 
the  actual  price  (&),  which  seems  necessary  to  the  action 
for  money  had  and  received ;  Harvey  v.  Archbold  (c). 
Again,  this  was,  substantially,  an  action  for  an  injury  to 
the  freehold :  and  it  has  never  been  held  that  such  in- 
juries can  be  treated  as  contracts.  The  statute  3  &  4 
W.  4.  c.  42.  s.  2.  seems  to  shew  that  the  legislature 
considered  trespass  to  be  the  only  remedy ;  otherwise  the 
provision  there  would  have  been  unnecessary.  Secondly, 
the  plaintiffs,  by  proceeding  under  the  statute,  have 

(a)  I  Cowp.  371. 

(b)  The  motion  was  also  made  on  the  ground  of  the  absence  of  direct 
evidence  of  any  sale ;  but  the  Court  held  that  the  jury  might  infer  it. 

(c)  3  B.  %  C.  626. 

elected 


1837. 


Powell 

against 
Rees. 
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1837.  elected  to  treat  the  act  of  the  intestate  as  a  trespass. 
  They  cannot  now  waive  the  tort;  and,  if  not,  they  can- 

PoWELL 

against      not  bring  the  action  for  money  had  and  received,  which 
assumes  that  the  act  of  the  tort-feasor  is  affirmed. 

Cur.  adv.  mil. 


Lord  Denman  C.  J.,  in  this  term  (November  9th), 
delivered  the  judgment  of  the  Court. 

In  this  case,  we  disposed  of  one  ground,  on  which  a 
rule  for  entering  a  nonsuit  was  sought  to  be  obtained, 
upon  the  hearing.  It  remains  to  decide  upon  another, 
which  arose  under  the  following  circumstances.  (His 
Lordship  then  stated  the  facts,  as  at  p.  426,  ante.) 

It  was  objected,  in  the  first  place,  generally,  that  no 
such  action  was  maintainable;  that  the  foundation  of  it 
was  a  tort,  the  remedy  for  which  died  with  the  person ; 
and  that  the  doctrine  of  waiving  the  tort  and  suing  upon 
a  contract  implied  by  law,  could  not  be  extended  to  a 
case  in  which  no  remedy  by  action  in  tort  existed  to  be 
waived.  We  were  pressed,  too,  by  the  remark  that  such 
an  action  was  of  the  first  impression,  and  by  the  infer- 
ence to  be  drawn  from  the  language  of  the  section 
above  mentioned,  and  from  the  remedy  there  given.  If, 
however,  the  legal  principles  upon  which  the  action  is 
maintainable  are  clear,  these  considerations  ought  not 
to  prevail.  In  the  present  case,  the  money  which  has 
been  produced  by  the  sale  of  that  which  had  been 
wrongfully  severed  from  the  plaintiffs'  estate,  and  con- 
verted into  chattels,  is  traced  into  the  pocket  of  the 
intestate :  it  cannot  be  doubted  that  an  action  for  money 
had  and  received  would  have  been  maintainable  against 
him  for  that  money.  His  personal  estate  has  come  to 
the  hands  of  the  defendant,  by  so  much  increased ;  and 

we 
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we  cannot  see  any  grounds  why  the  same  action  is  not  1837. 
to  be  maintained  against  her  who  represents  him  in  ~ 

°  r  Powell 

respect  of  that  estate.  against 

Rees. 

In  the  case  of  Hambly  [v.  Trott  (a)  Lord  Mansfield 
very  fully  considers  this  subject,  and  lays  down  the  dis- 
tinctions which  arise,  as  to  the  surviving  of  remedies, 
upon  the  cause  of  action,  and  the  form  of  action.  He 
observes  (b)  that  there  "  is  a  fundamental  distinction. 
If  it  is  a  sort  of  injury  by  which  the  offender  acquires 
no  gain  to  himself  at  the  expense  of  the  sufferer,  as 
beating  or  imprisoning  a  man,  &c.  there,  the  person  in- 
jured has  only  a  reparation  for  the  delictum  in  damages 
to  be  assessed  by  a  jury.  But  where,  besides  the  crime, 
property  is  acquired  which  benefits  the  testator,  there  an 
action  for  the  value  of  the  property  shall  survive  against 
the  executor.  As  for  instance,  the  executor  shall  not  be 
chargeable  for  the  injury  done  by  his  testator  in  cutting 
down  another  man's  trees,  but  for  the  benefit  arising  to 
his  testator  for  the  value  or  sale  of  the  trees  he  shall;" 
The  former  part  of  this  example  illustrates  the  operation 
of  the  recent  statute:  in  the  latter,  which  is  the  present 
case,  it  was  not  needed. 

But  it  was  pressed  on  us,  secondly,  that,  at  all  events, 
this  action  was  not  maintainable  after  recourse  had  been 
had  to  the  statute  first  referred  to ;  for  that  the  plaintiffs, 
having  elected  to  proceed  for  damages  for  the  trespass 
in  part,  could  not  split  it  and  sue  in  contract  for  the 
other  part.  The  conduct  of  the  plaintiffs  may  have  been 
vexatious;  but  that  furnishes  no  legal  answer  to  this 
action,  because,  in  truth,  the  intestate  was  guilty  of  a 
series  of  trespasses,  and  not  of  one  single  wrongful  act. 

(a)  1  Cowp.  371.  {b)  1  Coup.  376. 

The 
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1837.       The  plaintiffs,  therefore,  have  only  pursued  different 
"      remedies  for  different  injuries  :  they  might  indeed  have 

Powell 

against       recovered  a  compensation  for  all  under  the  present 
form  of  proceeding,  but  they  were  not  bound  to  do  so. 
Upon  the  whole  there  must  be  no  rule. 

Rule  refused. 


Friday,  The  Queen  against  Jones. 

November  3d. 

Before  the  ^  March  1836,  Jones  was  elected  an  assessor  of 

passing  of  stat.    \Jr  i     ns*  t       i     it  tt  '  '  •  •  '  i  -A 

7  w.  4.  &  the  borough  of  Carnarvon^  under  the  Municipal  Cor- 

a  ruie  nts^was  poration  Act,  stat.  5  &  6  W.  4.  c.  76.  5.  43.    A  rule  nisi 

obtained  for  a  •     j  c  ,    *  c         ,.  .  ,  . 

quo  warranto  was  obtained  tor  a  quo  warranto  information  against  him 
information      fQr  exercising  the  office.    Several  objections  were  made 

against  a  party  o  J 

elected  assessor  to  tne  defendant's  title  ;  but  the  discussion  turned  upon 

of  Carnarvon,  1 

since  25th  Be-  the  point,  that  the  election  had  been  held  before  a 

cember  1835,  1 

on  the  ground    person  claiming  to  be  mayor,  whose  title  to  the  office 

that  the  party- 
presiding  at      was  bad. 
the  election 
as  mayor  had 

n0After  the  Sir  W-  W'  Follett  and  B'  K  Shards,  now  shewed 

passing  of  the    cause  (a).  It  must  be  admitted  that  the  election  cannot  be 

act,  the  defend-  v 

ant  not  having  supported,  unless  by  stat.  7  ?f.4&  1.  Vict,  c.  78.  Sect.  1 
oTthe^roceed-  of  that  statute  enacts  that  all  elections  made  since  25th  of 
time^he  &  December  1835,  in  any  borough  named,  &c.  (among  which 
SeabTolute?6  *s  Carnar>von\  "  sna11  he  good  to  all  intents  and  purposes, 
Sect,  l  of      notwithstanding  any  defect  in  the  title  or  want  of  title  in 

stat.  7  W.  4.  &  &  J 

l  Vict.  c.  78.,    the  person  "  presiding  at  such  election.    It  is  true  that 

which  cures 
certain  defects 

in  municipal  elections,  is  subject,  so  far  as  relates  to  proceedings  commenced  before  the 
passing  of  the  act,  to  sect.  20,  which  provides  for  the  discontinuance  of  such  proceedings 
only  on  payment  of  costs. 

(a) -In  this  and  two  other  cases  from  the  same  borough,  raising  the 
same  points,  Regina  v.  Potter  and  Regina  v.  Owen. 

this 
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Jones. 


this  enactment  is  made  "  subject  and  without  prejudice  1837. 
to  the  provisions  for  discontinuing  proceedings,"  con-    The  qoeen 
tained  in  sect.  20,  and  that  section  enacts  "  that  every  against 
proceeding  commenced  before  the  passing  of  this  act " 
(17th  July  1837),  "and  still  pending  in  the  Court 
of  King's  Bench  against  any  person  upon  any  ground 
on  which  it  is  herein  declared  that  the  validity  of  the 
election  into  any  corporate  office  shall  not  be  questioned, 
or  for  the  purpose  of  bringing  into  question  the  validity 
of  any  election  or  act  which  is  herein  declared  to  be 
good,  shall  be  discontinued  immediately  upon  the  pass- 
ing of  this  act,  upon  payment  of  the  costs  incurred  up 
to  that  time;  and  the  prosecutor  or  relator  shall  be 
entitled  to  receive  from  the  defendant  in  every  such 
proceeding  all  such  costs,  to  be  taxed  as  between  at- 
torney and  client,  according  to  the  practice  of  such 
Court."    It  will  be  argued  that  these  proceedings  can 
be  discontinued  only  on  payment  of  costs  by  the  de- 
fendant.   But  sect.  1  makes  the  election  good  to  all 
intents  and  purposes ;  and  it  cannot  be  implied  that  all 
elections  in  which  proceedings  have  been  commenced 
are  to  be  excepted,  merely  because  the  enactment  in 
sect.  1  is  to  be  e<  subject "  to  the  provisions  of  s.  20. 
Even  if  this  rule  be  made  absolute,  no  judgment 
of  ouster  can  be  obtained.     In  many  cases  the  de- 
fendants may  have  a  good  title  independently  of  the 
act,  and  ought  not  to  pay  costs  under  a  provision  of 
which  they  do  not  avail  themselves.    Where  it  is  in- 
tended that  there  shall  be  an  exception  as  to  all  actions 
already  commenced,  the  legislature  expressly  makes  the 
exception,  as  in  stat.  54  G.  3.  c.  54.  5.  10.,  and  stat.  5  &  6 
W.  4.  c.  2.  5. 1.    The  two  sections,  taken  together,  may 
be  construed  as  an  enactment  that  proceedings  shall 

be 
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1837.      be  discontinued  on  the  application  of  either  party,  re- 
The  Queen    serving  to  tne  relator  a  power  to  apply  to  the  Court  for 
against      costs.    Here  he  has  not  done  so. 

Jokes. 

Sir  J.  Campbell,  Attorney-General,  and  Jervis,  contra. 
The  meaning  of  the  two  sections,  taken  together,  is, 
that  the  elections  shall  be  valid,  but  that,  where  pro- 
ceedings have  been  commenced,  the  enactment,  as  to 
them,  shall  be  subject  to  the  provision  for  payment  of 
costs  to  the  relator.  The  defendant  here  not  having 
paid  costs,  the  proceedings  must  go  on,  and  the  rule  be 
made  absolute. 


Lord  Denman  C.  J.  The  Court  suspended  its  judg- 
ment in  this  case,  hoping  that  the  difficulty  in  it  might 
be  removed  by  the  statute  which  was  expected  to  be 
passed :  but  that  statute,  instead  of  removing  the  dif- 
ficulties, has  created  new  ones ;  a  result  not  unlikely  to 
arise  from  ex  post  facto  laws.  The  act  says  that  the  pro- 
ceedings shall  be  discontinued  upon  payment  of  costs. 
That,  I  think,  is  a  condition ;  the  defendant  may  have 
them  discontinued,  if  he  thinks  proper  to  pay  the  costs. 
He  may  say,  I  think  my  title  good  independently  of  the 
act,  and  I  will  not  pay  costs.  There  is  therefore  one 
case  in  which  the  provision  for  discontinuing  cannot  take 
effect.  I  am  sorry  to  say  that  the  rule,  here,  must  be 
made  absolute. 

Patteson  and  Williams  Js.  concurred. 

Coleridge  J.    To  say  that  a  defective  election  is 
cured  by  sect.  1,  absolutely  and  unconditionally,  with- 
out reference  to  sect.  20,  would  be  a  monstrous  incon- 
sistency. 
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sistency.    It  is  not  enacted,  in  terms,  that  a  defendant  1837. 
is  to  come  in  on  payment  of  costs,  but  we  must  give  a    The  queen 
reasonable  interpretation  to   the  two  sections  ;  and,  against 

Jones. 

doing  so,  I  think  that  the  condition  of  discontinuance  is 
the  payment  of  costs.  The  question  here  arises  at  an 
early  stage  of  the  proceedings;  but  suppose  the  case 
had  gone  on  to  trial,  and  that  nothing  remained  except 
judgment;  it  would  be  a  strange  consequence  of  the 
act,  if  the  defendant  could  say  to  the  relator,  "  Your 
hands  are  tied  and  I  will  take  no  step." 

Rule  absolute  (a). 

(a)  See  the  next  two  cases. 


The  two  following  cases  may  conveniently  be  added  here. 

The  Queen  against  William  Lloyd  Roberts.  [Wednesday, 

Jfoy  2d,  1838.] 


Carnarvon.    Plea,  of  Trinity  term  1836:  (after  protest- 


QUO  WARRANTO  information,  of  Hilary  term  A  defect  in  the 
.  .        ,  .     •    ,  ,  r  first  election  of 

6  TV.  4.,  for  exercising  the  office  of  an  alderman  of  aldermen  for  a 

borough,  under 
stat.  5  & 

ing  that  the  information  was  insufficient  in  law,  &c.)  :  by  reason  of  "' 
"  Yet  for  plea,  as  to  using  and  exercising,  on  "  &c,  J^0^^" 
"  and  from  thence  continually  afterwards  to  the  time  of  proper  number 

*  was  not  elected, 

exhibiting  the  said  information,  and  having  there  used,"  is  cured  by  stat. 

&  .        '  °  7  W.  4.  & 

&c,  "and  still  there  using,"  &c,  "  the  office  of  an  alder-  l  Vict,  c.  78. 

s.  2. 

man  of  the  said  borough,  and,  for  and  during  all  the  where  a  de- 
time  above-mentioned,  having  there  claimed,  and  still  beenso cured ' 

after  proceed- 
ings in  quo  warranto  commenced,  such  proceedings  are  not  actually  discontinued  by  virtue 
of  sect.  20  ;  but  a  right  immediately  accrues  to  apply  for  a  discontinuance  on  payment  of 
costs  by  defendant  to  prosecutor.     Either  party  may  make  the  application. 

And  it  is  too  late  to  apply  if  the  proceedings  have  been  allowed,  alter  the  passing  01  the 
act,  to  go  on  to  a  decision,  as  a  judgment  of  the  Court  on  demurrer. 

Vol.  VII.  F  f  there 
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[1838.]     there  claiming,  to  be  an  alderman  "of  the  said  borough, 
and  having  used  and  enjoyed  all  the  liberties,  privileges, 

The  Queen  * 

against       and  franchises  to  the  office  of  an  alderman  of  the  said 

W.L.Roberts.  .  .  .  . 

borough  belonging  and  appertaining,  as  in  the  said  in- 
formation mentioned,  he  says  that  he,  the  said  William 
Lloyd  Roberts,  to  wit  on"  31st  December  1835,  66  being 
on  the  burgess  list  of  the  said  borough,  and  being  then 
duly  qualified  to  be  elected  an  alderman  of  the  said 
borough,  according  to  the  provisions  of  a  certain  act  of 
parliament  made  and  passed,"  5  &  6  W.  4.,  "  entitled  " 
&c.,  "  was  then  and  there  duly  elected  an  alderman  of 
the  said  borough,  according  to  the  provisions  of  the  said 
act  of  parliament,  and  then  and  there  duly  made  and 
subscribed  the  declaration  in  that  behalf,  and  by  the 
said  act  of  parliament,  required.  And  the  said  W.  L. 
R.  further  says  that,  being  so  duly  elected  as  aforesaid, 
and  having  so  made  and  subscribed  the  declaration  as 
aforesaid,  he  did  thereupon  use  and  exercise,  and  thence 
continually  afterwards  to  the  time  of  exhibiting  the  said 
information  did  use,"  &c,  ec  and  still  doth  there  use," 
&c,  "  the  said  office  of  alderman  of  the  said  borough, 
and  during  all  the  time  aforesaid  hath  there  claimed,  and 
yet  doth  there  claim,  to  be  an  alderman  of  the  said 
borough,  and  to  have,  use,  and  enjoy  all  the  liberties, 
privileges,  and  franchises  to  the  office  of  an  alderman 
of  the  said  borough  belonging  and  appertaining,  as  in 
the  said  information  mentioned,  as  he  lawfully  might 
for  the  cause  aforesaid:  and  this"&c.  (Verification, 
and  conclusion  in  the  common  form).  Replication, 
that,  before  the  supposed  election  &c,  viz.  26th  Decem- 
ber 1835,  being  the  day  for  the  first  election  of  coun- 
cillors, under  the  act,  eighteen  persons  (the  number 
mentioned  in  the  act)  were  elected  councillors  of  the 

borough 
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borough  (being  the  first  councillors  elected),  and  that,  [1838.] 
on  the  .occasion  of  the  supposed  election  of  W,  L»    m  ~ 

rr  The  Queen 

Roberts^  viz.  31st  December  1835,  sixteen  only  of  the  against 

W.  L.Roberts. 

said  eighteen  persons  met  for  the  purpose  of  electing 
the  aldermen.  That  on  that  occasion  there  were  twelve 
candidates  (naming  them) ;  and  the  said  sixteen  &c, 
assembled  &c,  gave  their  votes  for  the  said  twelve 
candidates  as  follows,  viz. ;  for  the  said  W.  L.  Roberts 
nine  votes ;  for  R.  G.  nine  votes ;  for  eight  other  can- 
didates (severally  named)  eight  votes  respectively ;  and 
for  the  remaining  two  seven  votes  each.  That  W.  L. 
Roberts  was  not  elected  save  on  the  occasion  and  in 
the  manner  aforesaid:  and  so  the  replication  alleged 
that,  at  the  time  and  on  the  occasion  of  the  said  sup- 
posed due  election  of  W.  L.  R.,  six  aldermen,  being 
the  number  required  by  the  act  for  the  said  borough, 
were  not'  elected,  without  this,  that  W.  L.  R.  was  duly 
elected  &c,  in  manner  and  form  &c.  Verification. 
General  demurrer  and  joinder.  The  objection  stated 
in  the  margin  of  the  demurrer-book  was  that,  at  the 
time  of  the  supposed  election,  six  aldermen  were  not 
elected. 

Jervis,  in  support  of  the  demurrer.  The  objection 
is,  that  only  two  aldermen  appear  to  have  been  elected, 
the  candidates  who  have  respectively  the  next  largest 
number  of  votes  being  eight,  and  having  equal  numbers. 
But  objections  of  this  kind  are  specifically  met,  and 
cured,  by  stat.  7  W.  4.  &  1  V.  c.  78.  s.  2.  (a),  which  sec- 
tion 

(«)  Stat.  7  IF.  4.  &  1  Vict.  c.  78.  s.  2.  enacts,  "that  all  elections  duly 
made  or  other  acts  duly  done  since  the  said  25th  day  of  December  at  any 
meeting  of  the  council  or  councillors  of  any  borough  named  in  either  of 
F  f  2  the 
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[1838.]     tion  is  independent  of  the  provision  as  to  discontinuance 
~"      in  sect.  20  of  the  same  act.    He  also  insisted  that  the 

The  Queen 

against      election  was  valid  under  stat.  5  &  6  W.k.c.  76. 

W.L.  Roberts. 

R.  V.  Richards,  contra,  argued  that  the  error  pointed 
out  was  a  defect  in  the  original  constitution  of  the 
borough,  and  was  not  cured  by  stat.  7  W.  4.  &  1  V.  c.  78. 
5.  2.,  that  clause  applying  only  to  invalid  proceedings 
after  the  borough  was  constituted  :  and  that,  until  there 
had  been  a  proper  election  of  aldermen  by  the  coun- 
cillors, the  "  borough  "  spoken  of  in  that  clause  could 
not  be  said  to  exist. 

Jervis,  in  reply,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  We  need  not  consider  the 
state  of  this  question  under  stat.  5  &  6  W.  4.  c.  76.,  if  the 
later  act  has  cured  the  defect  complained  of.  No  such 
case  under  the  former  act  will  arise  again.  It  is  clear 
that  the  new  statute  was  passed  with  reference  to  this, 
among  other  difficulties.  Some  ambiguity  does  indeed 
remain,  but  the  word  "  councillors "  points  out  the 
meaning.  It  is  unnecessary  to  consider  what  act  of  the 
"  council "  is  contemplated  by  sect.  2  of  stat.  7  TV.  4. 
&  1  V,  c.  78. ;  there  is  no  act  that  could  be  done  by 
the  "  councillors,"  as  distinguished  from  the  council, 
except  the  election  of  aldermen.  The  election  is  there- 
fore made  valid  by  the  late  statute. 


the  schedules  of  the  said  act  by  a  majority  of  the  members  of  the  council 
or  councillors  present  at  such  meeting,  the  whole  number  present  not 
being  less  than  one  third  part  of  the  number  of  the  whole  council,  shall 
be  good  notwithstanding  that  the  whole  or  due  number  of  aldermen  may 
not  have  been  then  elected. " 
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Little  dale  J.  I  am  of  the  same  opinion.  As  to  [1838.] 
the  observation  that  there  is  no  "  borough "  till  the 

&  The  Queen 

corporation  is  formed  in  all  its  parts,  I  think  we  cannot  against 
here  give  the  word  that  extended  sense.    It  is  sufficient 
that  the  place  is  a  borough  mentioned  in  the  schedule. 

Patteson  J.  Whatever  doubt  might  have  existed 
under  the  original  act  as  to  this  election,  there  is  none 
under  the  later  statute.  In  sect.  2  "  council "  and 
"  councillors  "  are  spoken  of  in  contradistinction,  as  in 
stat.  5  &  6  TV,  4.  c.  76.  s.  25.  And  the  first  election  of 
aldermen  is  the  only  occasion  on  which  the  <€  council- 
lors "  can  ever  elect. 

Coleridge  J.  concurred. 

Judgment  for  the  defendant. 

B.  V.  Richards  then  applied  for  costs  under  sect.  20 
of  stat.  7  W.  4.  &  1  Vict.  c.  78.,  but 

The  Court  were  of  opinion  that  the  costs  followed  the 
judgment  in  the  usual  course. 

In  the  same  term,  May  10th,  upon  affidavit,  stating 
that  no  application  had  been  made  for  a  discontinuance 
of  proceedings,  nor  any  notice  given  by  the  defendant, 
before  arguing  the  demurrer,  that  the  question  thereby 
raised  was  set  at  rest  by  stat.  7  W,  4.  and  1  Vict.  c.  78., 
and  that  the  defendant  would  rely  on  that  act. 

Sir  W.  W.  Follett  moved  for  a  rule  to  shew  cause  why 
the  defendant  should  not  pay  the  costs  as  between 
attorney  and  client,  and  why  proceedings  on  the  judg- 
ment should  not  be  stayed  in  the  mean  time,  or  why  the 
judgment  to  be  entered  up  for  the  defendant  should  not 
F  f  3  order 
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[1838.]     order  such  costs.    If  the  defendant  meant  to  avail  him- 
■  self  of  the  act,  he  ought  to  have  applied  for  the  pro- 

The  Queen  #  .  . 

against      ceedings  to  be  discontinued,  which  would  have  been 

W.L.Roberts. 

granted  only  on  his  paying  the  costs.  His  omission 
ought  not  to  prejudice  the  relator,  who  could  not  dis- 
continue, since  he  had  no  power  of  forcing  the  defendant 
to  elect  whether  or  not  he  would  avail  himself  of  the 
statute.  If  neither  party  is  to  apply,  but  the  act  of  itself 
discontinues  the  proceedings,  then  of  itself  it  imposes 
the  costs  on  the  defendant.  Suppose  the  parties  had 
gone  to  trial  on  both  questions,  the  title  independently 
of  the  statute,  and  the  defence  under  the  statute ;  and 
the  first  question  had  been  decided  against  the  defend- 
ant, and  the  second  for  him ;  the  intention  of  the  legis- 
lature could  have  been  fulfilled  only  by  giving  judgment 
for  the  defendant,  but  making  him  pay  the  costs  as  be- 
tween attorney  and  client. 

Lord  Denman  C.  J.  Sect.  20  enacts  that  the  pro- 
ceeding shall  be  discontinued  immediately  upon  the 
passing  of  the  act,  on  payment  of  costs.  We  have 
already,  in  Regina  v.  Jones  («),  held  this  to  mean  only 
that  there  is,  immediately  upon  the  passing  of  the  act, 
a  right  to  discontinue,  not  a  discontinuance  ipso  facto. 
Either  party  may  make  the  application.  If  the  pro- 
secutor did  so,  and  there  were  a  doubt  whether  the 
defendant  would  not  rely  upon  his  title  as  it  stood 
independently  of  the  act,  we  should  call  upon  the  de- 
fendant for  his  answer  as  to  this,  and  so  the  clause 
might  be  put  into  operation.  But,  as  both  parties  here 
have  let  the  proceedings  go  to  an  end  without  applying 
for  a  discontinuance,  the  section  does  not  operate. 

(a)  Ante,  p.  430. 

LlTTLEDALE 


in  the  First  Year  of  VICTORIA.]   ■  439 

Littledale  J.    The  statute  does  not,  of  itself,  put  [1838.] 
an  end  to  the  proceedings.    If  the  enactment  had  been 

r  &  m  The  Queen 

that  there  should  be  no  further  proceedings,  that  would  against 
have  stopped  them  at  once ;  but  the  word  "  discon- 
tinued 99  shews  that  one  of  the  parties  is  to  act.  Either 
might  apply ;  and  this  should  be  done  in  a  reasonable 
time  after  the  passing  of  the  statute.  Here  neither  party 
has  applied ;  but  the  case  has  been  put  into  the  Crown 
paper  and  allowed  to  take  its  course. 

Patteson  J.  Although  sect.  2  contains  no  refer- 
ence to.  sect.  20,  such  a  reference  must  be  understood, 
because  sect.  20  afterwards  speaks  of  every  proceeding 
"  upon  any  ground  on  which  it  is  herein  declared  that 
the  validity  of  the  election  into  any  corporate  office 
shall  not  be  questioned,  or  for  the  purpose  of  bringing 
into  question  the  validity  of  any  election  or  act  which 
is  herein  declared  to  be  good."  This  Court  has  decided 
that  sect.  20  does  not,  of  itself,  discontinue  the  pro- 
ceeding; and  it  would  be  impossible  to  hold  that  it 
does ;  for  there  may  always  be  a  question,  which  either 
party  may  raise,  whether  the  case  be  within  the  act. 
But  no  difficulty  can  arise  from  holding  that  either 
party  may  apply  for  a  discontinuance.  The  relator 
must  know  what  his  objections  to  the  title  are,  and 
whether  the  act  cures  them :  he  may,  if  he  pleases, 
apply  to  discontinue  and  receive  costs ;  and,  if  the 
defendant  resists  the  application  on  the  ground  that 
he  means  to  defend  his  title  without  having  recourse  to 
the  act,  but  does  subsequently  take  advantage  of  the 
act,  he  will  have  to  pay  costs  as  between  attorney  and 
client.  If  the  defendant  wishes  to  stop  the  proceedings 
earlier,  relying  on  the  act,  he  may  apply  for  a  discon- 
F  f  4  tinuance, 


W.L.Roberts. 
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[1838.]      tinuance,  upon  his  payment  of  costs.  If  neither  applies, 

The  Qu^en    an^  ^e  case  ^°es  °n  t0  ju^Sment'  ifc  stands  independent 
against      of  the  act,  and  the  ordinary  rule  prevails.    For  it  is 
open  to  either  party  to  say  that  the  act  does  not  apply ; 
and  here  the  relator  did  so  contend. 

Coleridge  J.  The  meaning  of  sect.  20  is  not  free 
from  doubt ;  but  clearly  the  act  does  not  itself  discon- 
tinue the  proceedings.  For  the  words  "  upon  pay- 
ment of  the  costs  "  imply  a  condition ;  and  non  constat 
that  the  condition  will  be  accepted.  The  relator  might 
have  applied  earlier.  It  is  said  that  he  perhaps  could 
not  know  whether  the  defendant  would  rely  on  the 
act;  but,  first,  if  it  be  the  relator's  business  to  apply, 
he  should  do  so,  and  cannot  afterwards,  in  default  of  so 
doing,  avail  himself  of  the  provision.  Secondly,  and 
principally,  the  relator  must  know  whether  he  have  a 
case  with  which  he  can  go  on ;  and,  if  he  has  not,  it  is 
his  business  to  discontinue. 

Rule  refused  (a). 

(a)  See  the  next  case. 


in  the  First  Year  of  VICTORIA.] 


441 
[1838.] 


The  Queen  against  William  Roberts.  {Wednesday, 

^  °  June  13th, 

1838.] 

IN  this  case  a  quo  warranto  information  had  been  filed  If  a  quo  war- 
ranto inform- 

against  the  defendant  for  exercising  the  office  of  ation  has  been 

mayor  of  Carnarvon,    The  objection  to  his  title  turned  count^fa 

upon  the  objection  to  those  of  the  aldermen,  stated  in  thkh'is^fter- 

Begina  v.  W.  L.  Roberts,  ante,  p.  433.    The  pleadings  ^7^4  by 

had  gone  on  to  a  replication,  which  was  filed  in,  or  as  of,  &  1  vicL 

&  .  c- 78-' and  the 

Trinity  term  1836.    After  the  decision  of  this  Court  on  prosecutor  does 

not  apply  for  a 

the  demurrer  in  W.  L.  Roberts's  case,  a  rule  was  ob-  discontinuance 

_      ...  iiri  i  i  immediately  on 

tamed  calling  on  the  defendant  to  shew  cause  why  pro-  the  passing  of 
ceedings  should  not  be  discontinued  on  payment  of  costs  further' costs 
to  the  relator,  as  between  attorney  and  client.  j^uar^^s 

Court,  on  a 
subsequent 

Jervis  now  shewed  cause.    This  objection  is  cured  application 

(before  the  case 

by  stat.  7  W.  4.  &  1  Vict.  c.  78.  s.  2.,  which  is  not,  like  's  finally  de- 
cided), will 

sect.  1,  over-ridden  by  sect.  20.    At  all  events,  the  mo-  allow  him  to 
tion  should  have  been  made  immediately  on  the  passing  but  with  costs 
of  the  act;  it  is  unjust  to  carry  on  the  cause  till  it  is  the^assTng^f 
almost  ripe  for  decision,  and  then  call  upon  the  defend-     Although  the 
ant  for  all  the  costs  down  to  that  period.    The  costs  *"esJson  of  the 

1  delay  was,  that 

become  due  either  on  the  passing  of  the  act,  or  on  a  dis-  the  question, 

■  whether  or  not 

continuance  by  the  relator  immediately  after  its  passing,  the  act  made 

the  title  good, 

No  subsequent  costs  should  be  allowed.  The  defendant  was  depending 
here  may  insist  that  his  title  is  good,  independently  of  wVkhwoukT6 
the  late  act.  If  so,  the  Court  will  not  make  the  de-  E^^the*" 
fendant  pay  costs ;  for,  if  the  statute  had  not  passed,  and  Pr.osJcutor  aP- 

1    J  '        7  f  '  plied  as  soon  as 

possible  after 
that  case  was  decided. 

On  motion  by  prosecutor,  as  above,  for  a  discontinuance,  the  Court  refused  to  allow 
him  costs  of  the  application. 

the 
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[1838.]     the  case  had  proceeded  to  judgment,  the  defendant 
would  have  been  entitled  to  his  costs.    Again,  if  the 

The  Queen  .  ° 

against      defendant  refuse  to  avail  himself  of  the  statute,  by  re- 

W  RfOBERTS* 

jecting  the  condition  of  paying  costs,  the  Court  is  still 
bound  to  take  notice  that  the  objection  is  cured  by  the 
statute,  and  the  defendant  will  be  entitled  to  judgment, 
and  to  costs  in  course,  according  to  the  decision  in  Re- 
gina v.  W.  L.  Roberts  («). 

Sir  W.  W.  Follett,  contra.  The  last  decision  in  Regina 
v.  JV.  L.  Roberts  (b)  has  certainly  decided  that,  where  a 
quo  warranto  information  has  been  brought  on  a  defect 
of  title,  since  cured  by  stat.  7  W.  4.  &  1  Vict.  c.  78.  s.  2., 
it  lies  upon  the  prosecutor  to  move  for  a  cessation  of 
proceedings,  if  he  wishes  to  entitle  himself  to  costs  under 
that  act.  It  would,  in  most  cases,  be  unjust  that  a  party 
who  commenced  proceedings  when  there  was  a  good 
objection  to  the  title  should  lose  any  part  of  his  costs 
when  that  title  is  made  good  by  a  subsequent  act.  The 
costs,  generally,  ought  to  be  taxed  down  to  the  time 
when  the  prosecutor  applies ;  if  it  is  suggested  that  any 
part  of  them  has  been  forfeited  by  laches,  that  is  a 
question  for  the  Master.  But  here  the  prosecutor  did  ap- 
ply as  soon  as  the  decision  in  Regina  v.  W.  L.  Roberts  (a) 
made  it  clear  that  a  discontinuance  was  necessary. 

Lord  Denman  C.  J.  I  agree  that  the  relator  is,  by 
the  statute,  entitled  to  costs  down  to  the  time  of  his 
application  to  the  Court.  But  that  is  an  application 
immediately  on  the  passing  of  the  act.  He  is  not  to 
wait  for  the  purpose  of  seeing  what  the  Court  will  do 
in  a  particular  case.    He  ought  to  know  the  law. 

(a)  Ante,  p.  437. 

(6)  Ante,  p.  437.    See  Regina  v.  Jones,  ante,  p.  430. 
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Littledale  J.    The  relator  is  obliged  to  contend  [1838.] 
that  costs  are  given  him  by  the  act  down  to  the  time  _,"~T 

&  J  The  Queen 

of  his  actually  discontinuing.    But  he  ought  to  have  against 

J  fo  b  W.  Roberts. 

taken  his  step  without  delay.  If  he  deferred  it  to  await 
the  judgment  of  the  Court  in  another  case,  we  cannot 
help  that. 

Patteson  J.  We  cannot  get  rid  of  the  express 
words  of  sect.  20,  "  shall  be  discontinued  immediately 
upon  the  passing  of  this  act."  If  the  act  had  entitled 
him  to  discontinue  without  any  previous  step,  the  re- 
sult, as  to  costs,  would  have  been  the  same  as  it  is 
here  (a). 

Sir  W.  W.  Follett  then  contended  that  the  prosecutor 
ought  to  have  his  costs  of  the  present  application. 

Jetvis,  contra.    This  is  a  collateral  proceeding ;  the 
provision  for  costs  does  not  extend  to  it. 
Per  Curiam, 

66  Ordered,  That  the  proceedings  in  this  prose- 
cution be  immediately  discontinued,  upon  pay- 
ment of  costs  to  the  relator,  as  between  attorney 
and  client.  And  it  is  further  ordered,  that  the 
coroner  and  attorney  of  this  Court  do  tax  the 
costs  of  the  said  relator,  as  between  attorney  and 
client,  up  to  the  time  of  the  passing  of  the  statute, 
passed  in  the  first  year  of  her  present  Majesty's 
reign,  chapter  78  :  and  that  the  defendant  do 
pay  such  costs,  so  taxed  as  aforesaid,  to  the  said 
relator  or  his  attorney,  pursuant  to  the  said 
statute." 

(a)  Williams  J.  had  left  the  Court. 


444  CASES  in  MICHAELMAS  TERM 

1837. 


Saturday,  Sibley  against  Fisher. 

November  4th. 

Declaration  on  ^^SSUMPSIT.     The  declaration  stated  that  John 

change  drawn  Smith,  on  10th  December  1836(a),  made  his  bill  of 

b^ind^rseT  ^  exchange,  directed  to  John  Smith  the  younger,  payable 

dorlef- Tssue  to  nis>  the, drawer's,  own  order,  for  26/.  lis.,  at  three 

on  the  indorse-  montns  after  date :  that  John  Smith,  the  drawer,  indorsed 

ment.  Ihe 

bill,  when  pro-  to  the  defendant,  the  defendant  to  Joshua  King*  Kins;  to 

ducedatthe  ^  6  b 

trial,  to  prove    Dalcin,  DaMn  to  Handley,  and  Handley  to  the  plain- 

the  indorse-  ' 

ment,  appeared  tili  ;  and  that  the  drawee  did  not  pay  on  presentment  at 

altered6,  in  the  maturity,  &c.    Pleas,  1st,  2d,  3d,  4th,  tendering  issues 

plcemb™ to5th  respectively  on  the  indorsements  of  the  defendant,  King, 

10th  December.  j)afcin  an(j  Hundley :  and  issues  thereon.    There  were 

Held,  that,  on  '  ^ 

this  issue,  the    ajso  other  issues,  not  material,  which  were  found  for  the 

indorsement 

might  be  read  plaintiff. 

vious  proof  that  On  the  trial  before  Lord  Denman  C.  J.,  at  the  Mid- 
was  made  dlesex  sittings  after  last  Trinity  term,  the  bill  was  pro- 
wls Negotiated,  duced  for  the  purpose  of  proving  the  indorsements.  It 
corresponded  with  the  declaration,  except  that  the  date 
appeared  to  have  been  altered  from  December  15th  to 
December  10th.  The  defendant's  counsel  contended 
that  the  bill  could  not  be  read,  even  for  the  purpose  of 
proving  the  indorsements,  until  the  alteration  was  ac- 
counted for,  and  shewn  to  have  been  made  before  the 
bill  was  issued.  The  plaintiff's  counsel  contended  that 
the  drawing  of  the  bill,  as  stated  in  the  declaration,  was 
admitted'.  The  Lord  Chief  Justice,  being  of  this  opi- 
nion, over-ruled  the  objection ;  no  evidence  on  the  sub- 


(a)  There  was  no  videlicet. 


ject 
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ject  was  given  for  the  plaintiff;  and,  the  indorsements 
having  been  proved,  and  evidence  given  by  the  defend- 
ant to  shew  that  the  alteration  was  after  the  issuing,  his 
Lordship  left  it  to  the  jury  to  say  whether  the  alteration 
had  been  made  before  or  after  the  issuing.  The  jury 
found  that  the  alteration  was  made  before  the  issuing ; 
and  the  plaintiff  had  a  verdict. 

Jervis  now  moved  (a)  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered. 
It  will  be  conceded,  as  a  general  rule,  that  he  who  pro- 
duces and  seeks  to  use  a  bill  of  exchange  or  promissory 
note  in  evidence  is  bound  to  explain  any  apparent  im- 
portant alteration,  and  to  shew  that  it  was  made  before 
the  instrument  was  negotiated.  An  important  alteration 
after  negotiation  makes  <  the  bill  or  note  a  new  and  dif- 
ferent instrument;  and  the  stamp,  having  done  its  office 
upon  the  first  instrument,  is,  upon  the  alteration,  as  it 
were  removed  from  the  paper,  and  the  new  bill  or  note 
is  virtually  unstamped ;  CJiitty  on  Bills,  207,  &c.  (b). 
The  onus  of  proof  lies  upon  him  who  would  use  the 
evidence :  Bishop  v.  Chambre  (c) ;  and  with  reason ;  for  in 
common  prudence  he  who  takes  an  altered  instrument 
should  inquire  into  the  circumstances,  and  be  prepared 
to  prove  them  when  required.  It  was  said,  however, 
that  the  form  of  this  record  alters  the  question,  and  re- 
lieves the  plaintiff  from  the  proof.  It  is  true  that  the 
defendant  admits  the  making  of  the  bill  as  declared 
upon ;  and,  if  it  were  unnecessary  to  look  at  the  bill  for 
other  purposes,  the  objection  would  not  arise.  Here  the 
indorsements  are  denied  ;  and,  though  the  handwriting 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  Js. 

(b)  8th  edit.  (c)  Chitty  on  Bills,  212.    S,  C.  M.  $  M.  11G. 

on 


1837. 


SlELEY 

against 
Fisher. 


Fisher. 
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1837.  on  the  back  of  the  paper  may  be  proved  and  read  without 
the  explanation,  vet,  as  soon  as  it  is  sought  to  ascertain 

Sibley  .  " 

against  what  bill  they  refer  to*  and  for  that  purpose  to  read  the 
bill,  the  alteration  becomes  an  obstacle ;  for,  without  ex- 
planation, the  bill  is  unstamped,  and  cannot  be  looked  at 
for  any  purpose.  The  defendant  admits  that  Smith 
made  a  bill  on  the  10th  December ■,  but  says,  I  did  not 
indorse  that  bill,  nor  did  the  other  parties  mentioned 
in  the  record*  To  prove  this  the  bill  must  be  read, 
though  admitted  for  another  purpose.  If  it  had  no 
stamp  it  could  not  be  used;  and  the  alteration,  not 
explained,  has,  in  effect,  the  same  consequence. 

Cur,  adv.  vidt. 


Lord  Denman  C.  J.,  on  a  subsequent  day  of  the  term 
{November  15th),  delivered  the  judgment  of  the  Court. 

As  these  pleadings  stand,  we  think  that  the  plaintiff 
was  not  bound  to  explain  the  alteration  before  the  in- 
dorsement was  read.  The  making  of  the  bill,  as  set 
out  in  the  declaration,  was  admitted  on  the  record :  the 
only  issues  were  on  the  indorsements.  It  therefore  did 
not  lie  on  the  party  who  produced  the  bill  for  the  mere 
purpose  of  proving  the  indorsements  to  account  for  the 
alteration. 

Rule  refused. 


in  the  First  Year  of  VICTORIA. 
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Doe  on  the  Demise  of  Plevin  and  Another,  Monday, 
against  Brown  and  Another,  Assignees  of  November  6th- 
John  Platt. 

if|N  the  trial  of  this  ejectment  at  the  last  Chester  ^.demised a 

"  •  i    r  177  r>  t  L  c        i  house  and  lands 

assizes,  before  Alder  son  jd.,  a  verdict  was  round  to  B.,  and 
for  the  defendants,  but  leave  given  to  move  to  enter  a 
verdict  for  the  plaintiff;  and  now  %£S&^ 

mises,  and  all 
his  personal 

Evans  moved  accordingly  (a).    (The  facts  and  the  estate,  to  c. 

&  17      •       \  .  A.  told  B.  that 

grounds  of  motion  are  fully  stated  in  the  judgment  of  he  had  as- 

,  .  signed  the  pre- 

the  Court.)  mises,  and 

1,  7         _     requested  him 

Cur,  adv.  VUlt.  t0  give  C.  an 
acknowledg- 
ment, where- 

On  a  subsequent  day  of  the  term  (November  25th),      ^ shillfn^ 

Lord  Denman  C.J.  delivered  judgment  as  follows,  and  sub- 
sequently 

This  was  an  application  to  enter  a  verdict  for  the  lessors  agreed  with  c. 

to  give  up  pos- 

of  the  plaintiff,  under  the  following   circumstances,  session  to  him 
The  defendants  defended  as  landlords  of  Joseph  Platt,  and  lands  re- 
the  tenant  in  possession.    John  Platt  had  demised  to  theusualtimes 
him  in  1830.    Subsequently  he  had  become  embar-  receiving  an  al- 

*         J  lowance  for  Ins 

rassed:  and,  in  July  1836,  assigned  the  premises  and  improvements. 

'  ^  &  r  Afterwards, 

all  his  personal  estate  to  the  lessors  of  the  plaintiff,  and  while  the 

premises  were 

He  went  with  them  at  the  time  to  the  dwelling  house,  still  in  B.'s 

informed  Joseph  that  he  had  so  assigned,  and  requested  became  bank- 
rupt, and  C. 
brought  eject- 
ment.   The  assignees  under  A.'s  commission  defended  as  landlords,  and  contended  that 
the  assignment  to  C.  was  invalid,  A.  having  become  bankrupt  when  he  made  it. 

Held,  that  the  acknowledgments  above  mentioned  did  not  estop  B.,  or  the  assignees  as 
representing  him,  from  contesting  C.'s  title  on  the  above  ground  ;  such  acknowledgments 
having  been  made  in  consequence  of  A.'s  representations,  in  which  he  suppressed  the  facts 
rendering  the  assignment  invalid. 

(a)  Before  Lord  Denman  C.  J.,  Palleson,  Williams,  and  Coleridge  Js. 

him 


CASES  in  MICHAELMAS  TERM 


him  to  give  them  an  acknowledgment.  Accordingly  he 
gave  them  Is.  In  September  1836,  the  lessors  of  the 
plaintiff  proposed  to  raise  the  rent,  and  Joseph  signed 
the  following  memorandum  :  — 

<c  I  agree  with  William  Newall  and  James  Plevin  to 
deliver  up  the  peaceable  possession  of  the  Holywell 
Farm  at  the  usual  times  of  giving  up  the  lands,  and 
also  to  quit  the  house  and  premises  at  the  usual  times 
of  giving  up,  to  the  above  William  Newall  and  James 
Plevin.  As  witness  my  hand  this  19th  day  of  September 
1836:  making  Mr.  Joseph  Piatt  allowance  for  such 
improvements  as  may  be  considered  by  two  impartial 
persons  of  right." 

Signed  "  Joseph  Piatt." 

Subsequently  a  flat  in  bankruptcy  issued  against 
John  Piatt,  under  which  he  was  declared  a  bankrupt; 
and  the  defendants  are  his  assignees.  The  contention 
in  the  cause  was  between  the  assignees  under  the  as- 
signment of  July  1836,  and  those  under  the  flat,  who 
disputed  the  validity  of  that  transaction.  It  was  in- 
sisted, however,  on  the  part  of  the  former,  that  in  this 
action  that  question  was  not  open,  and  that  the  defend- 
ants coming  in  to  defend  as  the  landlords  of  Joseph 
were  in  no  better  condition  than  he ;  and  that  he,  after 
the  payment  of  the  Is.  and  the  signing  the  memo- 
randum, was  estopped  from  disputing  the  title  of  the 
lessors  of  the  plaintiff. 

Supposing  this  question  to  be  open,  no  dissatisfaction 
is  expressed  with  the  summing  up  or  the  finding  of  the 
jury ;  and  the  only  point  for  us  to  consider  is,  whether 
the  learned  Judge  should  have  allowed  the  inquiry  to 
be  instituted. 

We 


in  the  First  Year  of  VICTORIA. 


We  are  very  clearly  of  opinion  that  he  was  right  in  1837. 
so  doing.    No  general  rule,  when  rightly  understood,  is      "  " 

a  s  &  Doe  dera. 

more  important  or  more  strictly  to  be  observed  than  Plevin 

against 

that  which  precludes  the  tenant  from  disputing  the  title  Brown. 
of  his  landlord  ;  and  we  may  concede  that,  in  the  pre- 
sent case,  the  defendants  stood  in  the  same  situation  as 
Joseph  Piatt,  and  could  avail  themselves  of  no  defence 
which  was  not  open  to  him.  But  he  had  not  received 
his  possession  first  from  the  lessors  of  the  plaintiff,  nor 
was  any  attempt  made  to  question  that  title  under  which 
he  had  received  possession.  Assuming  that  the  Is.  was 
paid  by  way  of  acknowledgment,  which  we  are  informed 
by  the  learned  Judge  was  very  questionable,  still  it  was 
paid  in  the  first  instance  upon  the  request  and  under 
the  representations  made  by  John  Piatt,  and  the  memo- 
randum signed  only  as  a  consequence  of  that  payment, 
and  upon  the  faith  of  the  same  representations.  If,  at 
the  very  time  when  John  Piatt  informed  Joseph  of  the 
assignment  to  the  lessors  of  the  plaintiff',  he  had  com- 
mitted an  act  of  bankruptcy,  and  that  assignment  which 
he  represented  as  valid  was  in  truth  void,  he  was  prac- 
tising a  fraud  on  Joseph  ;  and  no  case  has  decided  that 
it  would  not  be  open  to  Joseph  to  explain  under  what 
circumstances  he  made  any  attornment  or  other  acknow- 
ledgment. Gregory  v.  Doidge  {a)  is  a  strong  and 
direct  authority  to  the  contrary.  There  was  both 
the  fact  of  Is.  paid  as  an  acknowledgment  of  Doidge1  $ 
title,  and  an  agreement  with  him,  after  a  statement 
of  the  amount  of  rent,  to  depasture  some  of  his  cattle 
in  part  payment  of  the  rent.  But  this  was  done  on 
the  representation  of  Doidge's  brother,   and  in  ig- 


Vol.  VII. 


(a)  3  Bing.  474. 

G  g 
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1837.  norance  of  a  defect  in  his  title;  and  the  Court  of 
Common  Pleas  was  clearly  of  opinion  that,  under  these 

Doe  dem. 

Plevin      circumstances,  the  plaintiff,  not  having  come  into  pos- 

against 

Brown.  session  under  Doidge,  might  shew  that  he  was  not  his 
landlord.  Had  even  John  Piatt  been  the  lessor  of  the 
plainthT,  it  would  have  been  open  for  Joseph  to  have 
shewn  a  cesser  of  his  title  before  the  day  of  demise ;  for 
that  would  have  been  consistent  with  the  accepting  pos- 
session from  him.  Upon  the  broad  principle,  however, 
that  it  is  always  open  to  a  party,  not  guilty  of  laches,  to 
explain  and  render  inconclusive  acts  done  under  mistake 
or  through  misrepresentation,  we  think  this  inquiry 
properly  gone  into  :  and  consequently  there  will  be  no 
rule. 

Rule  refused. 


in  the  First  Year  of  VICTORIA. 
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RAWSON  against  ElCKE.  Tuesday 

P  November  7th. 

DEBT  for  use  and  occupation  of  a  messuage,  &c.  Contract  (dated 
-r»i  i         •  i   i    r        t  •    7      dprtt  28th)  as 

Jrlea,  non  assumpsit.    (Jn  the  trial  before  Little-  follows :  —A. 
dale J.,  at  the  last  assizes  at  Lewes,  it  appeared  that  the  ^uteto  il\ 
following  instrument  had  been  executed  by  the  defend-  lease  of  a11  »that 

o  J  messuage,  &c, 

ant  and  one  Homan.  habendum  to 

B.,  his  ex- 

"  An  agreement,  made  the  28th  day  of  April  1835,  ecu  tors,  &c, 

for  seven  years, 

between  Benjamin  Homan,  of  St.  Leonard' s-on-the-Sea,  from  24th  June 
in  the  county  of  Sussex,  builder,  of  the  one  part,  and  yearly  rent  of 
Charles  Eicke,  of  the  same  place,  gentleman,  of  the  other  half  yearly^ the 
part.    The  said  B.  H.  agrees  to  make  and  execute  unto  eoveVantTtT^ 
the  said  C.  E,  a  good  and  valid  lease  of  all  that  mes-  ^  Y.ent  ?nLd  to 

°  repair,  with 

suage  or  tenement  and  dwelling-house  situate  on  the  Pr°viso  for  re- 

entry  on  non- 

Marina,  St.  Leonard's  aforesaid,  and  numbered  67,  performance  of 

covenants:  B. 

together  with  all  cellars,  watercourses,  easements,  and  agrees  to  ac- 

,        ,11        •  iii  i  -i  cePt  sucn  lease 

appurtenances  thereto  belonging;  to  hold  to  the  said  and  execute  a 
C.  E.,  his  executors  and  assigns,  for  the  term  of  seven  and^fulther 
years,  from  the  24th  day  of  June  next,  at  and  under  fhedweUhT* 
the  yearly  rent  of  \Q5L,  clear  of  all  taxes  and  assess-  h.°,uses  on  each 

^        ^  side  of  the  mes- 

ments  except  the  land  tax,  payable  half-yearly ;  the  suage  hereby 

agreed  to  be 

first  half-yearly  payment  to  be  made  on  the  25th  day  of  demised  shall 

be  tenanted,  to 
pay  an  addi- 
tional yearly  rent  of  15/.  during  the  residue  of  the  seven  years ;  A.  agrees,  on  or  before 
June  24th,  to  erect  eight  pannels,  &c.  (several  works  to  be  done  by  A.  were  then  specified, 
as  to  paper  certain  rooms,  fix  a  range  and  stoves,  hang  bells,  lay  on  water,  &c. ):  and 
it  is  agreed  that,  by  the  said  lease  hereby  agreed  to  be  granted,  the  rent  reserved  shall  be 
120/.,  and  that,  by  a  separate  deed,  to  bear  date  the  day  after  such  lease,  A.  shall  release 
to  B.  the  unnual  sum  of  15/.  out  of  such  rent  of  120/. ;  B.  to  prepare  the  lease  at  his  own 
cost,  to  be  approved  of  by  A.'s  solicitor.  A.  to  have  the  option  of  making  the  lease  four- 
teen years. 

B.  entered  and  paid  rent  to  A.,  as  first  mentioned.     No  lease  was  executed. 
Held,  that  the  contract  was  not  a  lease,  but  an  agreement  merely. 

And,  A.  having,  after  execution  of  the  contract,  mortgaged  the  premises  and  become 
bankrupt,  of  which  the  mortgagee  gave  B.  notice, 

Held,  that  the  mortgagee  might  bring  an  action  of  use  and  occupation  against  />.  for 
the  rent  accruing  in  the  half  year  during  which  the  notice  was  given. 

G  g  2  December 
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1837.       December  next :  and  it  is  hereby  agreed  that  the  said 

'      lease  shall  contain  a  covenant  on  the  part  of  the  said 
Rawson 

against  C.  E*  to  pay  the  said  rent ;  also  to  keep  the  said  pre- 
mises in  repair,  damages  by  fire  excepted :  also  a  pro- 
viso for  re-entry  on  non-payment  of  the  said  rent  by 
the  space  of  twenty-one  days  after  the  same  shall 
become  due,  or  on  non-performance  of  any  of  the 
covenants  on  the  lessee's  part  to  be  performed:  and  the 
said  C.  E.  agrees  to  accept  of  such  lease  as  aforesaid, 
upon  the  terms  and  conditions  above  specified,  and  to 
execute  a  counterpart  thereof :  and  the  said  C,  E.  fur- 
ther agrees,  when  and  so  soon  as  the  messuages  or 
dwelling-houses  on  either  side  of  the  said  messuage 
hereby  agreed  to  be  demised  shall  become  tenanted 
and  occupied,  to  pay  to  the  said  B.  H.  an  additional 
yearly  rent  of  15/.  during  the  remainder  which  shall  be 
thenceforth  then  to  come  of  the  said  term  of  seven  years  : 
and  the  said  B.  H.  agrees,  on  or  before  the  24th  day  of 
June  next,  to  erect  eight  light  pannels  in  front  of  the 
drawing-room  windows,"  and  blinds,  &c,  to  the  same ;  to 
paper  the  hall  and  staircase,  and  certain  rooms ;  to  fix 
a  range,  &c,  in  the  kitchen,  and  stoves  in  certain  rooms  ; 
to  fix  and  hang  the  bells  and  knocker  on  the  front 
entrance-door ;  to  complete  the  pantry  windows,  and 
lay  on  the  water  ;  and  to  paint  the  chimney-pieces,  &c. 
"  And  it  is  hereby  agreed  that,  by  the  said  lease  hereby 
agreed  to  be  granted,  the  rent  therein  reserved  shall 
be  120/.;  and  that,  by  a  separate  deed,  to  bear  date 
the  day  next  after  the  said  indenture  of  lease,  the 
said  B,  H.  shall  release  to  the  said  C.  E.,  out  of  the 
said  annual  rent  of  120/.,  the  annual  sum  of  15/. 
Witness  our  hands.  —  The  said  C.  E.  to  prepare 

lease 
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lease  at  his  own  costs,  to  be  approved  of  by  the  lessor's  1837. 
solicitor. 

Rawsok 

"  Signed,  "  Charles  Eicke.  against 

ElCKE. 

ie  Benjamin  Homan" 
"  N.B.  —  It  is  agreed  that  Mr.  Homan  may  have  the 
option  of  making  the  lease  14  years. 

46  Signed,  "  Charles  Eicke. 

"  Benjamin  Homan" 

This  writing  had  a  1/.  agreement  stamp.  The  de- 
fendant entered,  and  paid  rent  to  Homan.  In  July, 
1835,  Homan  mortgaged  his  interest  in  the  premises  to 
Rawson,  the  plaintiff.  In  1836,  Homan  became  bank- 
rupt; and  the  plaintiff  thereupon  gave  the  defendant 
a  notice^  dated  September  27th,  1836,  informing  him  of 
the  mortgage,  and  that  it  had  now  become  absolutely 
vested,  and  requiring  him  to  pay  the  plaintiff  all  rent 
then  due,  or  thereafter  to  become  due,  in  respect  of 
the  premises.  The  rent  being  afterwards  demanded  on 
the  plaintiff's  behalf,  the  defendant  refused  payment 
because  he  had  not  got  his  lease,  but,  being  told  that 
the  plaintiff  would  execute  it  if  he,  defendant,  would 
have  it  prepared,  he  said  he  would  do  so  in  the  course 
of  a  week.  This  action  was  brought  to  recover  such 
rent  for  half  a  year,  ending  at  Christmas,  1836.  The 
defendant's  counsel  objected  that  the  instrument  pro- 
duced was  a  lease,  and  was  therefore  not  properly 
stamped  ;  and  that,  if  it  was  a  mere  agreement,  Ho?na?i's 
interest  in  it  was  not  assignable  to  the  plaintiff.  The 
learned  Judge  held  that  the  document  was  not  a  lease  ; 
but  gave  leave  to  move  for  a  nonsuit.  The  plaintiff 
had  a  verdict  for  52/.  ]  05.    In  this  term  (a) 

(a)  November  6th.    Before  Lord  Denman  C.  J.,  Pattesotl,  If'ilfiama, 
and  Coleridge  Js. 

Piatt 

G  g  3 
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Rawson 

against 
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Piatt  moved  according  to  the  leave  reserved.  The 
writing  produced  was  a  lease,  not  an  agreement.  (He 
then  read  the  material  parts.)  The  parties  evidently  con- 
templated that  this  should  be  the  actual  instrument 
of  letting  till  a  lease  was  granted.  Several  of  the 
matters  stipulated  for  would  not  be  comprehended  in 
the  future  lease.  The  additional  rent  of  15/.  would 
depend  on  this  document  only.  If  it  was  a  mere  agree- 
ment, the  rent  contracted  for  was  a  chose  in  action,  and 
not  assignable. 


The  Court  took  time  to  speak  to  Littledale  J. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  judgment  as  fol- 
lows :  —  We  are  of  opinion  that  the  document  in  this 
case  was  properly  received ;  for  that  it  was  an  agree- 
ment, and  therefore  rightly  stamped.  Nor  does  any 
objection  arise  on  the  alternative  that  was  suggested: 
the  mortgagee  had  the  legal  estate,  and  was  the  person 
entitled,  under  the  circumstances,  to  claim  the  rent. 

Rule  refused. 


November  8th. 


Brickell  against  Hulse,  Bart. 


If  a  party,  on    HHROVER  for  horses,  goods,  chattels,  &c.  The 

motion  before  A.; 

a  judge,  use  defendant  paid  201.  into  Court,  and  pleaded  that 

another  person,  the  plaintiff  had  sustained  no  further  damages,  which  the 

onim^sub™* 1S'  plaintiff  traversed.    Issue  thereon*    On  the  trial  before 

sequent  occa- 
sion, admissible  as  evidence  against  him  who  so  used  it.    Even  on  a  trial  when  the  person 
who  swore  the  affidavit  is  present  in  Court  and  is  not  called. 

Tindal 
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Tindal  C.  J.,  at  the  last  Hampshire  assizes,  it  appeared 
that  the  goods  in  question  had  been  seized  under  a  writ 
of  execution  against  the  plaintiff,  the  defendant  being 
sheriff.  Other  writs  of  execution  had  also  issued  against 
the  plaintiff.  The  conversion  relied  upon  consisted  of 
certain  acts  done  by  one  James  White.  To  connect 
White  with  the  defendant,  the  plaintiff  proved  that,  in 
June  1836,  after  Trinity  term,  the  defendant  applied  to 
a  Judge  at  chambers  to  extend  the  time  for  returning 
the  writs,  in  order  that  an  application  might  be  made 
in  term  time  under  the  Interpleader  Act,  1  &  2  W.  4. 
c.  58.;  that  the  time  was  extended  accordingly;  and 
that  on  the  application  at  chambers  the  defendant  had 
put  in  an  affidavit  of  James  White,  now  produced,  and 
from  which  it  appeared  that  White  had  seized  the  goods 
as  officer  to  the  defendant,  and  had  been  in  possession 
of  them.  White  was  in  Court  at  the  time  of  the  trial. 
The  evidence  was  objected  to,  but  received.  Verdict 
for  the  plaintiff. 

Erie  now  moved  for  a  new  trial  {a).  The  depositions 
of  a  party  who  may  be  produced  cannot  be  given  in  evi- 
dence. The  fact,  that  the  defendant  had  himself  used 
the  affidavit  on  a  former  occasion,  does  not  take  the  case 
out  of  this  rule ;  it  has  been  decided  that  depositions 
used  by  a  party  in  an  equity  suit  cannot  afterwards  be 
produced  against  him  on  a  trial,  if  the  person  making 
them  might  be  called ;  Rushworth  v.  Countess  of  Pem- 
broke (b),  2  Phil.  Ev.  577  (c).  There  was  no  proof,  in- 
dependent of  the  affidavit,  that  White  was  the  defend- 
ant's agent :  the  affidavit  cannot  therefore  be  received 

(a)  He  also  moved  for  a  nonsuit,  on  a  point  not  material  here. 
(6)  Hardres,  472.  (c)  8th  ed. 

G  g  4  as 
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1837. 

Brickell 

against 

HuLSE. 


as  the  declaration  of  an  agent.  [Lord  Denman  C.  J. 
In  the  class  of  cases  mentioned  in  the  note  to  1  Stark. 
Ev.  264  (a)  the  party  sought  to  put  in  depositions  which 
he  had  himself  made  use  of.]  The  defendant  ought  to 
have  had  an  opportunity  of  cross-examining  White. 
{Coleridge  J.  He  might  have  called  White.~\  Not  with- 
out releasing  him.  The  depositions  could  be  evidence 
only  if  the  witness  could  not  be  produced,  and  if  the 
suit  was  between  the  parties  to  the  former  proceeding; 
Fry  v.  Wood  (b),  Benson  v.  Olive  (c),  Lutterell  v.  Rey» 
nell  (d).  Here  the  plaintiff  cannot  be  called  a  party  to 
what  took  place  on  the  application  being  made  to  the 
Judge  at  chambers.  The  Court  will  not  lay  down,  as 
a  general  rule,  that  every  affidavit  which  a  party  uses 
becomes,  as  against  him,  an  admission  on  all  future  oc- 
casions. 


Lord  Denman  C.J.  It  is  very  important  that  this 
question  should  not  be  left  subject  to  doubt.  There 
can,  I  think,  be  no  question  but  that  a  statement  which 
a  party  produces  on  his  own  behalf,  whether  on  oath  or 
not,  becomes  evidence  against  him.  There  is  nothing 
to  distinguish  it  from  a  statement  made  by  the  party 
himself.  Rushworth  v.  The  Countess  of  Pembroke  (e)  at 
first  seems  opposed  to  this  view ;  for  there  the  defendant 
was  not  permitted  to  use  any  of  the  depositions  made  in 
an  Equity  suit,  where  the  plaintiff  had  been  defendant. 
That  decision,  however,  was  founded  on  the  nature  of 
the  proceedings  in  Equity.  A  party  who  uses  such 
depositions  does  not  know,  beforehand,  what  they  are ; 
if  he  did,  such  cases  would  stand  on  the  same  footing  as 


(a)  2ded. 

{d)  1  Mod.  284. 


(b)  1  Ath  445. 
(<?)  Hard.  472. 


(c)  2  Sir.  920. 
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the  present.  He  can  only  refer  to  what  he  expects  will 
be  produced  :  it  is  like  the  case  of  a  witness  called  at 
Nisi  Priiis,  whose  evidence  does  not  bind  the  party 
calling  him.  It  is  quite  different  from  a  case  where  a 
party  produces,  as  part  of  his  own  statement,  an  affidavit 
of  which  he  knows  the  contents. 

Patteson  J.  The  statement  in  the  affidavit  was 
used  by  this  defendant  for  the  purpose  of  staying  pro- 
ceedings. Supposing  the  party  swearing  it  had  been  in 
fact  an  officer  who  merely  used  the  defendant's  name, 
the  defendant  is  identified  with  him  as  far  as  this  ques- 
tion is  concerned.  When  a  party,  for  any  purpose, 
produces  a  document  containing  certain  statements,  such 
statements  are,  as  against  him,  evidence  of  the  facts 
which  they  contain. 

Williams  J.  Suppose  this  had  been  the  statement 
of  the  sheriff  himself :  then  it  would  clearly  be  evidence 
against  him.  It  would  be  unimportant  whether  or  not 
the  measure  which  he  wished  to  adopt  would  avail  him  : 
the  question  would  only  be,  What  was  the  statement  of 
facts  on  which  he  claimed  relief?  That  such  a  state- 
ment is  made  on  oath  cannot  affect  the  case. 

Coleridge  J.  This  is  a  very  clear  case  when  we 
attend  to  the  facts.  On  one  side,  the  defendant  makes 
an  application  to  a  Judge,  and  arms  himself  with  a  state- 
ment, which  he  makes  his  own,  and  uses.  That  is 
clearly  evidence  against  him  afterwards  of  the  facts  in 
the  statement.  The  statement  may  be  of  more  or  less 
avail :  and  it  may  be  matter  of  remark  that  the  person 
making  the  affidavit  is  present  and  is  not  called.  But 
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1837.      that  is  not  the  question  here.    As  to  the  depositions  in 
Equity,  they  stand  on  the  same  footing  with  viva  voce 

Brickell  x       .  " 

against      evidence  given  in  a  court  of  law.    A  man  does  not  make 

HuLSE  m 

all  that  is  said  by  a  witness  whom  he  calls  evidence 
against  himself  hereafter.  In  Chancery,  the  depositions 
are  sealed  up  from  the  time  of  their  being  taken  until 
publication  passes.  That  is  like  the  case  of  a  party 
calling  a  witness,  whose  evidence  he  does  not  hear  till  it 
is  given.  The  present  is  the  case  of  a  party  using  a 
statement  which  he  has  seen  before  he  uses  it,  and  which 
is  neither  the  more  nor  the  less  admissible  for  being 
made  upon  oath. 

Rule  refused. 


Wednesday,      The  Queen  against  The  Churchwardens  of 

November  8th« 

Brancaster. 

Mandamus  to    IVTANDAMUS  to  the  churchwardens  of  the  parish 

churchwardens,    -LTJ.  \    .    _  , 

to  raise  a  rate  ot  Brancaster  in  Norfolk.    I  he  inducement  stated 

and Intere^of1  tnats  a^ter   stat*  58  G.  3.  c.  45.  (a),  and  also  after 

Twelonthe      Stat*  59  G'  3'  C'  lM'  (*)»  t0  wit  011  °r  ab°Ut  9th  Mc& 

credit  of  parish  1832  the  then  churchwardens  of  the  said  parish,  with 

and  church  1 

rates,  under  the  the  consent  of  the  vestry  and  of  the  bishop  of  the 

church  building 

acts,  58  G.  3.  diocese,  and  of  the  then  incumbent,  did  borrow  from 
59  G.'s.  c.  134.  George  Morse  and  Bobert  John  Turner ',  upon  the  credit 

Return,  that, 
since  the  se- 
curity was  given,  the  lender,  who  was  the  prosecutor,  had  become  bankrupt. 

Plea,  that  the  prosecutor  had  lent  the  money  as  trustee  for  a  party  named,  out  of  monies 
vested  in  him  as  trustee,  and  in  which  he  had  no  interest  except  as  trustee. 

On  demurrer,  assigning  for  cause,  that  the  nature  of  the  trust  did  not  appear :  Held 
good. 

(a)  For  building  and  promoting  the  building  of  additional  churches 
in  populous  parishes. 

(b)  To  amend  and  render  more  effectual  an  act  passed  &c.  (stat. 
58  G.  3.  c.  45.). 

of 
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of  the  church  rates,  a  sum,  viz.,  146/.,  which  was  then  1837. 
neeessary  for  &c,  under  the  last-mentioned  statute,  and       ~  _ 

J  '  The  Queen 

the   further  sum  of  54/.,  which  was  necessary  for  against 

The 

&c,  under  the  first- mentioned  statute,  and  that,  by  a  Churchwardens 

of  BrANC  ASTER. 

deed  poll,  dated  9th  March,  1832,  the  then  church- 
wardens charged  the  parish  and  church  rates  with 
the  repayment  of  the  said  sum  of  200/.,  and  interest 
(stating  the  times  of  payment) :  that  the  said  sum  and 
interest  were  wholly  unpaid,  and  the  time  for  payment 
elapsed ;  and  that  Morse  and  Turner  had  applied  to  the 
churchwardens  to  raise  by  rate  a  sum  sufficient  to  pay 
them ;  yet  the  churchwardens  had  refused,  though  the 
rates  already  made  were  not  sufficient.  The  writ  then 
commanded  the  churchwardens,  without  delay,  to  make 
and  raise  one  or  more  rate  or  rates,  to  pay  &c,  accord- 
ing to  the  statutes  and  the  agreement,  or  shew  cause  &c. 

Return.  First,  a  denial  of  the  borrowing ;  Secondly, 
that,  since  9th  May,  1832,  to  wit,  16th  May,  1834,  "  a 
fiat  in  bankruptcy  was  duly  issued  against  the  said  R. 
J".  Turner,  under  which  he  has  been  duly  found  and 
declared  a  bankrupt,  and  which  flat  is  still  subsisting 
and  in  full  force  and  effect." 

The  prosecutors  traversed  the  denial  in  the  first  part 
of  the  return,  concluding  to  the  country ;  and,  as  to  the 
residue  of  the  return,  they  answered  that  the  said  sums 
of  146/.  and  54/.  "  were  lent  and  advanced  by  the  said 
G.  Morse  and  M.  J.  Turner  as  trustees  for  other  per- 
sons ;  that  is  to  say,  for"  &c.  (naming  the  parties),  <£  to 
the  then  churchwardens  of  the  said  parish,"  "  out  of 
monies  belonging  to  and  vested  in  the  said  G.  Morse 
and  11.  J.  Turner  as  trustees  of  and  for  such  other  per- 
sons as  aforesaid :  and  that  the  said  R.  J.  Turner  was 
and  is  interested  in  the  said  monies  only  as  such  trustee.'7 
Verification. 

The 
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1837.  The  defendants  joined  issue  on  the  traverse  :  and,  as 

"      to  the  residue,  demurred,  assigning  for  cause,  that  the 

The  Queen 

against      prosecutors  had  not  stated  any  deed  or  instrument  under 
Churchwardens  which  the  monies  were  vested  in  them  as  trustees,  nor 
ofBRANCASTER.  ^a(j  shewn  with  certainty  that  they  were  so  vested,  or  in 
what  manner  such  trust  was  created  :  and  that,  if  the 
churchwardens  traversed  the  allegation,  it  would  be  a 
traverse  of  matter  of  law.  Joinder. 


Kelly  for  the  defendants.  The  prosecutors  should 
have  set  out  the  nature  of  the  trusts,  so  as  to  enable  the 
defendants  to  take  issue,  if  proper.  Unless  every  species 
of  trust  would  furnish  an  answer,  the  return  is  not  met, 
since  the  answer  must  be  construed  most  strongly 
against  the  prosecutors,  on  whom  it  lay  to  meet  the 
case  set  up  by  the  return.  Now  a  banker  is,  pro- 
perly speaking,  a  trustee  for  all  who  keep  cash  with 
him  :  yet,  if  he  become  bankrupt,  the  money  deposited 
will  become  the  property  of  his  assignees.  So  property 
in  the  hands  of  a  trustee  might,  in  some  cases,  be  in  his 
reputed  ownership  with  the  consent  of  the  true  owner. 
[Patteson  J.  How  can  a  debt  be  mixed  up  with  the 
other  property  of  a  bankrupt  ?]  He  might  have  held 
the  money  originally  as  banker,  and  have  lent  it  out  for 
his  customer,  taking  a  security  to  himself.  Then  the 
debt  and  the  security  would  pass  to  his  assignees.  \Pat- 
teson  J.  If  I  direct  my  banker  to  invest  money  of  mine 
for  me,  and  he  does  invest  it,  there  is  no  difficulty  in 
distinguishing  the  sum  invested  from  his  property.] 
The  objection  is,  that  it  is  not  shewn  how  the  trust 
really  does  stand :  an  issue  on  the  fact  of  the  prosecutors 
being  trustees  would  be  clearly  bad.  It  will  be  objected, 
that  the  return  does  not  state  any  assignment  under  the 

bankruptcy 
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bankruptcy  (a)  :  but  the  Court  will  presume  that  the  1837. 
flat  has  been  regularly  followed  up  :  and,  if  not,  they    Tte  qoe,  n 
will  not  direct  the  money  to  be  paid  over,  since,  when  against 

The 

the  assignment  does  take  place,  it  will  relate  back  to  the  Churchwardens 

of  BRANC  ASTER. 

bankruptcy. 

Peacock,  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.    It  is  clear  that  the  fact  of  the 
prosecutors  being  trustees  is  quite  sufficiently  set  out. 

Patteson,   Williams,  and  Coleridge  Js.,  con- 
curred. 

Judgment  for  the  Crown  (b). 

(a)  See  Phillips  v.  Hopwood,  1  B.  <$•  Ad.  619. 

(b)  See  Lloyd  v.  Wood,  5  A.  $  E.  228. 


The  Queen  against  George  Watts.  Wednesday, 

November  8  th. 

€\N  appeal  against  the  account  of  George  Watts,  Appeal  lies 

.  r*  n  .  t  against  the 

assistant  overseer  or  the  poor  or  the  parish  or  accounts  of  an 

Slimbridge,  in  the  county  of  Gloucester,  entitled,  "  An  seTr^tmksT^ 

account  of  the  disbursements  of  George  Watts,  assistant  f^J^^L 

overseer  from  April  6th  1834  to  April  6th  1835,"  and  the  warrant  of 

■*  •*  appointment, 

containing,  among  other  things,  the  following  items  :  —  which  prevents 

S  °  to  '  to  his  being  ac- 

£     S.     (1»   countable  to 

Paid  six  months  pay  for  maintenance  of  the  the  parish. 

1    J  And  where, 

poor,  as  per  contract,  29/.       -  -  174    0    0  in  a  case  stated 

on  appeal 
against  such 

accounts,  the  sessions  find  that  the  assistant  executed  all  the  duties  of  an  overseer,  this 
Court  will  intend  that  the  warrant  was  before  the  justices  in  sessions,  and  was  not  limited 
as  above  mentioned. 

The  appeal  against  an  overseer's  account,  under  stat.  17  G.  '2.  c.  38,  s.  1.,  must  be  made 
to  the  next  practicable  sessions  after  the  account  is  published;  that  is,  after,  it  has  been 
deposited  with  the  churchwardens  and  overseers  for  public  inspection,  and  the  fact  of  de- 
positing bona  fide  made  known. 

Paid 
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1837.       Paid  six  months  pay  for  maintenance  of  the 
~  poor,  as  per  contract,  391.       -  -  234    0  0 

The  Queen 

against  The  Court  ordered  the  said  items  to  be  struck  out  of 

Waits. 

the  account,  subject  to  the  opinion  of  this  Court  upon 
the  following  case. 

The  said  George  Watts  was  assistant  overseer  of  the 
poor  for  the  parish  of  Slimbridge,  from  the  6th  of  April, 
1834  to  the  6th  of  April,  1835,  and  executed  all  the 
duties  of  an  overseer  of  the  poor.  On  the  2d  of  April, 
1835,  at  a  vestry-meeting  duly  held,  the  said  account  of 
the  said  George  Watts  was  examined  and  allowed  by 
James  Cornoch  and  John  French,  churchwardens,  George 
Greening,  overseer,  William  Ludlow,  James  Smith,  and 
John  Bailey  ;  and  on  the  next  day,  being  Friday  the  3d 
of  the  same  month,  the  account  was  submitted  to  two 
justices  of  the  peace  for  the  county,  at  a  special  sessions 
holden  at  Wotton-under-Edge,  for  that  purpose,  and 
was  by  such  justices  signed  and  allowed.  George  Watts 
did  not,  however,  deliver  over  his  said  account  until  the 
8th  of  May  following,  when  he  delivered  it  in  vestry  to 
the  churchwardens  and  the  person  who  had  been  ap- 
pointed assistant  overseer  to  succeed  him.  An  affidavit 
of  the  appellant  (who  was  a  rated  inhabitant  of  the 
said  parish),  sworn  in  Court,  ^was  put  in ;  and,  after 
objection  by  the  counsel  for  the  respondents  to  its  ad- 
missibility, was  received  by  the  Court.  By  this  affi- 
davit it  appeared  that  the  appellant  had  no  actual 
knowledge  of  the  account  until  the  23d  of  April,  1835. 
The  Easter  sessions  for  the  county,  if  they  had  been 
held  according  to  the  ordinary  course,  would  have 
commenced  on  Tuesday  the  7th  of  April ;  but,  in  con- 
sequence of  the  assizes,  they  were  held  on  Tuesday  the 
14th  of  April,  by  an  order  made  pursuant  to  stat.  4& 

5  W.  4. 
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5  W.  4.  c.  47.  By  the  rules  of  the  quarter  sessions  for 
the  said  county,  notice  of  trial  of  an  appeal  must  be 
given  on  or  before  the  Tuesday  in  the  week  preceding  the 
sessions ;  and,  consequently,  the  last  day  for  giving  such 
notice  for  the  said  Easter  sessions  was  Tuesday  the  7th 
of  April.  No  notice  of  appeal  against  the  account  was 
given  for,  nor  was  any  appeal  Entered  at,  the  said  Easter 
sessions  :  but  notice  was  duly  given  for  the  Trinity  ses- 
sions holden  in  the  month  of  June  following.  The 
questions  for  the  opinion  of  the  Court  were :  —  First, 
Whether,  upon  the  evidence,  the  appeal  was  brought  in 
due  time?  Secondly,  Whether  an  appeal  lies  against 
the  account  of  an  assistant  overseer  ?  The  case  was 
now  argued  (a). 

W.  J.  Alexander  and  Greaves,  in  support  of  the 
order  of  sessions.  First,  an  appeal  lies,  as  in  the  case 
of  an  ordinary  overseer.  It  may  be  said  that  the  war- 
rant should  have  been  set  out,  to  shew  what  the  duties 
of  this  party  were :  but,  as  the  sessions  have  found  that 
he  "  executed  all  the  duties  of  an  overseer  of  the  poor," 
it  must  be  presumed  that  the  warrant  was  before  them. 
In  Bennett  v.  Edwards  (b)  this  Court  would  not  assume, 
without  seeing  the  warrant,  that  it  was  part  of  the 
assistant  overseer's  duty  to  produce  the  poor-rate  to  an 
inhabitant  (the  plaintiff):  but,  the  jury  on  a  second 
trial  having  found  for  the  plaintiff,  and  the  declaration 
averring  that  the  defendant,  as  assistant  overseer,  had  the 
rate  in  his  possession,  the  Court  intended,  after  such  ver- 
dict, that  the  jury  had  ascertained  by  legitimate  means 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  Js. 
(6)  7  B,  $  C,  586. 

what 
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1837.       what  his  duty  was  (a) ;  and  the  latter  decision  is  re- 
cognised  in  Batcheldor  v.  Hodges  (b).    Here  the  officer 

The  Queen         &  <  &  w 

against       has  himself  delivered  the  account,  headed  "  An  account 

"Watts* 

of  the  disbursements  of  George  TVatts,  assistant  over- 
seer," has  passed  that  account,  and  has  appeared  as 
respondent  on  this  appeal.  Unless  the  appeal  lies,  there 
is  no  remedy  if  the  account  contains  illegal  charges. 
Stat.  17  G.  2,  c.  38.  5.4.,  which  gives  an  appeal  against 
accounts  delivered  by  parish  officers,  uses  the  term 
"  such  account/'  referring  to  sect.  1  of  the  same  act; 
and  it  may  be  argued  that  that  section  speaks  only  of 
accounts  to  be  rendered  by  "  the  churchwardens  and 
overseers "  to  the  "  succeeding  overseers,"  and  con- 
sequently does  not  apply  to  the  accounts  of  assistant 
overseers,  whose  office  is  constituted  by  a  later  statute, 
59  G.  3.  c.  12.  s.  7.  But  the  provisions  of  the  act  relate 
to  the  persons  exercising  the  particular  functions,  under 
whatever  denomination.  So  it  was  held  in  Rex  v. 
Great  Faringdon(c)  that,  under  sect.  1  of  stat,  17  G.  2. 
c.  38.,  a  rated  parishioner  might  claim  to  inspect  the 
accounts  of  guardians  appointed  under  stat.  22.  G.  3. 
c.  83. 

Then,  as  to  the  time  of  appealing.  The  appeal,  by 
stat.  17  G.  2.  c.  38.  5.4.,  must  be  made  to  the  "next  ge- 
neral or  quarter  sessions but  that  means  the  next  prac- 
ticable sessions  ;  Rex  v.  The  Justices  of  Dorsetshire  (d), 
Rex  v.  Thackwell  (e).  The  question  here  is,  What  were 
the  first  sessions  at  which  it  was  practicable  to  appeal  ? 
If  the  time  is  to  be  reckoned  from  the  allowance  of  the 

(a)  Bennett  v.  Edwards,  8  B.      C.  702.     Affirmed  on  error,  Edwards 
v.  Bennett,  6  Bing.  230. 

(b)  4  A.  $  E.  592.  (c)  9  B.  #  C.  541. 
(d)  15  East,  200.                                     0)  4  B.  §•  C.  62. 

account 
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account  in  special  sessions,  there  was  not  sufficient  time  1837. 
before  April  7th,  the  proper  day  for  holding  the  quarter  The  queen 
sessions.  It  is  true  that  the  quarter  sessions  were  post- 
poned in  this  case,  under  the  authority  given  by  stat. 
4  &  5  W.  4.  c.  47. :  but  it  may  not  have  been  within  the 
appellant's  knowledge  that  such  a  postponement  would 
take  place  ;  and  the  mere  circumstance  of  time  having 
been  suffered  to  elapse,  within  which  notice  of  appeal 
might  have  been  given,  is  not  of  itself  sufficient  to  bar 
the  appeal,  as  appears  from  Rex  v.  Thackwell  (a).  There 
eight  days,  the  time  for  notice  of  appeal  at  the  Mon- 
mouthshire sessions  (as  appears  from  Rex  v.  The  Justices 
of  Monmouthshire  (b)  ),  had  elapsed  between  the  allow- 
ance of  the  account  and  the  session  immediately  fol- 
lowing ;  and  yet  an  appeal  to  the  session  after  that  was 
held  to  be  in  time.  But  it  also  appears  from  Rex  v. 
Thackwell  (a)  that  the  next  practicable  sessions  are  to 
be  dated,  not  from  the  allowance  of  the  account,  but 
from  the  time  when  the  officers  deliver  it  over  to  their 
successors.  That  delivery  is  analogous  to  publication 
in  the  case  of  a  rate  ;  and,  until  it  is  perfected,  the 
parishioners  are  not  bound  to  look  at  the  account. 
The  object  of  stat.  \fG.2.  c.  38.  5.1.  was,  that  the 
rate-payers  might  examine  the  accounts;  before  they 
are  finally  delivered  over  that  cannot  be  properly  done. 
The  delay  here  being  the  respondent's  fault,  the  case 
falls  within  the  observations  of  Lord  Ellenboroiiph,  in 
Rex  v.  The  Justices  of  Southampton  (c).  Further,  it 
was  sworn  in  this  case  that  the  appellant  had  in  fact 
no  knowledge  of  the  account  till  April  23d.  The  af- 
fidavit supplies  that  which  was  wanting  to  the  appel- 


(«)  4  B.  %  C.  62.        (b)  3  Dowl.  r.  C.  300\        (c)  6  M.  $  &  395. 

Voi,  VII.  H  h  lam's 
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1837.  lant's  case  in  Rex  v.  The  Justices  of  Pembrokeshire  (a). 
"  [The  argument  on  this  admissibility  of  this  affidavit  is 

The  Queen  ° 

against       not  further  noticed,  no  judgment  having  been  given 

Watts. 

upon  it  by  the  Court]. 

Talbot,  contra.  The  right  of  appeal  is  strictissimi 
juris,  created  by  statute,  and  not  to  be  enlarged  by 
construction  ;  Rex  v.  The  Justices  of  Surrey  (b),  Rex  v. 
Hanson  (c).  It  may  perhaps  have  been  proved  that  keep- 
ing these  accounts  was  a  part  of  the  assistant  overseer's 
duty ;  but  an  appeal  does  not  lie  against  such  accounts 
as  those  of  an  assistant  overseer,  that  office  being  created 
by  a  statute  later  than  stat.  17  G.  2.  c.  38.  The  assist- 
ant overseer  keeps  the  accounts  as  servant  of  the  prin- 
cipal overseer,  upon  whom,  therefore,  any  mismanage- 
ment ought  to  be  visited.  In  Cannell  v.  Curtis  (d),  where 
the -assistant  overseer  had  headed  his  book  <c  Overseers' 
accounts,"  TindalC  J.  was  inclined  to  think  that,  if  the 
overseers  as  well  as  the  assistant  had  acted,  the  heading 
was  still  correct,;  "  for  where  a  deputy  acts,  the  accounts 
he  furnishes  are  properly  speaking  the  accounts  of  .his 
principaL" .  \  In  ch using  overseers,  under  stat.  43  JEliz. 
c* %  ;regard, is  ;hacl  to  their  substance;  the  parish 
does  opt  ..Jjpok.jtq j n*e#n§ •  of  the  assistant  overseer. 
If  hfy orders  gpqd<s>j  the  principal  overseer  is  looked  to. 
Jt; would  follows/fro^ :  ^e-firgilment  on  the  other  side, 
t^hat;  an  assistant  Jpverseer  might;  be  committed,  under 
stat.  L7  ^.  c.i3$*s-fr.%rmM'&  c.  49.  5.1.,  if  the 
account  were  not -rendered ;  but  it  lias  never  been  so 
ield.rrThe  risk  of  anj  ^ppea({  is  not  sallowed  for  in  the 

(a)  2  East,  213.    And  see  Rex  v.  Heath,  5  A,  §  E.  343. 
(6)  2  T.  R.  504.  (c)  4  B.  %  Aid.  519. 

.?.68  \dj; QWeto-'Ca., 22&0-J<  "J  -<l  -Vli°a  n  (4)  n 

?tJr.pr  f]  I]  .IIV  salary 
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salary  of  an  assistant  overseer.  If  he  misconducts  him-  1837. 
self,  the  remedy  against  him  is  on  the  bond  which  he      "  ™" 

J     °  The  Queen 

gives,  under  stat.  59  G.  3.  c.  12.  s.  7.,  to  be  put  in  suit  against 

Watts. 

if  necessary  by  the  overseers,  under  the  direction  of  the 
vestry.  As  to  any  hardship  that  may  be  alleged  if  the 
overseers  are  held  liable  to  render  accounts  where  they 
are  ignorant  of  the  transactions,  Rex  v.  The  Justices  of 
Norfolk  (a)  shews  that  ignorance  is  not  an  excuse. 
Bennett  v.  Edwards  (b)  turned  on  stat.  17  G.  2.  c.  3.  s.  3., 
and  that  clause  contains  words  (commented  upon  in 
Whitchurch  v.  Chapman  (c)  )  which  are  not  found  in 
stat.  17  G.  2.  c.  38.  s.  1.  The  assistant  overseer,  in 
this  case,  submitted  his  accounts  to  his  own  employers, 
the  churchwardens  and  overseers,  at  the  vestry ;  the 
Court  wiil  not  hold  him  liable  to  an  appeal  if  he  has,  in 
addition,  done  that  which  he  was  not  obliged  to  do,  by 
attending  before  the  justices  in  petty  sessions. 

Further,  this  appeal  is  too  late.  It  should  have  been 
made  to  the  next  quarter  sessions  after  allowance  of 
the  account ;  Rex  v.  The  Justices  of  Worcestershire  (d). 
The  allowance,  not  the  delivery,  is  the  act  from  which 
the  time  runs.  In  Hex  v.  The  Justices  of  Colches- 
ter (e)  it  was  held  that  an  appeal  lay,  although  the 
accounts  had  not  been  examined  and  allowed  in  special 
sessions  according  to  stat.  50  G.  3.  c.  49.  s.  1.:  it 
cannot,  therefore,  be  necessary  that  the  subsequent 
act  of  delivering  over  should  have  been  gone  through 
before  an  appeal  is  brought.  Although  the  accounts 
should  not  have  been  delivered,  a  copy  can  be  ob- 

(«)  4  B.  $  Ad.  238. 

[h)  8  B.  $  C.  702.    S.  C.  in  error,  Edwards  v.  Bennett,  6  Bing.  2:50. 
(C)  3  li.  $  Ad.  691.  (d)  5  M.  $  S.  457. 

(t'j  5  B.  §•  Aid.  535. 

H  h  2  tained, 
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1837.       tained,  under  stat.  17  G.  2.  c.  38.  s.  1.     The  appeal  is 
given  by  that  statute,  sect.  4,  not  only  against  the  account. 

The  Queen  , 

agamsf       but  against  any  thing  done  or  omitted  by  the  justices; 

Watts. 

that  provision  evidently  relates  to  the  allowance,  and  can- 
not depend  on  the  delivery.  Secondly,  as  to  the  length 
of  time.  It  is  true  that  in  Rex  v.  Thackwell  (a)  a  period 
of  ten  clear  days,  from  the  allowance  of  the  accounts 
to  the  first  day  of  the  sessions,  was  held  insufficient ; 
but  that  was  on  account  of  the  length  of  time  required 
by  the  sessions'  practice  for  notice  of  trying  an  appeal. 
And  in  Rex  v.  The  Justices  of  Herefordshire  (b),  where 
there  were  only  two  clear  days  for  appealing  at  the  next 
sessions,  it  was  held  that  the  appeal  ought  not  to  have 
been  deferred.  \_Patteson  J.  That  was  the  case  of  an 
appeal  against  an  order  of  removal.  And  have  not 
there  been  different  decisions  in  such  cases  since?]  A 
longer  time  was  held  insufficient  in  Rex  v.  The  Justices 
of  Essex  (c\  Rex  v.  The  Justices  of  Kent  (d),  Rex  v.  The 
Justices  of  Devon  (e),  and  Rex  v.  The  Justices  of  South- 
ampton (g) ;  but,  in  each  of  the  last  three  cases,  the 
time  required  by  the"  sessions'  practice  for  notice  of 
trying  an  appeal  was  a  material  circumstance.  [He 
then  contended  that  the  affidavit  was  not  admissible.] 

Cur.  adv.  vult. 


Lord  Denman  C.  J.,  in  this  term  (November  25th), 
delivered  the  judgment  of  the  Court. 

Our  opinion  is  asked  by  the  sessions  on  three  points. 
1.  Whether  appeal  lies  against  the  account  of  an  as- 

(a)  4  B.  §  C.  62.  (b)  3  T.  R.  504. 

(c)  1  B.  §  Aid.  210.  (d)  8B.  §■  C.  639. 

{e)  SB.  #  C.  640,  note  (a). 

(g)  8  B.  $  C.  641,  note  (a).    S.  C.  6  M.  $  S.  394. 

sistant 
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sistant  overseer?    2.  Whether  the  notice  of  appeal  1837. 
was  given  in  due  time  ?    3.  Whether  the  appellant's  ~ 

&  1  1  The  Queen 

affidavit  was  properly  received  by  the  sessions  to  prove  against 

Watts. 

at  what  time  he  became  acquainted  with  the  allowance 
of  the  account  by  two  justices  of  the  peace? 

On  the  first  point,  we  see  no  reason  to  doubt  that  an 
assistant  overseer's  account  may  be  the  subject  of  an 
appeal.  He  is  not  the  servant  of  the  churchwardens 
and  overseers  of  the  parish,  but  of  the  vestry,  from 
whom  he  directly  receives  his  authority ;  an  authority 
which  may  indeed  be  limited  by  the  warrant  of  appoint- 
ment, but  which  does  not  appear  to  have  been  limited 
in  the  present  case. 

The  second  point  may  admit  of  some  difference  of 
opinion,  but  seems  capable  of  being  decided  on  prin- 
ciples of  reason  and  convenience.  Some  cases  have 
held  that  the  time  of  allowance  by  the  justices  of  the 
peace  is  that  from  which  the  time  for  giving  notice 
must  be  calculated ;  Rex  v.  Coode  (a\  Rex  v.  The  Jus- 
tices of  Worcestershire  (b).  The  language  of  some  others 
may  be  thought  to  import  that  every  parishioner's  right 
to  appeal  is  kept  alive  as  long  as  he  is  personally 
ignorant  of  the  fact  of  such  allowance.  A  strict  ad- 
herence to  either  of  these  rules  might  obviously  produce 
injustice;  nor  do  we  think  that  the  cases,  when  fairly 
considered  with  reference  to  their  circumstances,  lay  down 
either  the  one  or  the  other :  on  the  contrary,  the  Court 
must,  on  those  occasions,  have  had  the  words  of  the 
statute  17  G.  2.  c.  38.  in  their  contemplation,  which 
give  the  right  of  appeal  to  the  party  grieved,  "  giving 

(a)  l  Bott,  307.  pi.  290.  6th  ed.    S.  C.  Cald.  464.   See  Bex  v.  Mickk- 
jield,  1  Bott,  'MO,  pi.  291.    S.  C.  Cald.  507. 
(/>)  5  M.  £  S.  457. 

II  h  3  reasonable 


Watts. 
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1837.  reasonable  notice,"  to  the  next  general  or  quarter  sessions 
"  of  the  peace. 

The  Queen 

against  The  sessions  have  therefore  to  adjudge  what  notice  is 

reasonable,  which  must  depend  on  their  usual  practice. 
Still  the  word  next  applied  to  the  sessions  requires  an 
interpretation.  Next  to  what  period  ?  Not  to  the  period 
of  examination  by  the  vestry  before  allowance,  because 
the  justices  of  the  peace,  upon  their  investigation  and 
before  allowance,  may  have  struck  out  every  item  to 
which  parishioners  feel  an  objection  :  not  to  the  allow- 
ance itself,  because  it  may  be  unknown  to  all  the  parties 
interested:  nor  to  the  fact  of  knowledge  by  any  one 
disposed  to  appeal,  because  that  would  lead  to  an  in- 
convenient enquiry  into  the  particular  knowledge  of  in- 
dividuals, and  might  keep  the  officer's  account  subject 
to  appeal  indefinitely.  The  only  other  period,  to  which 
recourse  can  be  had  for  this  purpose,  is  that  when  the 
parish  had  the  opportunity  of  knowing  the  contents  of 
the  account.  Thus  in  Rev  v.  Thackwell  {a)  the  time 
for  giving  notice  was  held  to  be  properly  reckoned  from 
the  time  when  the  account  was  allowed  and  published. 
We  think  it  may  be  correctly  described  as  published  at 
the  time  when  it  is  deposited  (according  to  the  first 
section  of  17  G.  2.  c.  38.)  with  the  churchwardens  and 
overseers  for  public  inspection,  and  the  fact  of  deposit- 
ing bona  fide  made  known. 

In  the  present  instance,  the  sessions  have  found  that 
this  was  done  on  the  8th  of  May.  Therefore  the  June 
sessions,  when  the  appeal  was  lodged,  were  the  next 
sessions ;  and  the  notice  was  in  due  time.  This  makes 
it  immaterial  to  enquire  whether  the  appellant's  affidavit 


(a)  4  B.  $  C.  62.    S.  C.  6  D.  %  R.  61. 
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of  the  time  when  he  knew  of  the  account  was  properly 
admitted,  because  the  enquiry  was  completely  imma- 
terial. The  Court  was  consequently  justified  in  enter- 
ing on  the  merits  of  the  appeal ;  and,  having  disallowed 
certain  items,  the  rule  for  setting  aside  their  judgment 


must  be  discharged. 


Order  of  sessions  confirmed. 


1837. 


The  Queen 

against 

"YV^TTS. 


The  Queen  against  The  Inhabitants  of  Church  Wednesday, 

K^mxTT  t~*  November  8th. 

NOWLE. 


|N  appeal  against  an  order  of  justices  removing  A  special  case 
Robert  Galley  from  the  parish  of  Church  Knowle,  Court  from 
Dorsetshire,  to  the  parish  of  St.  Martin,  in  the  city  of  appeal  against 
Salisbury,  the  sessions  quashed  the  order,  subject  to  the  removal'  stated 
opinion  of  this  Court  upon  the  following  case.  that  n°tice  of 

1  appeal  was 

A  former  order  of  removal  had  been  made  upon  the  sent  to  the 

respondents, 

examination  of  the  pauper,  on  December  20th,  1834,  signed  by  four 

.  .  ,  .         .  churchwardens 

touching  his  hiring  and  service  with  one  James  Turber  and  four  over- 

i  i  n/-  a      i        •     v  i  r        seers,  therein 

in  or  about  the  year  1824;  but  it  did  not  state  as  a  fact  described  as  the 

churchwardens 
and  overseers 

of  M.  ;  that  afterwards  a  notice  of  the  grounds  of  appeal  was  given,  signed  by  two  church- 
wardens and  two  overseers  only,  therein  described  as  the  churchwardens  and  overseers  of 
M.  ;  and  that,  on  the  hearing  of  the  appeal,  the  sessions  over-ruled  an  objection,  made  by 
the  respondents,  that  the  appellants  were  bound  by  the  description  first  given  of  the  parish 
officers,  and  could  not  therefore  put  in  a  notice  signed  by  two  churchwardens  and  two 
overseers.  Held,  that  the  appellants  were  not  so  bound,  and  that,  from  the  above  statement, 
this  Court  might  infer  that  the  appellants  gave  evidence  at  the  sessions,  explaining  the  dif- 
ference between  the  notices,  and  shewing  that  the  latter  was  signed  hy  the  proper  officers. 

On  appeal  against  an  order  of  removal  grounded  on  a  settlement  by  hiring  and  service, 
the  respondents,  discovering  that  the  examination  served  by  them  on  the  appellants  did 
not  state  a  residence  in  the  appellant  parish,  moved,  at  the  sessions,  to  discharge  their  own 
order,  and  it  was  quashed,  generally,  with  the  consent  of  the  appellants,  no  reason,  how- 
ever, being  stated  either  to  the  appellants  or  to  the  justices.  The  respondents  afterwards 
removed  the  pauper  again  to  the  same  parish,  no  change  of  circumstances  having  inter- 
vened; and,  on  appeal,  contended  that  the  discharge  of  the  former  order  was  not  conclu- 
sive, the  merits  not  having  been  in  question.     Held,  that  the  order  w  as  conclusive. 

Per  Coleridge  J.  Where  an  order  is  quashed  merely  because  respondents  decline  going 
into  their  case,  that  is  a  decision  on  the  merits. 


H  h  4 


that 
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1837.       that,  during  such  service,  the  pauper  resided  in  the  ap- 
t^~~^         pellant  parish.     A  copy  of  the  order,  together  with 
against      the  examination  of  the  pauper,  was  sent  by  the  church- 

Church 

Knowle.  wardens  and  overseers  of  the  parish  of  Church  Knowle 
to  the  churchwardens  and  overseers  of  the  parish  of 
St.  Martin.  Against  this  order  an  appeal  was  entered 
by  St.  Martin's  parish,  at  the  Epiphany  sessions  for  the 
county  of  Dorset,  1835,  and  respited  to  the  Easter  sessions 
following.  At  the  Easter  sessions,  the  parish  of  Church 
Knowle  having  discovered  that  in  the  pauper's  examin- 
ation no  mention  was  made  of  his  having*  resided  in 
St.  Martin,  moved,  on  this  ground  only,  but  without 
stating  this  or  any  other  ground  to  the  Court  or  the 
appellant  parish,  to  quash  their  own  order,  which  was 
done  generally,  and  with  the  consent  of  the  appellant 
parish. 

The  pauper  having  again  become  chargeable  to 
Church  Knowle,  a  second  order  of  removal  to  St.  Martin 
was  made  on  another  examination  of  the  pauper,  dated 
27th  June  1835,  touching  the  same  hiring  and  service  with 
Turber,  and  also  upon  an  examination  of  Turber  touch- 
ing the  same  hiring  and  service  ;  and  copies  thereof  were 
sent  to  the  churchwardens  and  overseers  of  St.  Martin. 
On  17th  August  the  appellant  parish  sent  to  the  church- 
wardens and  overseers  of  Church  Knowle  a  notice  of 
appeal,  signed  by  four  churchwardens  and  four  over- 
seers, therein  described  as  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  St.  Martin  in  the  city 
of  New  Sarum;  and  on  5th  October  a  statement  of  the 
grounds  of  appeal,  signed  by  two  churchwardens  and 
two  overseers  only,  therein  described  as  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  St. 
Martin,  in  the  city  of  Salisbury  ;  and  the  appeal  was  en- 
tered 


in  the  First  Year  of  VICTORIA.  473 

tered  at  the  Michaelmas  sessions.  The  grounds  of  appeal  1837. 
against  the  second  order  were  the  same  in  the  second      .    ~  : 

&  The  Queen 

statement  as  in  the  first,  with  the  addition  of  a  distinct  against 

Church 

ground  of  appeal  as  follows.  Knowle. 

"  And  because  a  former  order  of  the  same  justices, 
for  removing  the  said  pauper  from  Church  Knowle  to 
St.  Martin  aforesaid,  had  been  quashed  by  the  court  of 
quarter  sessions  for  the  county  of  Dorset,  at  the  April 
sessions  in  the  present  year,  and  which  said  order  of 
the  said  court  related  directly  to  the  point  then  and 
now  in  question  between  the  parties  to  the  present  ap- 
peal, and  it  is  therefore  binding  and  conclusive  between 
them  so  far  as  respects  the  place  of  the  last  legal  settle- 
ment of  the  said  Robert  Galley" 

At  the  hearing  of  the  appeal,  the  court  overruled  an 
objection,  made  by  the  respondents,  that  the  appellants 
were  bound  by  the  description,  contained  in  the  notice 
of  appeal,  of  the  four  churchwardens  and  four  overseers 
who  signed  the  same,  and  that  they  were  thereby  pre- 
cluded from  putting  in  the  statement  of  the  grounds  of 
appeal  signed  by  two  churchwardens  and  two  overseers 
only.  The  same  court  overruled  an  objection,  made  by 
the  appellants,  to  the  reception  of  parol  evidence  to  ex- 
plain the  grounds  on  which  the  respondents  had  moved 
to  have  the  first  order  quashed,  and,  after  hearing  the 
same,  thought  the  quashing  of  the  said  order  conclusive 
as  between  the  same  parties,  and  accordingly  quashed 
the  last  order. 

If  this  Court  should  think  that  the  statement  of  the 
grounds  of  appeal  against  the  last  order  was  improperly 
admitted,  the  order  of  sessions  was  to  be  quashed,  and 
the  last  order  of  removal  confirmed.  Or  if  the  Court 
should  think  that  the  justices  were  not  warranted  in 

treating 
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1837.       treating  the  first  order  quashed,  under  the  circum- 
stances,  as  conclusive,  then  the  order  of  sessions  was  to 

The  Queen 

against       be  quashed. 

Church 
Knowle. 

Barstow  and  Lucena  in  support  of  the  order  of  ses- 
sions. The  respondents  infer,  from  the  notice  of  appeal 
being  signed  by  four  churchwardens  and  four  overseers, 
that  the  notice  of  grounds  of  appeal  ought  likewise  to 
have  been  signed  by  all  or  a  majority  of  eight  such 
officers.  Stat.  4  &  5  W.  4.  c.  76.  s.  81.  requires  that, 
where  notice  of  appeal  against  an  order  of  removal 
shall  be  given,  ce  the  overseers  or  guardians  of  the 
parish  appealing  against  such  order,  or  any  three  or 
more  of  such  guardians,  shall,  with  such  notice,  or  four- 
teen days  at  least  before  the  first  clay  of  the  sessions  at 
which  such  appeal  is  intended  to  be  tried,  send  or  de- 
liver to  the  overseers  of  the  respondent  parish  a  state- 
ment in  writing  under  their  hands  of  the  grounds  of 
such  appeal."  It  might  reasonably  be  contended  that 
those  words  are  sufficiently  met  if  the  notice  of  grounds 
of  appeal  are  signed  by  two  overseers  where  there  are 
four.  But  there  are  not  in  fact  four  overseers  in  this 
parish.  The  local  act,  11  G.  4.  and  1  W.  4.  c.  lxxvi., 
which  is  a  public  one  (a),  and  continues  the  provisions 
of  stat.  10  G.  3.  c.  81.,  uniting  the  three  parishes  in 
Salisbury  for  the  purpose  of  relieving  the  poor,  recog- 
nizes (by  sect,  l)  two  overseers  only,  and  two  church- 
wardens, for  St.  Martin's  parish,  each  of  the  other 

(a)  "  For  better  assessing  and  recovering  the  rates  for  the  relief  of  the 
poor  within  the  city  of  New  Sarum,  and  enlarging  the  powers  of  an  act 
passed  "  (10  G.  3.  c.  8L),  "  intituled,  An  act  for  consolidating  the  rates 
to  be  made  for  the  relief  of  the  poor  of  the  respective  parishes  of  *S^.  Tho- 
mas, St.,  Edmund,  and  St.  Martin,  in  the  city  of  New  Sarum." 

parishes 
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parishes  having,  according  to  the  same  act,  two  over-  1837. 
seers  and  four  churchwardens.    So  far  as  the  parishes 

The  Queen 

are  united,  it  is  merely  for  the  particular  purpose  con-  against 

Church 

templated  by  the  act,  namely,  of  assessing  rates  :  but  Knowle. 
the  officers  are  distinct,  and  no  change  is  introduced  as 
to  the  practice  of  removals  between  those  parishes  and 
places  out  of  the  city.  Here,  then,  both  notices  have 
been  signed  by  all  the  proper  officers  for  St.  Martin  ; 
if  the  first  has  been  signed  unnecessarily  by  persons  as- 
suming to  be  overseers,  that  is  mere  surplusage.  As  to 
the  second  point.  Evidence  was  received  at  the  sessions, 
on  the  authority  of  Rex  v.  Wick  St.  Lawrence  (a)9  to 
shew  the  grounds  on  which  the  respondents  allowed 
the  former  order  to  be  quashed.  Denman  C.  J.  lays  it 
down  there  that,  if  the  quashing  of  an  order  of  removal 
be  offered  as  evidence  to  prove  that  the  pauper  was 
not  settled  in  the  appellant  parish,  it  may  be  shewn 
by  parol  evidence  that  the  judgment  proceeded  upon 
some  other  ground.  But  it  cannot  be  contended  (as 
the  respondents  here  must  assert)  that,  whenever  an 
order  of  removal  has  been  quashed  without  a  full  de- 
cision on  the  merits,  that  order,  on  a  subsequent  liti- 
gation of  the  same  settlement  between  the  same  parties, 
shall  be  deemed  not  conclusive.  If  that  were  so,  par- 
ties might  procure  their  own  orders  to  be  quashed  for 
the  purpose  of  reviving  the  dispute  at  a  more  convenient 
time;  and  this  might  be  done  again  and  again.  An 
order  quashed  generally  on  appeal  is  conclusive  between 
the  parishes;  but  not  if  shewn  to  have  been  quashed 
on  a  point  beside  the  merits ;  Hex  v.  Bradenham  (&), 
Hex  v.  Wick  St.  Lawrence  (a).    Here  the  first  order  was 


(a)  5  B.  §•  Ad.  526. 


(6)  Burr.  S.  C.  394. 


not 
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1837.       not  quashed  for  any  defect  of  form.    The  respondents 
allowed  it  to  be  discharged,  supposing  that  the  pauper's 

The  Queen  &  rr        &  r  r 

against       examination  would  not  support  their  case;  but  that 

Church 

Knowle.  supposition  was  erroneous,  for  the  respondents  might 
have  supplied  by  evidence  a  mere  defect  in  the  ex- 
amination, Bex  v.  Kelvedon  {a),  though  they  could  not 
have  set  up  a  case  inconsistent  with  it,  Bex  v.  Mister- 
ton  (b).  In  Bex  v.  Wick  St.  Lawrence  (c)  the  respond- 
ents, on  the  second  appeal,  proved  that,  since  the  former 
order  of  removal,  which  had  been  quashed,  a  new  state 
of  things  had  arisen ;  here  nothing  had  changed  since 
the  first  order  of  removal.  The  respondents,  there- 
fore, having  procured  that  order  to  be  quashed,  in  their 
own  wrong  and  not  on  a  point  beside  the  merits,  are 
precluded  from  litigating  the  settlement  again.  If  not, 
the  appellants  who  have  been  in  no  fault  will  be  under 
a  great  hardship.  [Coleridge  J.  You  might  have  ap- 
plied for  your  costs  when  the  first  order  was  dis- 
charged.] 

Bond  and  Stock,  contra.  First,  the  notice  of  appeal 
purporting  to  be  signed  by  four  overseers  and  four 
churchwardens  of  St.  Martin's  parish,  there  are  prima 
facie  four  of  each.  Stat.  11  G.  4.  and  1  W.  4.  c.  lxxvi., 
which  deals  with  these  parishes  for  a  limited  fiscal  pur- 
pose, cannot  afford  any  proof  as  to  the  number  of  officers 
who  should  interfere  in  cases  of  removal.  If  the  appel- 
lant parish  had  only  two  overseers  and  two  church- 
wardens, that  fact  should  have  been  proved.  {Coleridge  J. 
Why  must  a  notice  of  this  kind  have  the  signature  of 
the  churchwardens  ?]     By  the  interpretation  clause, 


(a)  5  A.  $  E.  687.    S.  C.  1  N.  §  P.  1 38. 

(b)  6A.$K  878.  (c)  5  JB.  §  Ad.  526. 

S.  109. 
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s.  109,  of  stat.  4  &  5  ^F.  4.  c,  76.,  they  are  expressly  in- 
eluded  under  the  term  "  overseer  (a)"  [Coleridge  J.  It 
would  seem,  by  sect.  21,  that  all  powers  relating  to  the 
management  of  the  poor  were  meant  to  remain  with  the 
same  persons  as  before,  subject  to  the  authority  of  the 
commissioners.]  The  local  act  here  did  not  make  the 
two  overseers  of  St,  Martin,  who  have  signed  the  notice 
of  grounds  of  appeal,  the  proper  officers  for  such  a  pur- 
pose. And  four  signed  the  notice  of  appeal.  As  to  the 
second  point.  The  former  order  was  conclusive  only  as 
to  the  matter  which  it  decided.  It  was  discharged  on  a 
mere  informality ;  and  the  respondents  were  at  liberty  to 
shew  that  in  support  of  the  present  order ;  Rex  v.  Whee- 
lock  (b).  The  case  is  not  materially  different  from  that  in 
which  a  first  order  has  been  quashed  because  the  pauper 
was  not  then  removeable,  as  in  Rex  v.  Wick  St.  Law- 
rence (c).  The  merits  not  having  been  decided  upon,  it 
was  unnecessary  that  there  should  have  been  any  change 
of  circumstances  before  the  second  order  was  made.  In 
Rex  v.  St,  Andrew,  Holborn  (d)9  none  appeared.  The 
question,  what  shall  be  considered  a  want  of  form,  is 
answered  in  Rex  v.  Cottingham  (<?),  where  the  order  had 
been  quashed  "  for  informality,"  and  Lord  Denman  C.  J. 
said,  t£  Interpreting  the  meaning  of  the  magistrates  ac- 
cording to  popular  language,  and  in  the  usual  sense  of 
the  words,  we  must  understand  that  they  meant  to  state 
that  the  order  was  not  quashed  on  the  merits."  Rex 
v.  Penge  (g)  also  shews  what  kind  of  defects  mav  be 
ranked  under  the  term  "  informality."  In  Rex  v.  Wick 
St.  Lawrence  (c)  Denman  C.  J.  said,  "  When  an  order 
of  removal  has  been  discharged,  not  on  the  merits,  but 


(a)  See  the  next  three  eases, 
(c)  5  B.  %  Ad.  526. 
(e)  2  A.  §■  E.  250. 


(b)  5B.  §  C.  511. 
(d)  6  T.  It.  613. 
(g)  AWaw's  lirp.  176 


1837. 

The  Queen 
against 
Church 
Knowle. 
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1837. 


The  Queen 
against 
Church 
Knowle. 


on  other  grounds,  it  would  be  great  injustice  if  it  could 
be  set  up  as  a  decision  on  the  merits,  by  a  party  who 
knew  that  they  had  not  been  enquired  into."  The  ap- 
pellants here  must  have  known  the  ground  of  quashing 
the  first  order,  although  here,  as  in  Rex  v.  Wick  St.  Law- 
rence (#),  that  ground  was  not  stated  at  the  sessions. 
There  had,  indeed,  in  the  latter  case,  been  a  commu- 
nication to  the  appellants'  attorney;  but  that  circum- 
stance alone  cannot  raise  any  substantial  distinction. 


Lord  Denman  C.  J.  I  am  of  opinion  that  the  ses- 
sions were  right  on  both  points.  First,  I  think  they 
were  justified  in  overruling  the  objection  that  the  appel- 
lants were  bound  by  the  description  of  the  parish 
officers  in  the  notice  of  appeal.  It  is  clear  that  they 
were  not  so  bound :  and  I  think  it  follows  from  their 
holding  themselves  not  bound,  and  from  the  objection 
being  taken  and  overruled,  that  they  must  have  given 
an  explanation,  before  the  justices,  of  the  difference  be- 
tween the  notice  of  appeal  and  notice  of  grounds.  No 
statement  appears  on  the  case,  which  can  warrant  us  in 
saying  that  the  persons  who  signed  the  second  notice 
were  not  in  fact  or  in  law  a  majority  (b)  of  the  officers. 
Secondly,  the  quashing  of  the  first  order  was  conclusive. 
It  does  not  interfere  with  any  former  decision  to  say 
that  the  respondents  here  cannot  take  advantage  of  the 
motive  in  them  which  led  to  the  quashing  of  that  order ; 
because,  in  the  former  cases,  either  it  has  been  stated,  in 
the  order  of  sessions,  that  the  Court  quashed  the  order 
of  justices  for  a  reason  assigned  (which  is  different  from 
the  motive  of  a  party),  or  the  quashing  has  taken  place 


O)  5  B.  $  Ad.  526. 

(b)  See  Rex  v.  The  Justices  of  Warwickshire,  6  A.  §•  E.  873. 
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after  communication  between  the  parties,  and  by  consent. 
Here  the  sessions  did  not  state  that  they  quashed  the 
order  for  want  of  form ;  they  quashed  it  generally. 
Then  what  a  door  would  be  opened  to  injustice  if,  in  such 
a  case,  respondents  might  come  a  second  time  to  the 
sessions,  because,,  on  a  former  occasion,  they  had  left 
something  which  they  call  a  defect  of  form  in  their  ex- 
aminations, and  had  thereupon  suffered  the  order  to  be 
quashed.  If  that  might  be  done  here,  it  might  be  done 
after  the  lapse  of  twenty  years ;  and  the  Court  would 
have  to  enquire,  at  that  distance  of  time,  whether  the 
former  order  had  not  been  quashed  because  the  re- 
spondents had  chosen  to  fancy  something  wrong  which 
really  was  not  so.  Here  no  person  could  have  been 
misled  by  the  examination  :  the  pauper's  residence  in 
the  parish  was  not  stated,  but  no  one  could  doubt  that 
that  was  the  point  to  be  tried.  I  think  the  respondents 
ought  to  have  been  bound  by  their  proceeding  on  the 
first  appeal,  unless  they  had  secured  the  appellants  from 
being  misled,  by  acquainting  them  precisely  with  the 
ground  on  which  they  withdrew  the  order. 

Patteson  and  Williams  Js.  concurred. 

Coleridge  J.  I  should  not  add  anything,  but  that, 
for  along  time,  I  had  a  different  opinion  from  that  which 
I  entertain  now.  Quashing  an  order  for  want  of  form 
is  different  from  quashing  it  merely  because  the  merits 
are  not  gone  into.  If  the  order  is  discharged  because 
the  respondents  do  not  choose  to  enter  into  their  case, 
that  is  a  quashing  on  the  merits.  We  decide  this  case, 
therefore,  on  the  general  ground  which  has  been  long 
established. 

Order  of  sessions  confirmed. 
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The  following  cases,  decided  in  Michaelmas  vacation, 
1838,  may  conveniently  be  added  here. 

The  Queen  against  The  Justices  of 
Cambridgeshire. 

The  Queen  against  The  Justices  of 
Shropshire. 

The  Queen  against  The  Justices  of 
Gloucestershire. 

A  notice  of       TN  the  first  of  these  cases  a  rule  nisi  had  been  obtained 

application  for  X 

an  order  of  for  a  mandamus  to  the  justices  of  Cambridgeshire  to 

maintenance  on 

the  putative  receive  and  hear  the  application  of  the  inhabitants  of 

bastard,  under  Willingham,  Cambridgeshire,  for  an  order  upon  Joshua 

Itw.  4.&c.  76.  Elwood,  under  stat.  4-  &  5  W.  4.  c.  76.  s.  72.  The 

signed  by  a  be  Parisn  °f  Willingham  had  applied  at  the  October  quarter 

majority  of  the  sessions  1836,  for  an  order  to  be  made  on  Elwood,  pur- 

aggregate  body  1 

of  church-        suant  to  the  above  clause,  to  reimburse  the  said  parish  for 

wardens  and 

overseers;        the  maintenance  and  support  of  a  bastard  child,  of  which 

therefore  such  . 

a  notice,  signed  ne  was  charged  to  be  the  rather.  I  he  notice  or  appli- 
overseers  of  a  cation  served  on  Elwood  was  signed  by  John  Smith  and 
ha"ako^woh  George  Mead,  who  therein  stated  themselves  to  be  (and 
ishbadhWardenS'  were)  tne  overseers  of  the  poor  of  the  said  parish. 
Where  such    The  parish  had  also  two  churchwardens,  acting- as  such, 

parish  forms 

part  of  a  union,  who  had  not  signed  the  notice  ;  and  on  this  ground  it 

qucere,  what 

officers  should   was  objected  at  the  sessions,  by  Elwood's  counsel,  that 

make  such  ap- 
plication and 
sign  such  notice? 

Per  Lord  Denman  C.  J.  The  requisite  number  of  officers  must  actually  sign  such  notice. 

the 
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the  notice  was  insufficient.    The  Justices  held  accord-  [1838.] 
ingly,  and  dismissed  the  application.    In  Michaelmas    The  queew 
term,  1837(a),  a§ain.st  , 

9  K  n  The  Justices  of 

Cambridge- 
shire. 

Gunning  shewed  cause.  Under  stat.  4  &  5  TV.  4. 
c.  76.  s.  73.,  the  churchwardens  as  well  as  the  overseers 
ought  to  sign  the  notice.  By  sect.  72,  when  a  bastard 
child  shall  become  chargeable  to  any  parish,  as  there 
mentioned,  "  the  overseers  or  guardians  of  such  parish, 
or  the  guardians  of  any  union  in  which  such  parish  may 
be  situate,  may,  if  they  think  proper,  after  diligent  in- 
quiry as  to  the  father  of  such  child,  apply  to  the  next 
general  quarter  sessions  "  &c,  for  an  order  on  the  pu- 
tative father  for  its  maintenance.  By  sect.  73,  "  no 
such  application  shall  be  heard  at  such  sessions  unless 
fourteen  days'  notice  shall  have  been  given  under  the 
hands  of  such  overseers  or  guardians  to  the  person  in- 
tended to  be  charged  with  being  the  father  of  such 
child  of  such  intended  application  :  "  and,  if  the  order  is 
refused,  the  costs  of  the  person  intended  to  be  charged 
are  to  be  "  paid  by  such  overseers  or  guardians."  And 
by  the  interpretation  clause,  sect.  109,  "the  word  'over- 
seer '  shall  be  construed  to  mean  and  include  overseers  of 
the  poor,  churchwardens,  so  far  as  they  are  authorised 
or  required  by  law  to  act  in  the  management  or  relief  of 
the  poor,  or  in  the  collection  or  distribution  of  the  poor- 
rate,  assistant  overseer,  or  any  other  subordinate  officer, 
whether  paid  or  unpaid,  in  any  parish  or  union,  who 
shall  be  employed  therein  in  carrying  this  act  or  the 
laws  for  the  relief  of  the  poor  jnto  execution."  Under 
sect.  72  a  discretion  is  to  be  exercised,  and,  by  sect.  73, 

(«)  November  13th.    Before   Lord  Denmom  C.  J.,  Patteson,  //7/- 
liams,  and  Coleridge  Js. 

Vol.  VII.  I  i  a  risk 
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[1838  ]      a  risk  of  costs  is  incurred;   the  proceeding,  there- 
fore, ought  not  to  be  undertaken  without  the  concur- 

;  The  Queen  ° 

against       rence  of  all,  or  at  least  a  majority,  of  the  officers  author- 

The  Justices  of  . 

Cambridge-  ised  by  the  act.  otat.  43  Eliz.  c.  2.  s.  1.  makes  the 
churchwardens,  as  well  as  the  four,  three,  or  two  sub- 
stantial householders,  to  be  nominated  as  there  men- 
tioned, overseers  of  the  poor ;  and  stat.  13  &  14  Car.  2, 
c.  12.  s.  19.  makes  it  lawful  for  the  "  churchwardens  and 
overseers,"  in  the  cases  of  bastardy  there  mentioned,  to 
seize  the  goods  of  the  putative  father.  The  forms  of  pro- 
ceedings under  this  statute  and  stats.  18  Eliz.  c.  3.,  and 
49  G.  3.  c.  68.,  in  Burn's  Justice  (a),  mention  the  church- 
wardens and  overseers  as  the  officers  complaining.  Bex 
V.  The  Justices  of  Warwickshire  (&),  and  Rex  v.  The  Jus- 
tices of  Derbyshire  {c),  where  it  was  held  that  a  majority  of 
the  officers  (churchwardens  and  overseers)  must  join  in 
giving  notice  of  the  grounds  of  appeal,  are  cases  bearing 
upon  this,  though  decided  on  a  different  section  of  the 
statute.  Here,  as  in  those  cases,  both  the  churchwardens 
and  overseers  are  empowered  to  act,  and  a  majority  of 
the  whole  number  of  officers  is  requisite  to  bind,  accord- 
ing to  the  rule  laid  down  in  Bex  v.  Beeston  (d)9  and 
sanctioned  by  Grindley  v.  Barker  (<?). 

Archbold,  contra.  There  is  no  doubt  that,  if  the 
churchwardens  are  proper  officers  to  sign  these  notices, 
a  majority  of  the  churchwardens  and  overseers  should 
sign  them.  But  this  is  not  a  duty  of  the  churchwardens 
under  the  enactments  in  question.    The  interpretation 

(a)  1  D'Oyly  $  Williams's  Burn,  357,  399.  1  Chitty's  Burn,  365,  395, 
26th  ed.  1331. 

(b)  6A.$E.  873.  (c)  6  A.  §•  E.  885. 
{d)  3  T:  R.  592.             §                    (f?)  IB.  §  P.  229. 

clause 
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clause,  s.  109,  makes  them  overseers  only  "  so  far  as  they  [1838.] 
are  authorised  or  required  by  law  to  act  in  the  manage- 

4  J  fo        The  Queen 

ment  or  relief  of  the  poor,  or  in  the  collection  or  distri-  agaimt 

.  t  The  Justices  of 

bution  of  the  poor-rate."  Giving  notice  of  applications  Cambiudge- 
in  bastardy  does  not  fall  within  either  description  of 
duties  :  it  is  an  act  for  the  indemnification  of  the  parish, 
which  has  already  relieved  the  child  when  the  application 
is  made.  [Lord  Denman  C.  J.  How  do  you  get  over  the 
provision  of  stat.  43  Eliz.  c.  2.  s.  1.,  as  to  the  persons  who 
shall  be  overseers  ?  Williams  J.  You  must  say  that  s,  1 09 
of  the  present  act  supersedes  that  clause  of  the  statute  of 
Elizabeth."]  That  statute  relates  strictly  to  the  relief  of 
the  poor,  and  does  not  extend  to  proceedings  in  bas- 
tardy. It  makes  the  churchwardens  ex  officio  overseers; 
but  the  question  still  is,  whether  they  are  such  overseers 
as  the  statute  4  &  5  W.  4.  c.  76.  looks  to  for  the  present 
purpose;  and  the  interpretation  clause  shews  that  they 
are  not.  By  sect.  73,  the  overseers  "  or  guardians  " 
are  to  give  the  notice.  If  this  extends  to  ex  officio  over- 
seers, it  may  also  be  said  to  comprehend  all  the  county 
justices,  where  they  are  made  ex  officio  guardians  by 
sects.  38  and  39.  If  the  application  for  an  order  of 
maintenance  fails,  the  officers  are  required  peremptorily, 
by  sect.  73,  to  pay  costs.  The  overseers  have  a  fund 
out  of  which  to  pay  them;  the  churchwardens  have 
none.  Rex  v.  The  Justices  of  Warwickshire  (a)  turned 
upon  sect.  81  of  the  statute,  which  is  differently  worded 
from  sect.  73,  directing  that  "  the  overseers  or  guardians 
of  the  parish,"  "or  any  three  or  more  of  such  guar- 
dians," shall  send  a  statement  &c. ;  and  the  notice  there 
wa's  in  a  matter  connected  with  the  "  management  or 


(a)  6  A.  $  E.  873. 
I  i  2 


relief 
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[1838.]     relief  of  the  poor,"  and  the  "collection  or  distribution 
of  the  poor-rate." 

The  Queen 
against 

The  Justices  of  -  . 

Cambridge-       -T//£  Court,  being  informed  that  the  two  following 


SHIRE. 


cases  would  raise  the  same  point,  deferred  giving  judg- 
ment until  those  should  have  been  argued. 

Cur.  adv.  vult. 

The  Queen        In  The  Qiieen  against  The  Justices  of  Shropshire,  an 

against 

The  justices  of  application  to  the  same  effect  as  in  the  preceding  case 
was  made  at  the  Shrewsbury  quarter  sessions,  April 
1837.  The  notice  of  application  was  signed  by  two 
persons  styling  themselves  the  overseers  of  the  poor  of 
Clee  St.  Margaret ;  and  it  appeared  that  they  were  the 
overseers  of  that  parish,  but  that  there  were  also  two 
churchwardens  ;  and  these  had  not  signed.  An  objec- 
tion was  thereupon  taken  to  the  notice,  and  the  sessions, 
after  argument,  refused  to  proceed  with  the  application. 
A  rule  nisi  was  obtained  for  a  mandamus  to  the  justices, 
as  in  the  preceding  case.    In  Trinity  term  1838  (#), 

Humfrey  shewed  cause,  and  Whateley  supported  the 
rule,  on  the  grounds  respectively  which  were  urged  in 
The  Qiieen  v.  The  Justices  of  Cambridgeshire.  It  was 
also  observed,  in  support  of  the  rule,  that  no  inference 
could  be  drawn  from  the  mention  of  ."  churchwardens  " 
in  stat.  13  &  14  Car.  2.  c.  12.  s.  19.,  for  that  the  old 
bastardy  laws  were  variously  worded  in  this  respect ; 
stat.  6  G.2.  c.3l.  5.1.  and  stat.  49  G.  3.  c.  68.  s.2. 
requiring  the  overseers  to  proceed  against  the  putative 

(a)  June  11th.  Before  Lord  Denman  C.  J.,  Littledale,  Patteso?i,  and 
Williams  Js. 


father, 
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father,  and  not  mentioning  the  churchwardens.    To  [1838.] 
which  it  was  answered  that,  in  those  statutes,  the  church- 

The  Queen 

wardens  were  properly  considered  as  included  (by  virtue  against 

The  Justices  of 

of  stat.  43  Eliz.  c.  2.  5.  1.)  under  the  term  "  overseers."    Shropshire.  ( 
[Patteson  J.  referred  to  Rex  v.  The  Justices  of  the  North 
Riding  (#).] 

Cur.  adv.  mlt. 

In  The  Qiieen  against  The  Justices  of  Gloucester •shire ',     The  Queen 

against 

an  application  had  been  made  at  sessions,  and  a  rule  nisi  The  Justices  of 

LOU  CESTER'" 

obtained  in  this  Court,  for  the  same  purposes  respect-  shire. 
ively  as  in  the  two  preceding  cases.  The  notice  was  signed 
by  three  persons,  two  styling  themselves,  and  being, 
the  overseers,  and  one  the  guardian,  of  the  poor  of  the 
parish  of  Whitminster.  The  parish  was  part  of  an  union 
formed  under  stat.  4  &  5  W.  4.  c.  76.  It  was  stated  on 
affidavit,  in  opposition  to  the  rule,  that,  before  the  parish 
was  incorporated  in  such  union,  the  affairs  of  the  poor 
were  administered  by  two  churchwardens  and  two  over- 
seers, and  not  by  any  guardian  :  that,  upon  the  incor- 
poration, it  elected  its  poor-law  guardian  according  to 
the  above  statute,  and  he  had  always  acted  as  one  of  the 
guardians  at  the  board  of  guardians  of  the  union,  the 
proceedings  of  which  board  were  conducted  according 
to  the  statute,  and  to  the  rules  of  the  poor-law  commis- 
sioners. The  guardian  who  signed  the  present  notice 
was  elected  as  above  mentioned.  One  of  the  rules  was 
that  (except  in  some  instances  not  material  here)  f  no 
guardian  should  have  power  to  act  in  virtue  of  such 
office  unless  as  a  member,  and  at  a  meeting,  of  the 
board.    By  another  rule,  the  powers  given  to  the  guar- 

(«)  6  A.  $  E.  S63. 

I  i  3  dians 
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SHIRE. 


[1838.]     dians  were  to  be  exercised  by  the  majority  of  the  guar- 
dians who  should  attend  at   a  meeting  as  therein 

The  Queen  _  ° 

against  directed ;  but  no  act,  except  adjourning,  was  to  be  valid, 
Gloucester-  unless  three  attended  and  concurred.  The  present 
notice  was  not  signed  at  a  meeting  of  the  guardians,  nor 
on  one  of  their  board  days.  At  the  sessions,  June  1837} 
it  was  objected  by  counsel  that  the  notice  was  insuf- 
cient,  because  not  signed  by  the  churchwardens ;  and 
the  justices,  on  this  ground,  refused  to  hear  the  ap- 
plication (a).    In  Michaelmas  term,  1838  (6), 


Cripps  and  W.  J.  Alexander  shewed  cause.  First,  by 
sect.  72  of  the  statute,  if  the  parish  be  part  of  an  union, 
the  application  at  sessions  must  be  made  by  the  guar- 
dians ;  and,  by  sect.  73,  the  notice  must  be  given  by  the 
same  parties.  Sect.  72  mentions  "  the  overseers  or 
guardians  of  such  parish,  or  the  guardians  of  any 
union  in  which  such  parish  may  be  situate ; "  but  the 
mention  of  "  overseers  or  guardians "  there  refers 
only  to  the  officers  of  parishes  not  yet  incorporated  in 
unions.  Sects.  38,  54,  95,  shew  that,  where  a  board  of 
guardians  is  established  under  the  statute,  the  overseers 
(except  in  some  particular  cases)  have  no  power  to  act 
for  the  relief  of  the  poor,  otherwise  than  as  servants  to 
the  guardians.    The  notice,  therefore,  in  this  case, 

(a)  It  was  also  objected  at  the  sessions,  and  before  this  Court,  that  the 
service  of  notice  was  insufficient,  it  having  been  served  on  the  wife  of 
the  putative  father  at  his  dwelling-house  in  his  absence.  An  affidavit 
in  support  of  this  rule  alleged  a  belief  that  he  had  absented  himself  to 
avoid  service ;  but  it  was  stated,  on  the  other  side,  that  no  evidence  of 
this  had  been  offered  at  the  sessions.  No  decision  was  given  on  the 
sufficiency  of  the  service. 

(b)  November  12th  and  15th.  Before  Lord  JDenman  C.J.,  Patteson, 
Williams,  land  Coleridge  J "s. 


ought 
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ought  to  have  been  given  by  three  guardians  (sect.  38)  [1838.] 
assembled  at  a  board.  The  point  has  been  differently  de-  ~ 

r  J  The  Queen 

cided  at  different  sessions  ;  but,  if  the  overseers  of  an  in-  against 

The  Justices  of 

corporated  parish  could  make  the  application,  there  might  Gloucester- 
shire. 

be  a  double  notice  in  each  case ;  for  it  cannot  be  con- 
tended that  the  guardians  also  might  not  apply.  Sup- 
posing, however,  that  the  guardians  were  not  exclusively 
the  proper  persons  to  take  this  proceeding,  the  notice 
here,  being  signed  by  the  overseers  only,  is  bad.  It 
should  have  been  subscribed  by  a  majority  of  the  aggre- 
gate body  of  churchwardens  and  overseers.  The  signa- 
ture of  the  one  guardian  cannot  aid  it.  {The  Attorney- 
General^  contra,  said  that  he  should  make  no  point  of 
the  guardian's  signature.]  Stat.  43  Eliz,  c.2.  s.  1.  re- 
quires the  churchwardens  and  overseers,  "  or  the  greater 
part  of  them,  "  to  act.  Stat.  13  &  14  Car.  2.  c.  12.  s.  19. 
does  not  speak  of  the  greater  part ;  but,  in  practice,  it 
has  always  been  assumed  that  a  majority  should  con- 
cur. Stat.  8  &  9  W.  3.  c.  30.  s.  1.  requires  certificates 
of  settlement  to  be  signed  by  the  churchwardens  and 
overseers,  or  the  major  part  of  them.  In  Hex  v.  Bees- 
ton  (a)  the  construction  given  to  the  words  of  stat. 
9  G.  1.  c.  7.  5.  4.,  enabling  "the  churchwardens  and 
overseers  of  the  poor "  to  contract,  &c,  was  that  a 
majority  of  the  whole  number  were  to  do  so.  In  Rex 
v.  The  Justices  of  Lancashire  (b),  where  a  single  over- 
seer had  appealed  against  the  constable's  account,  under 
stat.  18  G.  3.  c.  19.  s.  5.,  which  gives  the  appeal  to  the 
"  overseer  or  overseers,"  it  was  held  that  <£  the  collective 
body  of  the  parish  officers,"  acting  by  a  majority,  was 
meant.     Ilex  v.  The  Justices  of  Warwickshire  (c)  and 


(a)  3  T.  R.  592.        (ft)  5  B.  #  Aid.  755. 

Ii  4 


(c)  6  A.  #  E.  873. 

Rex 
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[1838.]     Rex  v.  The  Justices  of  Derbyshire  (a)  shew  that  notices 
under  stat.  4  &  5  W.  4.  c.  76.  5.  81.  must  be  given  by  a 

The  Queen  #  #  ... 

agams*       majority  of  the  parish  officers.    And  it  may  be  inferred 

The  Justices  of  ...  . 

Gloucester-  from  the  decision  in  Hex  v.  The  Justices  of  the  North 
Riding  (b),  that,  if  the  district  making  the  application  in 
that  case  had  had  churchwardens  instead  of  chapel- 
wardens,  a  notice  signed  only  by  the  two  overseers 
would  have  been  insufficient. 


SHIRE. 


Sir  J.  Campbell,  Attorney-General,  contra.  As  to 
the  first  point,  it  would  be  hard  if  the  overseers  could 
not  make  an  application,  the  object  of  which  is  to  take 
off  a  parochial  burden,  not  a  burden  upon  the  union. 
Under  the  present  act,  overseers  of  parishes  retain 
their  powers  in  matters  which  are  properly  parochial  ; 
and  sect.  72  express!}'  enacts  that,  where  a  bastard 
is  chargeable  to  any  parish  as  there  mentioned,  the 
application  for  an  order  of  maintenance  shall  be  made 
by  the  overseers  or  guardians  of  such  parish,  or  the 
guardians  of  any  union  in  which  it  may  be  situate. 
Perhaps  either  may  be  competent  to  make  the  appli- 
cation ;  in  that  case  it  is  properly  made  by  the  party 
applying  first.  Then,  as  to  the  signature  ;  it  may  be 
admitted  that,  where  several  persons  are  authorised  to 
do  an  act  in  the  capacity  of  trustees  for  others,  a  ma- 
jority of  such  trustees  must  concur.  But  here  the 
churchwardens  are  no  part  of  the  body  so  authorised. 
Sects.  72  and  73  do  not  mention  them.  Sect.  109  in- 
cludes churchwardens  under  the  term  "  overseers  "  for 
some  purposes,  but  not  for  those  of  sects.  72  and  73,  which 
expressly  mention  overseers,  and  omit  churchwardens. 


(a)  6  A.  $  E.  885, 


(6)  6  A.  $  E.  863. 

If 


assistant  overseer  may  not  be  entitled  to  join  in  such 
an  application ;  Rex  v.  The  Justices  of  the  North  Rid- 
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If  churchwardens,  by  reason  of  the  clause  in  sect.  109,  [1838.] 
must  concur  in  applications  of  this  kind,  so  also  must 

rr  <  The  Queen 

a  number  of  other  officers,  there  mentioned,  and  among  against 

.  -iiiiii  The  Just'ces  °f 

them  assistant  overseers ;  yet  it  has  been  held  that  an  Cambridge- 
shire. 

The  Q,ueen 
against 
The  Justices  of 

ing(a).  And  further,  even  assuming  that  a  majority  Shropshire. 
of  the  churchwardens  and  overseers  must  concur,  it    The  SUI;EN 

'  against 

does  not  follow  that  a  majority  must  sign.    The  con-  The  Justlces  of 

°  Gloucester- 

currence  of  a  majority  would  be  matter  of  evidence  shire. 
if  the  present  application  were  entertained.  In  Rex  v. 
The  Justices  of  Lancashire  (b)  there  was  actual  proof  that 
a  majority  dissented.  [Coleridge  J.  By  sect.  73  the 
notice  of  application  is  to  be  44  under  the  hands  of  such 
overseers  or  guardians.'']  It  may  be  sufficient  if  one 
signs  for  others.  [Lord  Denman  C.  J.  I  cannot  think 
so.  The  person  served  with  notice  should  be  enabled 
to  see  that  the  notice  is  really  a  good  and  valid  one.] 

Cur.  adv.  vidt. 


Lord  Denman  C.  J.,  on  December  1st,  1838  (at  the 
sittings  in  Banc,  held  in  Michaelmas  vacation,  under 
stat.  1  &  2  Vict.  c.  32.),  delivered  the  judgment  of  the 
Court. 

In  each  of  these  cases  application  was  made  for  a 
mandamus  to  enter  continuances  and  hear  an  appeal  in 
bastardy,  the  court  of  quarter  sessions  having  refused 
to  entertain  it  for  the  same  objection  to  the  notice  given 
to  the  putative  father ;  viz.,  that  it  was  not  signed  by 
either  churchwarden,  but  only  by  the  two  overseers 
appointed  by  the  justices  of  the  peace. 


(a)  6  A.  §  E,  863. 


(6)  5  B.  §•  Aid.  155. 

The 


SHIRE. 


490  [MICHAELMAS  VACATION 

[1838.]        The  seventy-third  section  of  the  Poor  Law  Amend- 
ment Act  contains  an  express  proviso  that  no  such  an- 

The  Queen 

against      plication  shall  be  heard  at  the  sessions  unless  <e  notice 

The  Justices  of    ....         .  .  ,  '  _        •     _  , 

Cambridge-    shall  have  been  given  under  the  hands  of  such  overseers 
Th^QuEEN    or  guarcuans ; "  and  the  reference  is  to  the  preceding 
against       clause,  which  empowers  the  overseers  or  guardians  of 

The  Justices  of  ^  r  & 

Shropshire,    the  parish  likely  to  be  burdened  to  apply  to  the  sessions 

The  Queen     f         ..  f 
against         Ior  leiiei. 

TgLucm«  Jf  lt  is  admitted  that>  of  tnose  who  are  bv  law  required 
to  give  the  notice,  the  majority  must  appear  to  have 
concurred  in  it,  by  signing  the  notice  itself;  and  the 
statute  43  Eliz.  constitutes  the  churchwardens  over- 
seers. But  the  maintenance  of  bastard  children  is  said 
not  to  be  a  matter  connected  with  the  relief  of  the  poor ; 
an  assertion  on  the  face  of  it  untenable,  as  the  inability 
of  the  mother  to  support  her  child,  and  the  consequent 
necessity  of  calling  on  the  parish  to  do  so,  are  the  very 
foundations  of  the  proceeding. 

A  difficulty  is  raised  from  the  interpretation  clause, 
which  enumerates  all  such  persons  as  shall  be  meant 
and  included  in  the  term  overseers,  wherever  it  occurs 
in  the  act.  Those  persons  are  "  overseers  of  the  poor, 
churchwardens,  so  far  as  they  are  authorised  or  required 
by  law  to  act  in  the  management  or  relief  of  the  poor, 
or  in  the  collection  or  distribution  of  the  poor-rate, 
assistant  overseer,"  and  all  subordinate  persons  em- 
ployed in  the  relief  of  the  poor ;  and  it  is  argued  that 
the  legislature  could  not  intend  the  majority  of  this 
indefinite  and  fluctuating  body  to  concur  in  giving  the 
notice. 

The  argument  goes  rather  to  shew  the  inconvenience 
of  requiring  the  majority  to  act  than  to  determine  whe- 
ther a  churchwarden  is  an  overseer,  the  real  question 

in 


meaning  of  a  word  must  be  under  all  circumstances. 
We  rather  think  that  it  merely  declares  what  persons 
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in  these  cases.    But  we  apprehend  that  an  interpret-  [1838.] 
ation  clause  is  not  to  receive  so  rigid  a  construction  ; 

The  Queen 

that  it  is  not  to  be  taken  as  substituting  one  set  of  against 

s  in-  11       The  Justices  of 

words  for  another,  nor  as  strictly  denning  what  the  Cambridge- 
shire. 

The  Queen 
against 
The  Justices  of 

may  be  comprehended  within  that  term,  where  the  Shropshire. 
circumstances  require  that  they  should.  We  cannot,  ThagrinsT* 
however,  refrain  from  expressing  a  serious  doubt  whe-  Tie  Justlces  of" 

L  °  Gloucester- 

ther  interpretation  clauses  of  so  extensive  a  range  will  shire. 
not  rather  embarrass  the  Courts  in  their  decision  than 
afford  that  assistance  which  they  contemplate.  For  the 
principles  on  which  they  are  themselves  to  be  interpreted 
may  become  matter  of  controversy ;  and  the  application 
of  them  to  particular  cases  may  give  rise  to  endless 
doubts. 

In  the  present  instance,  we  are  convinced  that  the 
109th  section  did  not  mean  to  make  it  necessary  for  a 
notice  under  the  seventy-third  to  be  signed  by  others 
than  are  required  by  the  seventy -second,  which  merely 
requires  that  a  majority  of  the  overseers,  in  the  ordinary 
sense  of  the  word,  should  concur  in  signing  it.  We 
mean,  of  course,  the  substantial  householders,  two,  at 
least,  in  number,  to  be  appointed  by  the  justices  of  the 
peace,  whom  stat.  43  Eliz.  c.  2.  associates  with  the 
churchwardens,  declaring  all  to  be  overseers  of  the 
poor. 

A  notice,  therefore,  signed  by  the  former  class  alone, 
is  bad  :  the  sessions  were  justified  in  dismissing  a  pro- 
ceeding founded  on  such  notice ;  and  these  several 
rules  for  writs  of  mandamus  must  be  discharged. 

Rules  discharged. 


492 
1837. 


CASES  in  MICHAELMAS  TERM 


Saturday,  The  Queen  against  The  Inhabitants  ot 

November  1 1th. 

HOCKWORTHY.  * 


Where  a  notice,  ^kN  appeal  against  an  order  of  two  justices,  whereby 

under  stat.  4  & 

5  w.  4.  c.  76.  Elizabeth  Thorn  was  removed  from  the  parish  of 
the  groundof18  Hoclcworthy,  in  Devonshire,  to  the  parish  of  Chipstable, 
'an^rde^ofTe-  m  Somersetshire,  the  sessions  quashed  the  order,  sub- 
paup^r  was  ject  to  the  °Pmion  of  tnis  Court  on  a  case,  the  material 
settled  in  a       parts  of  which  were  as  follows. 

third  parish,  L 

not  adding,  as       A  notice  of  appeal,  and  of  the  grounds  of  appeal,  had 

a  ground,  that  ' 

he  had  no  set-   been  duly  served  by  the  appellant  parish.    (The  notice 

tlement  in  the  .      ,        ,  .  , 

appellant  pa-  contained  nothing  material  to  the  decision  :  the  grounds 

spond^ntsare  °f  appeal  were  stated  as  follows.) 

prove^settle-       "  That  John  Tkorn>  deceased  (the  late  husband  of 

mTfineproof  the  ^\ElizahetJl  Thorn),  was  legally  settled  in  the 

of  a  settlement  parish  of  Bampton,  in  the  said  county  of  Devon,  by 

by  renting  a  . 

tenement,  renting,  of  one  Mr.  Robert  Elsworthy,  certain  lands  and 

6  G.  4.  c.  57.,  hereditaments,  situate  in  the  said  parish  ,  of  Bampton, 
un^^al^e  ^or  a  vear9  h'om  Lady-clay  1830,  at  a  rent  of  upwards  of 
mrsfn^iand6"  a  year  ^  ant*  ^at  ne  occupied  the  same  for  a  year, 
and  also  pro-  and  paid  a  year's  rent  for  the  same;  and  that  the  said 

fessing  to  de-  r  J 

mise  incor-       Elizabeth  Thorn,  the  widow  of  the  said  John  Thorn,  is 

poreal  here- 
ditaments, at     therefore  legally  settled  in  the  said  parish  of  BamptGn" 

an  entire  rent, 

evidence  may  (Signed  by  the  church  wardens  and  overseers.) 

shewhoVmuch  When  the  above  notice  had  been  read,  at  the  trial  of 

land  was  worth!  tllis  appeal,  the  respondents  contended  that,  looking  to 

And,  if  the  tjie  terms  Gf  it,  they  had  received  no  notice  to  prove  the 

amount  is  \0L  •>  1 

a  year,  and 

the  land  has  been  occupied,  and  rent  paid,  according  to  the  statute,  the  settlement  is 
good. 

The  instrument  above  described  reserved  a  rent  of  151,  and  had  a  stamp  of  11.  10s. 
Held  sufficient ;  and  that  the  writing  did  not  require  to  be  stamped  as  a  lease  not  otherwise 
chargedy  under  stat.  55  G.  3*.  c.  184.  sched.  part  I. 

settlement 
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settlement  in  the  appellant  parish,  and  that  the  appel-  1837. 
lants  were  bound  to  prove  the  settlement  in  Bampton,  " 

r  The  Queek 

to  which  alone  the  statement  of  their  grounds  of  appeal  against 

The  Inhabit. 

was  confined.    The  Court,  however,  called  upon  the       ants  of 

j  i    .        j      *u  ^  Hock  worthy. 

respondents  to  support  their  order  by  proving  the  set- 
tlement (as  stated  in  their  examination)  in  the  appellant 
parish.  The  respondents  objected  to  the  right  of  the 
appellants  to  cross-examine  the  witnesses  on  this  part 
of  the  case,  under  the  terms  of  their  notice.  The  Court 
held  that  they  were  entitled  to  cross-examine ;  and  they 
did  so. 

The  respondents  attempted  to  prove  a  settlement  in 
the  appellant  parish  by  hiring  and  service,  which,  in 
the  judgment  of  the  Court,  they  failed  to  substantiate. 
The  appellants  then  attempted  to  establish  a  settlement 
of  the  pauper  through  her  late  husband,  by  reason  of 
his  renting  a  tenement  in  Bampton,  and  tendered  in  evi- 
dence the  following  instrument,  signed  by  the  pauper's 
husband  and  one  Robert  Elsworthy. 

"  Memorandum  of  agreement,  made  the  24th  day  of 
March  1830,  between  Robert  Elsworthy  of"  &c,  "  of 
the  one  part,  and  John  Thorn  of"  &c,  "  of  the  other 
part,  witnesseth :  That  the  said  Robert  Elsworthy  doth 
let  unto  the  said  John  Thorn  a  dairy,  consisting  of  ten 
cows,  and  ten  living  calves,  to  be  all  in  pail  by  the 
1st  day  May,  or  Ss.  6d.  per  week  to  be  allowed  for 
the  deficiency  of  each  or  either  of  the  said  cows,  after 
the  1st  of  May ;  and,  if  any  or  either  of  the  said  cows 
should  (a),  by  loss  of  milk  or  misfortune,  after  seven  days' 
notice  has  been  given,  to  be  exchanged  for  another,  or 
satisfaction  made  for  such  loss :  Also  the  kitchen,  back 
kitchen,  dairy,  and  two  bedrooms  (except  as  hereinafter 

(«)  Sic. 

excepted) ; 
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1837.       excepted)  :  Also  sufficient  linhays,  pigsties,  and  other 
appurtenances,  which  have  been  usually  let  with  the  said 

The  Queen       rf  >  J 

against       dairy,  together  with  the  north  part  of  the  garden,  and 

The  Inhabit-  ,  .  r 

ants  of  120  perches  properly  manured  and  cultivated  for  po- 
Hock worthy.  ta£0e§^  an(j  twenty-five  faggots  of  wood,  to  be  delivered 
in  the  court  for  each  cow,  with  liberty  of  cutting  browze 
at  the  said  Robert  Elsworthy's  appointment;  to  be  found 
a  horse  one  day  in  a  week  when  barrelling  of  butter, 
and  one  day  a  fortnight  when  not  barrelling ;  the  pigs 
to  run  in  the  east  part  of  the  orchard  until  the  apples 
are  deemed  necessary  to  be  saved,  and  then  in  the 
Gorney  until  the  apples  are  taken  in,  and  to  be  kept 
well  ringed  to  prevent  their  doing  damage  :  And  also 
to  have  certain  plots  of  ground,  called  Great  South 
Moor,  Cross  Park,  Gorney,  Middle  Castle,  and  West 
Castle,  and  the  first  fortnight's  keep  in  the  South  Castle  ; 
also  the  pasture  of  the  House  Meadow,  after  the  hay  is 
carried  off,  until  the  1st  day  of  November  1830 :"  (like 
provisions  as  to  "  the  lower  meadow "  and  another 
meadow :)  "  the  said  lower  meadow  to  be  unstocked 
when  very  wet;  and  to  help  to  mow  and  make  the  hay  in 
the  said  meadow,  free  of  expense,  except  being  found 
meat  and  drink ;  the  hay  to  be  put  in  one  rick,  and 
divided  in  three  parts ;  two  of  the  three  parts  to  be  for 
the  use  of  the  said  cows ;  one  of  which  two  parts  to  re- 
main unconsumed  at  Lady-day  1831  :  And  to  keep  the 
windows  properly  glazed ;  and  so  to  leave  the  same  at 
the  end  of  the  term,  except  what  glass  the  said  R.  E.  or 
family  breaks  :  In  consideration  of  the  said  John  Thorn, 
his  executors,  administrators,  or  assigns,  paying  unto  the 
said  R.  E.  the  sum  of  751. ;  the  first  quarter's  rent  to 
be  paid "  &c.  (fixing  the  days  of  payment  quarterly)  : 
"  Also  the  said  R*  E.  reserves  liberty  of  the  fireplace  in 

the 
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the  kitchen,"  &c.  (then  followed  some  other  stipulations 
not  material).  "  The  said  Robert  Ehworihy  to  find  all 
firing  for  his  use  in  the  kitchen :  the  cows  to  be  kept 
on  straw  before  they  have  calved  during  the  winter ; 
also  to  have  half  of  the  poultry  and  eggs,  and  liberty 
of  running  one  pig  with  the  said  John  Thorn's,  who  is 
to  keep  fence  for  his  own  pigs,  and  to  attend  to  all  stock 
on  the  said  farm  in  the  absence  of  the  said  R,  JE. :  the 
parting  in  the  said  orchard  to  be  kept  at  a  joint  expense  ; 
the  said  John  Thorn  to  wrork  for  one  shilling  and  liquor, 
when  required  ;  and  to  quit  at  the  end  of  the  year 
without  any  further  notice,  unless  otherwise  agreed  on. 
In  witness"  &c.  (Signed  by Elsworthy  and  Thorn), 

The  above  instrument  w7as  stamped  with  a  1/.  105. 
stamp  :  and  the  pauper's  husband  occupied  under  it  the 
premises  referred  to  therein  for  above  a  year,  and  paid 
to  the  amount  of  the  75l.  reserved  by  it. 

The  respondents  objected,  first,  that  the  stamp  was 
insufficient ;  and,  secondly,  that  the  instrument  purported 
to  be  a  demise  of  incorporeal  hereditaments,  and  should 
therefore  have  been  under  seal. 

The  questions  submitted  to  this  Court  were,  first, 
whether,  looking  at  the  terms  of  the  notice  of  appeal, 
the  sessions  were  right  in  requiring  the  respondents  to 
prove  a  settlement  in  the  appellant  parish,  and  whether 
the  appellants  were  entitled  to  cross-examine  the  re- 
spondents' witnesses  called  for  such  purpose.  If  this 
Court  should  be  of  opinion  that  the  sessions  were  right 
in  that  respect,  the  order  of  removal  was  to  be  quashed, 
otherwise,  to  be  confirmed,  unless  this  Court  should  be 
of  opinion  that  the  settlement  in  Hampton  was  proved 
in  reference  to  the  two  following  questions  (and  in  that 
case  the  order  of  removal  was  to  be  quashed),  viz. 

whether 


1837. 

The  Queen 

against 
The  Inhabit. 

ants  of 
Hock  worthy. 
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1837.      whether  the  instrument  before  mentioned  was  properly 
stamped  so  as  to  be  admissible  in  evidence  ;  and, 

The  Queen  r 

against      whether  a  settlement  was  gained  by  occupying,  under 

The  Inhabit- 
ants of      that  instrument,  the  premises  mentioned  in  it,  and  by 

HoCKWORTHY. 

paying  the  75/.  per  annum  reserved  by  it. 

Bere,  in  support  of  the  order  of  sessions.  The  first 
question  is,  whether,  under  stat.  4  &  5  W.  4.  c.  76.  s.  81., 
the  appellants  were  not  at  liberty  to  put  the  respondents 
to  proof  of  the  settlement  in  the  appellant  parish.  The 
parties  are  reciprocally  bound  by  their  notices  :  the  re- 
spondents have  given  notice,  by  transmitting  the  order 
and  examination,  that  they  undertake  to  prove  a  settle- 
ment in  the  appellant  parish:  the  legislature  cannot 
have  intended  that  the  appellants  should  be  bound  to 
inform  the  respondents  that  they  will  hold  them  to  the 
proof  which  they  have  undertaken  to  give,  and  which 
has  already  been  made  part  of  the  issue  between  them. 
[Coleridge  J.  Suppose  no  ground  of  appeal  were  stated, 
would  that  put  the  respondents  to  proof?]  That  would 
be  the  same  question.  [Coleridge  J.  Suppose  the  examina- 
tion stated  several  different  settlements  in  the  appellant 
parish,  must  the  respondents  prove  all?]  The  Court 
has,  indeed,  held  that  even  objections  apparent  on  the 
face  of  the  order  of  removal  cannot  be  insisted  upon, 
unless  specified  in  the  statement  of  grounds  («),  which, 
certainly,  is  a  stronger  case  than  this;  and  if  the  decision 
be  adhered  to,  the  first  question  must  be  decided  against 
the  respondents.  [Lord  Denman  C.  J.  It  is  of  very 
great  consequence  that  we  should  adhere  to  the  rule  that 
appellants  must  give  notice  of  what  they  intend  to  dis- 

{ a)  See  Bex  v.  tFithernwick,  6  A.  <$•  E.  273. 

pute 
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pute  or  prove;  and,  therefore,  we  shall  hold  that  the  1837. 

appellants  were  precluded  from  disputing  the  settlement  The  Queen 

in  the  appellant  parish.]    The  question  then  is  as  to  Th^a^bit 

the  settlement  in  Bampton.   It  may  be  doubted  whether  ants  of 

HOCKWORTHY. 

the  case  shews  enough,  and  whether  it  should  not  have 
been  made  appear,  as  in  Rex  v.  Pickering  (a),  how  much 
rent  issued  out  of  the  land,  and  how  much  from  other 
subjects  of  demise.  But  it  is  a  question  here,  whether 
all  from  which  the  rent  issued  was  not  properly  land  or 
a  dwelling-house.  [Coleridge  J.  Some  of  the  land  is 
demised  for  less  than  a  year.]  Then  the  case  should 
be  re-stated. 

The  Court  (stopping  T.  H.  Terrell,  contra)  directed 
a  re-statement,  and  the  following  addition  was  made  to 
the  case  after  the  words  "  751.  reserved  by  it,"  p.  495. 
ante.  "  That  (6)  out  of  the  75/.,  the  value  of  Great  South 
Moor,  Cross  Park,  Gorney,  Middle  Castle,  and  West  Cas- 
tle, and  garden,  amounts  to  1 2>l.  2s.  6d.  clear."  The  case 
was  again  argued  in  Hilary  term,  January  17th,  1838. 

Bere  (with  whom  was  Praed),  in  support  of  the  order 
of  sessions.  A  settlement  was  gained  under  stat.  6  G.  4. 
c.  57.  s.  2.  If  an  incorporeal  hereditament  and  land  also 
passed  by  the  deed,  the  sessions  might  consider,  on  a 
question  of  settlement,  what  was  the  value  of  each,  ac- 
cording to  the  principle  of  Rex  v.  Pickering  (a).  But  in 
fact  no  incorporeal  hereditament  passed.  The  agree- 
ment is,  throughout,  either  a  grant  of  goods  and  chattels, 
or  a  grant  of  land.  The  agreement  for  cutting  browze 
was  a  contract  for  the  sale  of  goods,  like  the  bargain  for 


(a)  2  .//.  #  Ad.  2G7.  [b)  Sic. 

Vol.  VII,  K  k  limber 
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1837.      timber  in  Smith  v.  Surman  («).    The  demise  of  pasture  is 
^         a  demise  of  the  land  for  the  purpose  of  pasturing,  and 
against       this  may  pass  by  livery  of  seisin,  Skepp.  Touchst.  97. ;  it 

The  Inhabit- 
ants of       is  not,  therefore,  an  incorporeal  hereditament.    In  this 

UoCKWORTHY*  A 

a  demise  of  pasture  differs  from  a  mere  taking  in  of 
cattle  to  feed.  At  all  events  the  rent  may  be  con- 
sidered, for  the  present  purpose,  as  issuing  wholly  out 
of  the  land.  Gardiner  v.  Williamson  {b)  may  be  cited 
on  the  other  side,  but  is  not  in  point.  There  a  dis- 
tress was  made  for  rent  arising  partly  from  tithes,  and 
partly  from  a  messuage  ;  and,  there  being  no  deed, 
and  no  distinct  reservation  in  respect  of  the  corporeal 
hereditament,  the  distress  was  held  to  be  unlawful. 
The  rent  issued  out  of  both  in  point  of  render ;  and 
there  was  no  ascertained  sum  for  which  the  remedy  could 
be  taken  in  respect  of  the  corporeal  hereditament.  But 
in  Bird  v.  Higginson  (c)  Littledale  J.  said,  te  Are  there 
not  cases  where,  a  rent  being  nominally  reserved  out  of 
two  things,  of  which  one  wTas  capable  of  having  rent 
issuing  out  of  it,  and  the  other  not,  the  rent  has  been 
held  to  issue  wholly  out  of  the  former  ?  "  And  in  Fare- 
well v.  Dickenson  (d)  the  declaration,  in  debt  for  rent, 
alleged  a  demise  of  a  messuage ;  the  demise  proved  was 
of  a  messuage  and  furniture ;  but,  as  the  rent,  in  point  of 
law,  issued  out  of  the  realty,  not  the  furniture,  the  de- 
mise was  held  to  be  well  laid.  The  word  "  hiring,"  in 
stat.  6  G.  4.  c.  57.  5.  2.,  makes  it  questionable  whether 
the  legislature  contemplated  the  holding  at  a  rent  in 
the  strict  legal  sense ;  they  probably  had  in  view  only  a 
payment,  of  whatever  nature,  which  might  be  a  test  of 
ability.    The  stamp  here  is  sufficient,  under  stat.  55 

(a)  9JB.  $  C.  561.  (6)  2  B.  §  Ad.  336. 

(c)  <2A.$R  701.  (d)  6  JB.  §  C.  251. 

G.3. 
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Hock  worthy. 


G.  3.  c.  184.  sched.  Part  I.,  whether  the  document  be  1837. 
considered  a  lease  or  an  agreement.    Clayton  v.  Burten-    m  " 

&  f  The  Queen 

shavo  (a)  may  be  cited  ;  but  there  the  instrument  was  against 

V   '         J  %  The  Inhabit. 

under  seal,  and  was  held  to  fall  under  the  description  of  _   ants  of 
a  "  deed  not  otherwise  charged." 

T.  H.  Terrell,  contra.  If  part  of  the  matter  demised 
here  was  an  incorporeal  hereditament,  and  therefore 
not  grantable  without  deed,  the  demise  was  wholly  void, 
and  no  settlement  could  be  gained  under  it.  In  Bird  v. 
Higginson  (b)  a  demise,  not  under  seal,  of  a  messuage, 
with  license  to  shoot  and  fish,  was  held  void;  and 
in  Gardiner  v.  Williamson  (c),  where  a  messuage  and 
tithes  were  let  at  an  entire  rent,  a  distress  for  such 
rent  was  held  to  be  altogether  unlawful.  Then  does 
the  instrument  now  in  question  grant  an  incorporeal 
hereditament  ?  In  Bex  v.  Hollington  (d)  the  pauper 
rented  the  ley  of  two  cows  in  a  certain  pasture,  but 
had  not  the  exclusive  pasture ;  and  it  was  held  that  he 
gained  a  settlement,  because  his  contract  had  been  (as 
in  former  cases  there  cited)  "  for  the  pernancy  of  the 
profits  of  the  land  by  the  mouths  of  the  cattle ; "  which 
was  an  incorporeal  hereditament.  In  Co.  Litt.  4  5.,  it 
is  said  that  (i pastura"  contains  "the  ground  itself 
called  pasture ; "  but  "  pascuum,  feeding,  is  whereso- 
ever cattle  are  fed,  of  what  nature  soever  the  ground 
is,  and  cannot  be  demanded  in  a  praecipe  by  that 
name  ;"  and  14  Vin.  Abr.  124.,  Grants  (E.  a.),  ph  2,3., 
supports  the  same  distinction.  Here  the  pauper  had 
the  feeding  only  in  the  pastures,  not  the  land  itself; 
he  took,  therefore,  a  mere  easement,  which  ought  to 

(a)  5Ji.%  C.41. 

(b)  2  //.  $  -/:.  696.    S.  C.  affirmed,  on  error,  6  A.  $  E.  824. 
(o)  2  B.  §■  Ad,  836.  {d)  3  East,  113. 

K  k  2  have 
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HOCKWOIITHY. 


1837.      have  been  granted  by  deed;  Hewlins  v.  Shippam  (a). 

[Williams  J.  What  do  you  say  to  the  cases  where  a 

The  Queen     l  %  J  J 

against      dairy  of  cows,  with  feeding  on  certain  lands,  has  been  de- 

The  Inhabit-        .  ° 

ants  of  mised  verbally?  (6)]  Those  cases  were  under  stat.  13  & 
14  Car.  2.  c.  12.  s.  1,  which  spoke  only  of  coming  to  set- 
tle; now,  the  demise  is  material.  [Lord  Denman  C.  J. 
Under  the  statute  of  Charles,  the  party  must  have  come 
to  settle  on  a  "  tenement."]  The  liberty  of  cutting 
browze  here  was  a  mere  easement ;  a  license  to  do  what 
would  otherwise  have  been  waste.  As  to  the  stamp, 
Coster  v.  Consoling  (c)  is  the  case  which  comes  nearest  to 
the  present.  The  demise  here  relates  to  the  land  and 
to  other  distinct  subject-matters,  which  may  be  of  great 
value.  It  appears  to  fall  within  the  description  in  stat. 
55  G.  3.  c.  184.,  sched.  Part  L,  of  a  "lease"  "not 
otherwise  charged." 


Lord  Denman  C.  J.  It  is  not  necessary  to  consider 
the  terms  of  this  contract  with  reference  to  the  effect 
they  have  as  between  the  parties.  Here  is  land  demised 
at  13/.  a  year  to  the  pauper,  and  occupied,  and  the  rent 
paid,  by  him.  I  cannot  say  in  this  case  that  the  demise 
was  void,  whatever  question  might  arise  as  to  the  re- 
covery of  the  rent.  The  stamp  is  sufficient  for  a  lease 
of  lands  at  a  yearly  rent  of  less  than  100/.  There  is  no 
reason  for  saying  that  this  was  not  a  tenement  within 
stat.  6  G.  4.  c.  57, 

Little  dale  J.  The  holding  is,  at  all  events,  good 
as  far  as  regards  the  land.  It  is  as  if  freehold  and 
copyhold  were  demised  together  without  license  from 
the  lord :  the  demise  would  be  good  for  the  freehold. 

(a)  5      #  C.  221. 

(6)  Rex  v.  Tolpudclle,  4  T.R<  671. ;  Bex  v.  Stoke-upon-  Trent,  10  East,  496. 
(c)  7JBing<456* 

Williams 
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Williams  J.    I  am  of  the  same  opinion.    The  cases  1837. 
to  which  I  adverted  during  the  argument  proceeded  on  ^ 
the  ground  that  there  had  been  a  demise  of  an  interest  against 


Coleridge  J.  The  authority  of  Rex  v.  Pickering  (a) 
is  not  disputed ;  but  it  is  said  that,  as  this  instrument 
fails  to  pass  the  incorporeal  hereditaments  mentioned  in 
it,  it  is  void  altogether.  The  only  ground  assigned  for 
maintaining  this  is,  that  it  was  taken  for  granted  in  Bird 
v.  Higginson  (b)  and  Gardiner  v.  Williamson  [c),  I  do  not 
see  that  it  was  so ;  but,  however  that  might  be  where,  as 
in  Bird  v.  Higginson  (b),  the  Court  was  looking  at  the 
instrument  as  merely  executory,  and  it  might  be  said 
that  part  of  the  consideration  failed,  here  the  question 
is,  whether  the  party  has  occupied  a  house  or  land 
hired  by  him,  at  the  yearly  rent  required  by  the  statute. 
The  cases  do  not  apply.  I  think,  however,  that  there 
was  here  an  attempt  to  pass  an  incorporeal  heredita- 
ment. The  cutting  of  browze  was  to  be  at  the  land- 
lord's appointment ;  and  he,  not  having  demised  his 
whole  estate,  might  appoint  the  cutting  elsewhere  than 
on  the  land  demised.  Smith  v.  Surman  (d)  was  a  dif- 
ferent case ;  there  the  demise  was  of  the  timber  on  par- 
ticular land,  at  so  much  per  foot.  But,  as  there  was, 
in  the  present  case,  land  enough  demised  for  the  amount 
of  rent  required  by  the  statute,  and  a  distinct  holding, 
the  order  of  sessions  was  right. 


(a)  2  B.  %  Ad.  267. 

(b)  2  A.  #  E.  696.    S,  C.  affirmed,  on  error,  6  A.  $  E.  824. 


in  land. 


The  Inhabit- 
ants of 
Hock  worthy. 


Order  of  sessions  confirmed. 


(c)  2  B.  #  Ad.  336. 


(d)  9B.  $  C.  561. 
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Saturday,       The  Queen  against  Sir  Robert  Baker,  Knight. 

November  1 1th. 

By  stat.  5  G.  a.    a  •  RULE  nisi  was  obtained,  in  Michaelmas  term  1833, 

c.  84.  s.  21.,  in  £\_ 

the  case  of  for  a  mandamus  to  the  defendant,  as  treasurer  of 

convicts  sen- 
tenced to  trans-  the  county  of  Middlesex,  to  pay  to  John  Clark,  gentle- 
conned' of  man,  as  clerk  of  the  session  of  the  delivery  of  the 
and^pardfned68  King's  gaol  of  Newgate,  916/.  Is.  4d.,  for  convicts 
being^rans-  °f  caPita%  convicted  and  pardoned  on  condition  of  trans- 
ported, the       portation  or  imprisonment,  convicts  sentenced  to  be 

clerk  of  the        1  L 

court  in  which  transported,  and  convicts  sentenced  to  be  imprisoned 

the  offender  is 

convicted  is  to    and  kept  to  hard  labour  in  the  house  of  correction, 

be  paid  by  the  _  .  ,  ,        ,  .  _  . 

treasurer  of  the  instead  or  transportation,  at  the  general  session  01  the 

"The*  same  fee  delivery  of  the  King's  gaol  of  Newgate,  holden  for  the 

usually  paid,  county  of  Middlesex,  in  the  years  1831  and  1832. 

fully^rTitled"  Upon  tne  ru^e  commg  on  for  argument,  the  Court 

to  receive,  for  directed  a  special  case.    A  case  was  stated  accord- 

every  order  of 

transport-        ingly,  of  which  the  substance  is  as  follows. 

ation."    Held,  . 

1.  That  the       The  first  statute  relating  to  transportation  was  stat. 

clerk  of  every 
such  court  is 

entitled  to  receive  such  fees  as  can  be  proved  to  have  been  usually  in  fact  paid  to  the 
clerk  of  that  particular  court  for  such  order. 

2.  That,  where  the  fees  had  been  paid,  without  variation  as  to  amount,  as  long  as  could 
be  recollected  down  to  the  time  of  a  particular  clerk,  and  to  him  for  the  first  four  years 
after  he  entered  upon  the  office,  but  not  for  the  residue  of  the  term  (forty-five  years) 
during  which  he  held  it,  this  could  not  of  itself  so  interrupt  the  course  of  usual  payment, 
as  to  prevent  a  mandamus  issuing  to  the  treasurer  to  pay  the  fees  to  the  successor  of  such 
clerk. 

Although  previous  statutes  had  provided  for  the  payment,  by  the  treasurer  to  the  clerk, 
of  the  same  fee  as  had  been  usually  paid,  or  the  clerk  was  entitled  to  ;  and  although,  still 
earlier,  and  down  to  the  latest  receipt  of  the  fees  in  the  particular  court,  they  had  been 
paid,  not  by  the  treasurer,  but  by  the  contractors  for  transportation. 

Punishment  by  hard  labour  was  first  introduced  by  stat.  5  Ann.  c.  6. ;  since  that  time 
several  statutes  have  provided  for  it,  both  by  original  sentence  and  by  way  of  commutation. 
Some  of  these  statutes,  which  expired  in  1802,  provided  that  the  clerk  of  the  court  should 
give  a  certificate,  for  which  he  should  receive  the  same  fee  as  was  usually  paid  on  orders 
of  transportation.  Since  1802,  the  clerk  of  the  court  of  gaol  delivery  of  Newgate  had 
continued  to  give  the  certificates,  and,  down  to  1805,  he  had  received  the  fees  for  them. 
Held,  that  he  was  not  now  entitled  to  receive  any  fees,  the  statutory  enactment  having 
expired,  and  no  usage  existing,  inasmuch  as  the  act  of  giving  certificates  had  been  origin- 
ally performed  under  statute. 

4G.1. 
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Baker. 


4G.  1.  c.  11.  (a),  (1717),  which  enacted  that  certain  1837. 
offenders,  entitled  to  the  benefit  of  clergy,  might  be  sent  m,~™ 

'  °*7'      s  The  Queen 

to  some  of  his  Majesty's  colonies  and  plantations  in 
America,  for  the  space  of  seven  years;  and  that  the 
Court  before  whom  they  were  convicted  should  have 
power  to  convey,  transfer,  and  make  over  such  of- 
fenders, by  order  of  Court,  to  the  use  of  any  person 
or  persons  who  should  contract  for  the  performance  of 
such  transportation,  to  him  or  them,  and  his  or  their 
assigns,  for  such  term  of  seven  years  ;  and  that,  where 
any  persons  had  been  or  should  be  convicted  of  offences 
for  which  they  were  excluded  the  benefit  of  clergy,  and 
should  receive  the  royal  mercy  on  condition  of  trans- 
portation, it  should  be  lawful  for  any  Court  having 
proper  authority  to  allow  such  offenders  the  benefit 
of  a  pardon  under  the  great  seal,  and  to  order  and 
direct  the  like  transfer  and  conveyance  to  any  person 
or  persons  who  would  contract  &c.  (as  before). 

Between  the  passing  of  stat.  4  G.  1.  c.  11.  and  stat. 
5  G.  4.  c.  84.  (which  is  the  act  now  in  force  as  to  trans- 
portation), several  other  acts  passed  relative  to  trans- 
portation ;  amongst  others,  stats.  6  G.  1.  c.  23.,  16  G.  3. 
c.  43.,  19  G.  3.  a  74.,  24  G.  3.  c.  56.,  55  G.  3.  c.  156., 
56  G.  3.  c.  27.,  and  1  &  2  G.  4.  c.  6. 

By  stat.  6  G.  1.  c.  23.  s.  2.  the  Court  before  which 
conviction  took  place  was  authorised  to  empower  two  jus- 
tices of  the  county  to  contract  with  persons  for  the  trans- 
portation of  felons,  and  to  cause  the  felons  to  be  delivered 
to  the  persons  contracting;  such  contracts  to  be  certified 
to  the  next  Court.  The  material  parts  of  statutes  1 6  G.  3. 
c.  43.  and  19  G.  3.  c.  74.  are  hereafter  set  out  (b). 

So  much  of  stat.  19  G.  3.  c.  74.  as  related  to  trans- 

O)  Sect.  1.  (/,)  Tost,  p.  506—510. 

K  k  4  porta  lion 
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1837.       portation  beyond  the  seas  was,  with  certain  amend- 
ments,  continued  (a)  until  and  after  the  passing  of  stat. 

The  Queen 

against  55  G.  3.  c.  156.  By  the  last  act,  the  laws  relating  to 
convicts  subject  to  transportation,  and  capital  convicts 
reprieved  on  condition  of  transportation,  were  amended, 
and  were  continued  to  the  1st  of  May  1816(6);  and  by 
sect.  3  it  was  enacted,  "  That  the  clerk  of  assize, 
clerk  of  the  pdace,  or  other  clerk  of  the  court,  shall  be 
paid  by  the  treasurer  of  the  county,"  &c,  "  the  same  fee 
as  hath  been  usually  paid,  or  such  cleric  of  assize,  clerk  of 
the  peace,  or  other  clerk  of  the  court  is  entitled  to  for  the 
order  of  transportation  of  any  offender." 

By  stat.  56  G.  3.  c.  27.  (which  passed  on  30th  April 
1816),  certain  other  amendments  were  made  in  the  laws 
relating  to  transportation,  and  which  were  to  continue 
till  the  1st  of  May  1821  (c).  Sect.  4  contained  an  en- 
actment precisely  similar  to  that  above  cited  in  sect.  3 
of  stat.  55  G.  3.  c.  156. 

By  stat.  1  &  2.  G.  4.  c.  6.  (which  passed  on  24th 
March  1821),  the  powers  and  provisions  of  stat.  56  G.  3. 
c,  27.  were  continued  down  to,  and  the  same  were  in 
force  at  the  time  of  the  passing  of,  stat.  5  G.  4.  c.  84. 

Sect.  1  of  stat.  5  G.  4.  c.  84.  (which  passed  on  21st 
June  1824)  recites  that  it  is  expedient  that  the  laws 
relative  to  the  transportation  of  offenders  should  be 
revised  and  consolidated  into  one  act.  By  sect.  2  pro- 
vision is  made  as  to  the  transportation  of  convicts  liable 
to  be  transported,  and  of  capital  convicts  receiving  mercy 
on  condition  of  transportation.  Sect.  21  enacts  that  "  all 
such  fees,  on  the  delivery  out  of  custody  of  any  such 

(a)  See  54  G.  3.  c.  30.,  and  the  statutes  on  this  subject  referred  to  in 
the  margin  of  sect.  1. 

{b)  Sect.  19.  (c)  Sect.  21. 

offender 


in  the  First  Year  of  VICTORIA. 


505 


offender  so  ordered  to  be  transported  or  removed,  as  1837. 
have  usually  been  paid  to  the  sheriff  or  gaoler,  and  all    m  ~ 

J  r  &  The  Queen 

reasonable  expenses  which  the  sheriff  or  gaoler  shall  against 

\  Baker. 

incur  in  every  such  removal,  shall  be  paid  by  the  county,'* 
&c,  "  or  place  for  which  the  court  in  which  the  offender 
was  convicted  shall  have  been  held,"  by  the  treasurer  of 
such  county,  &c. ;  "  and  the  clerk  of  the  court  shall  be 
paid  by  such  treasurer  the  same  fee  as  hath  been  usually 
paid,  and  he  is  lawfidly  entitled  to  receive,  for  every  order 
of  transportation" 

Before  and  down  to  February  sessions,  1784,  inclusive, 
the  clerk  of  the  session  of  gaol  delivery  of  Newgate  re- 
ceived, in  respect  of  every  capital  convict  reprieved  on 
condition  of  transportation,  and  for  every  felon  sentenced 
to  transportation,  a  fee  of  6s.  2d.,  which  sum  was  regu- 
larly paid  to  him  by  the  contractors  for  the  transport- 
ation of  the  convicts :  but  there  is  no  evidence  to  shew 
that,  since  that  period,  any  fee  in  respect  of  such  con- 
victs has  been  paid  to  him  (a). 

The  first  statute  relating  to  punishment  by  hard 
labour  was  stat.  5  Ann.  c.  6.  (1706).  Sect.  2  of  that 
statute  enacted  that,  where  any  person  should  be  con- 
victed of  larceny,  and  should  have  the  benefit  of  that 
act  allowed  thereupon,  or  ought,  by  the  laws  in  force 
before  the  making  of  stat.  10  &  11  W.  3.  c.  23.,  to  be 
burnt  in  the  hand  for  such  offence,  he  should  be 
burnt  in  the  hand  as  before  the  making  of  the  said  act  : 
and  the  judge  or  justices,  before  whom  such  offender 
should  be  tried  and  convicted,  should  also,  at  his  or 
their  discretion,  award  and  give  judgment  that  such 

(a)  The  case  here  qualified  the  above  statement  by  a  reference  to  some 
circumstances  upon  which  nothing  ultimately  turned,  the  decision  assum- 
ing the  facts  to  be  as  stated  in  the  text. 

offender 
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Baki 


1837.  offender  and  offenders  should  be  committed  to  some 
  house  of  correction  or  public  workhouse  within  the 

The  Queen  .-in, 

against  county,  &c,  or  place  where  such  conviction  should  be, 
there  to  remain  and  be  kept  &c,  for  such  time  as  such 
judge  or  justices  should  then  judge  and  award,  not  less 
than  &c. ;  and  an  entry  thereof  should  be  made  of  re- 
cord pursuant  to  such  judgment  and  award ;  and  such 
offender  and  offenders  should  be  there  set  at  work  and 
kept  at  hard  labour  for  the  time  adjudged  and  recorded. 
That  statute  made  no  provision  for  any  fee  whatever  to 
the  clerk  of  the  court  or  other  officer. 

Sect.  1  of  stat.  16  G.  3.  c.  43.  (1776)  enacted  that, 
where  any  male  person  should  be  lawfully  convicted  of 
grand  or  petit  larceny,  or  any  other  crime  for  which  he 
should  be  liable  by  law  to  a  sentence  of  transportation 
to  America,  it  should  be  lawful  for  the  Court  before 
whom  such  person  should  be  so  convicted,  &c,  if  such 
Court  should  think  fit,  in  the  place  of  such  transport- 
ation, to  order  and  adjudge  that  such  person  should  be 
kept  to  hard  labour  in  any  work  for  the  benefit  of  the 
navigation  of  the  Thames,  under  the  management  and 
direction  of  an  overseer  or  overseers,  for  the  same  term 
as  the  transportation  for  the  said  offence  might  by  law 
have  been  adjudged,  or  such  shorter  term  as  such  Court 
should  think  fit.  Sect.  2  enacted  that,  where  any  male 
person  should  be  lawfully  convicted  of  any  robbery, 
or  other  felony  not  clergyable,  and  receive  the  royal 
mercy  on  condition  of  being  kept  to  hard  labour  in 
the  custody  of  such  overseer  or  overseers,  it  should  be 
lawful  for  the  judge,  &c,  to  make  an  order  for  allow- 
ing forthwith  to  such  offender  the  benefit  of  a  con- 
es 

ditional  pardon  ;  and  such  judge,  &c,  might  and 
should  adjudge  that  such  offender  should  be  kept  to 

hard 
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hard  labour,  in  the  custody  of  such  overseer  or  over-  1837. 
seers,  for  the  time  specified  in  a  notification  to  be  made 

The  Queen 

by  one  of  the  principal  secretaries  of  state.  Sect.  3  against 
enacted  that,  when  any  offender  should  be  ordered  to 
be  kept  to  hard  labour  as  aforesaid,  or  as  therein- 
after was  directed,  the  clerk  of  assize,  clerk  of  the 
peace,  or  other  clerk  of  the"  court  by  which  such  order 
should  be  made,  should  give  to  the  sheriff  or  gaoler, 
having  the  custody  of  such  offender,  a  certificate  in 
writing  under  his  hand,  containing  an  account  of  the 
christian  name,  surname,  and  age  of  such  offender ;  of 
his  offence,  of  the  Court  before  whom  he  was  convicted, 
and  of  the  term  for  which  he  should  be  so  ordered  to 
hard  labour ;  and  the  sheriff,  or  gaoler,  having  the  cus- 
tody of  such  offender,  should,  with  all  convenient  speed 
after  the  making  of  any  such  order,  and  receiving  of 
such  certificate,  convey  such  offender,  or  cause  him  to 
be  conveyed,  to  such  place  within  England,  and  also 
deliver  such  offender,  or  cause  him  to  be  delivered, 
together  with  the  said  certificate,  to  such  overseer  or 
overseers.  Sect.  10  enacted  that,  when  any  person 
should  be  convicted  of  grand  or  petit  larceny,  or  any 
other  crime  for  which  he  or  she  should  be  liable  to 
transportation,  it  should  be  lawful  for  the  Court,  if  it 
should  think  fit,  in  the  place  of  such  punishment  by 
transportation,  to  order  and  adjudge  that  such  person 
should  he  sent  to  some  proper  place  of  confinement 
within  the  county,  there  to  be  kept  to  hard  labour  for 
such  term  or  number  of  years  as  such  Court  should  ap- 
point, not  exceeding  &c.  Sect.  1 1  enacted  that,  where 
any  person  should  be  convicted  as  in  sect.  2,  and  re- 
ceive the  royal  mercy  on  condition  of  being  kept  to 
hard  labour  at  the  place  of  confinement  to  be  appointed 

for 
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1837.      for  that  purpose,  it  should  be  lawful  for  the  judge,  &c, 
to  make  an  order  for  allowing  forthwith  to  such  offender 

The  Queen  ° 

against      the  benefit  of  a  conditional  pardon,  and  to  adjudge  that 

Baker. 

such  offender  should  be  kept  to  hard  labour  at  the 
place  of  confinement  after  mentioned,  for  a  time  to  be 
specified,  &c.  Sect.  12  directed  that  the  clerk  of  assize, 
&c.,  should  give  to  the  sheriff  or  gaoler  a  certificate,  with 
respect  to  the  convicts  ordered  to  hard  labour  under 
sects.  10  and  11,  like  that  directed  by  sect.  3.  to  be 
given  with  respect  to  the  convicts  ordered  to  hard 
labour  under  sects.  1  and  2 ;  and  the  sheriff  or  gaoler 
was  directed  forthwith  to  convey  the  offender  to  the 
proper  house  of  correction.  Sect.  1 7  enacted  that  such 
clerk  of  assize,  &c,  should  be  paid  by  the  treasurer  of 
the  county,  &c,  the  like  satisfaction  "  as  hath  been  usually 
paid  for  the  order  of  transportation  of  any  offender," 

This  statute  continued  in  force  until  1st  July  1779  {a). 

Stat.  19  G.  3.  c.  74.  (1779)  $.  1.  enacted  that  any  per- 
son convicted  of  any  crime  for  which  he  should  be 
liable  to  be  transported  to  America  might  by  the  Court 
be  ordered  and  adjudged  to  be  transported  to  any  parts 
beyond  the  seas,  in  such  and  the  like  manner  and  for 
any  term  of  years  not  exceeding  such  and  the  same  term 
as  and  for  which  such  person  was  or  should  be  liable 
to  be  transported  to  America.  Sect.  24?  enacted  that, 
when  the  two  penitentiary  houses  directed  by  the  act  to 
be  built  should  be  fitted  and  completed,  then,  where  any 
person  should  be  convicted  of  grand  or  petty  larceny, 
or  any  other  crime  for  which  he  or  she  should  be  liable 
to  be  transported,  it  should  be  lawful  for  the  Court,  in 
the  place  of  such  transportation,  to  order  and  adjudge 
that  such  person  should  be  imprisoned  and  kept  to 

(a)  Sect.  23. 

hard 


in  the  First  Year  of  VICTORIA. 


509 


hard  labour  in  one  of  such  penitentiary  houses.  Sect.  26  1837. 
enacted  that,  in  the  mean  time,  it  should  be  lawful  _~ 

The  Quei 

for  the  Court  to  order  and  adjudge  such  offenders  against 

.  Baker. 

to  be  imprisoned  and  kept  to  hard  labour  in  the  re- 
spective houses  of  correction,  or  other  places,  within 
each  respective  county.  Sect.  27  enacted  that,  where 
any  male  person  should  be  convicted  of  grand  larceny, 
or  any  other  crime  (except  petty  larceny)  for  which  he 
should  be  liable  to  be  transported,  it  should  be  lawful 
for  the  Court,  in  the  place  of  transportation,  to  order 
and  adjudge  that  such  person,  if  of  competent  age,  &c, 
should  be  punished  by  being  kept  on  board  ships  or 
vessels,  and  employed  in  hard  labour,  in  a  river  or  port, 
&c.  Sect.  28  enacted  that,  where  any  person  should  be 
convicted  of  any  robbery  or  other  felony  not  clergyable, 
and  receive  the  royal  mercy  on  condition  of  being  kept 
to  hard  labour  during  any  specified  term  in  any  peni- 
tentiary house,  or,  such  offenders  being  males,  upon  con- 
dition of  being  kept  to  hard  labour  during  any  specified 
term  for  the  benefit  of  the  navigations  mentioned  in  the 
act,  the  Court  might  allow  such  offender  the  benefit  of  a 
conditional  pardon,  and  order  him  to  be  kept  to  hard 
labour  in  such  penitentiary  house,  or  in  the  custody  of 
such  superintendant  or  superintendants,  and  for  such 
time,  as  in  the  act  was  mentioned.  Sect.  29  enacted  that, 
when  any  offender  should  be  ordered  and  adjudged  to  be 
kept  to  hard  labour  in  any  of  the  manners  therein  afore- 
said, the  clerk  of  assize,  or  other  clerk  of  the  court  in 
which  such  offender  should  be  convicted,  should  give  to 
the  sheriff  or  gaoler,  having  the  custody  of  such  of- 
fender,  a  certificate  in  writing,  containing  certain  par- 
ticulars; and  the  sheriff  or  gaoler  should  thereupon 
convey  such  offender  to  such  house  or  place  to  which 

such 
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1837.  such  order  should  direct  him  to  be  conveyed,  and  there 
deliver  him  with  the  certificate.    Sect.  30  enacted  that 

The  Queen 

against  the  clerk  of  assize3  or  other  clerk  of  the  court,  should 
have  the  same  fee,  gratuity,  or  satisfaction,  on  granting 
such  certificate,  "  as  hath  usually  been  paid,  and  would 
have  been  due  to  them  respectively,  if  such  offender  had 
been  sentenced  to  transportation*9  (except  in  the  case  of 
petty  larceny) ;  and  such  fees,  gratuities,  and  satisfaction 
should  be  paid  by  the  treasurer  of  the  county  or  place 
for  which  the  court  wherein  such  offender  was  convicted 
should  have  been  held,  to  such  clerk  of  assize,  or  other 
clerk  of  the  court. 

The  power  given  by  the  last-mentioned  statute  (so 
far  as  it  authorised  the  Courts  to  sentence  to  hard  labour 
in  the  place  of  transportation,  convicts  liable  to  trans- 
portation, and  convicts  capitally  convicted  and  re- 
prieved on  condition  of  being  kept  to  hard  labour) 
was  continued  by  several  statutes  (a)  to  the  25th  of 
March  1802,  when  it  ceased.  From  that  time  the  sen- 
tences to  hard  labour  were  under  the  said  stat.  5  Ann, 
c.  6.  and  stat.  53  G.  3.  c.  162.  (b),  until  the  passing  of  stat. 
7  &  8  G.  4.  c.  29.  But,  since  1802,  certificates  of  the 
convictions  of  persons  sentenced  to  hard  labour,  con- 
taining particulars  similar  to  those  required  by  stat. 
16  G.  3.  c.  43.  ss.  3,  12.  and  stat.  19  G.  3.  c.  74.  s.  29., 
have  been  made  by  the  clerk  of  the  court,  and  trans- 
mitted to  the  house  of  correction  with  prisoners  sentenced 
to  hard  labour  there. 

In  1778  (while  stat.  16  G.  3.  c,  43,  was  in  force),  Ben- 
jamin  Deacon,  being  clerk  of  the  session  of  the  delivery 
of  the  King's  gaol  of  Newgate  for  Middlesex,  obtained  a 

(a)  Stat.  28  G.  3.  c.  24.    Stat.  34  G.  3.  c.  60.    Stat.  39  G.  3.  c.  52. 
(&)  That  act  makes  no  provision  as  to  certificates  or  fees. 

mandamus, 
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mandamus,  on  argument  by  counsel,  commanding  the  1837. 
treasurer  of  Middlesex  to  pay  him  such  fees  for  the  per-  ~ 

r .  J  The  Queen 

sons  tried  and  convicted  of  felony  and  other  offences,  at  against 

Baker. 

the  several  sessions  of  the  delivery  of  his  Majesty's  gaol 
of  Newgate,  holden  for  the  county  of  Middlesex,  at  the 
Old  Bailey,  in  1776,  1777,  and  1778,  and  ordered  to  be 
punished  by  hard  labour  in  pursuance  of  stat.  16  G.  3. 
c.  43.,  as  before  the  said  act  had  been  always  paid  by, 
and  received  of,  the  contractor  for  the  transportation  of 
the  several  persons  convicted  of  felony  at  the  several 
sessions  of  the  delivery  of  the  said  gaol  of  Newgate, 
holden  for  the  said  county  of  Middlesex.  The  rule 
was  obtained  on  Mr.  Deacon's  affidavit,  that  he  had 
been  clerk  upwards  of  seven  years,  and  that,  from  the 
time  of  his  appointment,  until  the  passing  of  stat. 
16  G.  3.  c.  43.,  he  always  received  of  the  contractor 
for  the  transportation  of  the  persons  convicted  of  felony 
the  fee  of  6s.  2d.  for  every  person  ordered  at  such  ses- 
sions to  be  transported ;  the  affidavit  also  stated  the 
number  of  persons  ordered  to  be  punished  by  hard 
labour  during  the  time  for  which  the  fees  were  claimed. 

The  fees  so  claimed  by  Mr.  Deacon  were  paid  to 
him  by  the  treasurer  of  Middlesex,  in  consequence  of 
the  mandamus ;  and  the  like  fees  continued  to  be  paid 
by  the  treasurer  to  Benjamin  Deacon,  and  Thomas  Shel- 
ton,  his  successor  in  office  (a),  until  about  the  begin- 
ning of  1805.  Upon  the  death  of  Mr.  Shelton,  in  1829, 
John  Clark  was  appointed  clerk  of  the  session  of  gaol 
delivery  of  -Newgate.    About  the  beginning  of  1831, 

(a)  It  was  not  expressly  stated  in  the  case  at  what  time  Mr.  Slielton 
succeeded  to  his  office:  but  it  was  assumed,  on  both  sides,  that  he  suc- 
ceeded about  1780. 

Mr. 
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1837.       Mr.  Clark  rendered  to  the  justices  of  the  peace  for 
Middlesex  an  account  of  fees  claimed  by  him. 

The  Queen  j 

against  The  case  then  stated  particulars  respecting  the  de- 

Bakek. 

mand  of  the  sum  claimed  by  the  rule,  and  a  refusal  by 
the  magistrates  of  Middlesex  and  the  treasurer  (a).  It 
also  shewed  the  number  of  orders  for  transportation  or 
hard  labour  in  respect  of  which  the  fees  were  claimed. 

The  question  for  the  opinion  of  this  Court  was 
whether  the  clerk  of  the  session  of  gaol  delivery  of 
Newgate  is  entitled  to  a  fee  of  6s.  2d,  in  respect  of  each 
person  capitally  convicted  and  pardoned  on  condition 
of  transportation;  of  each  person  capitally  convicted 
and  pardoned  on  condition  of  imprisonment  with  hard 
labour ;  of  each  felon  sentenced  to  transportation ;  and 
of  each  felon  liable  to  transportation  or  to  be  impri- 
soned and  kept  to  hard  labour,  sentenced  to  be  impri- 
soned and  kept  to  hard  labour ;  or  of  either  and  which 
class  of  offenders.  The  case,  having  been  set  down  in 
the  crown  paper,  was  now  argued. 

Sir  W.  W.  Follett,  in  support  of  the  rule.  First,  as 
to  the  claim  in  respect  of  prisoners  capitally  convicted 
and  pardoned  on  condition  of  transportation,  or  sentenced 
to  transportation,  it  does  not  appear  that,  before  stat. 
16  G.  3.  c.  43.,  there  was  any  statutable  provision  as  to 
the  fees.  But  sect.  17  of  that  statute  recognises  the 
legality  of  the  fee,  which  appears  to  have  been,  in  fact, 
paid  for  the  order  of  transportation  of  any  offender. 
There  is  a  similar  recognition  in  sect.  30  of  stat. 
19  G.  3.  c.  74.  Then  sect.  3  of  stat.  55  G.  3.  c.  156. 
and  sect.  4  of  stat.  56  G.  3.  c.  27.  enact  that  the  same 

(a)  Some  facts  stated  in  the  case,  shewing  an  investigation  of  the  mat- 
ter at  different  stages,  and  a  partial  payment,  are  here  omitted,  the  decision 
having  rested  simply  on  the  right  of  the  clerk. 

fee 
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fee  shall  be  paid  to  him  which  has  been  usually  paid,  or  1837. 
to  which  he  is  entitled.    Now  here  it  appears  that  there 

L  r  The  Queen 

has  been,  by  usage  (of  which  the  proceedings  on  the  against 

Baker. 

mandamus  in  1778  are  strong  evidence),  a  certain  fee 
paid  to  the  officer  on  orders  of  transportation;  that  is 
within  the  meaning  of  the  acts,  as  was  held  in  Fleet- 
wood  v.  Finch  (a).  The  question  there  arose  upon  the 
clause  already  referred  to  in  sect.  30  of  stat.  19  G.  3. 
c.  74. ;  and  it  was  there  held  that  proof  of  a  certain  fee 
having  been  usually  received  for  the  order  of  transport- 
ation, on  a  particular  circuit,  satisfied  the  words  "  as  hath 
been  usually  paid,  and  would  have  been  due."  By  the 
usage,  therefore,  and  the  statutes  cited,  and  by  stat.  1  & 

2  G.  4.  c.  6.,  the  officer  was  entitled  to  the  fees  up  to  and 
at  the  passing  of  stat.  5  G.  4.  c.  84.  Sect.  21  of  this  act 
continues  his  title.  The  only  difficulty  arises  from  the 
fact  of  Mr.  Shelton  having  chosen  not  to  receive  the  fees 
to  which  he  was  unquestionably  entitled  by  usage  and 
statute.    But  that  cannot  prejudice  his  successors. 

Next,  as  to  the  claim  in  respect  of  prisoners  pardoned 
on  condition  of  imprisonment,  or  sentenced  to  be  im- 
prisoned and  kept  to  hard  labour.  The  first  statutory 
provision  is  that  of  stat.  16  G.  3.  c.  43. ;  of  which  sects. 

3  and  12  direct  the  officer  to  make  out  the  certificate, 
and  sect.  17  provides  that  the  clerk  shall  have  the  fees 
as  on  orders  of  transportation.  Then,  by  stat.  19  G.  3. 
c.  74.  s.  30.,  the  same  provision  is  made  for  fees  upon 
certificates  under  sect.  29.  Fleetwood  v.  Finch  (a)  was 
decided  on  this  statute.  It  is,  indeed,  no  longer  in  force ; 
and,  since  1802,  there  has  been  no  express  provision  on 
the  subject :  but,  the  duty  having  been  continually  per- 
formed by  the  officer,  the  question  on  this  part  of  the 


Vol.  VII. 


(a)  2  II.  Bl  220. 
L  I 


nsc 


514 


CASES  in  MICHAELMAS  TERM 


1837.  case  is,  whether  it  requires  a  parliamentary  enactment 
to  entitle  him  to  compensation.    The  work  performed 

The  Queen 

against  appears  necessary  to  enable  the  keepers  of  the  houses 
of  correction  to  receive  the  prisoners  from  the  Court. 
The  recognition,  by  statute,  of  a  claim  as  existing  an- 
tecedently constitutes  a  parliamentary  evidence  of  the 
legality  of  the  claim,  even  after  the  statute  has  expired. 

Sir  F.  Pollock,  contra.  The  rule  raises  a  question  on 
four  classes  of  cases,  since  transportation  or  hard  labour 
may  be  imposed  either  by  original  sentence  or  by  substi- 
tution. But  the  result  must  be  the  same  as  to  the  punish- 
ments by  original  sentence  and  by  substitution ;  so  that 
practically  there  are  only  two  branches  of  the  case.  [Per 
Curiam.  We  need  not  trouble  you,  as  to  the  claim  in 
respect  of  the  prisoners  ordered  to  hard  labour.] 

Then,  as  to  the  claim  in  respect  of  the  prisoners 
transported.  There  has  been,  in  fact,  no  receipt  of  the 
fees  since  1784.  And  it  is  to  be  observed  that  stat. 
5  G.  4.  c.  84.  5.  21.  makes  two  conditions  essential;  the 
payment  must  have  been  usual,  and  the  officer  must 
have  been  entitled  to  it.  The  earlier  acts  word  the 
corresponding  provision  in  the  alternative.  This  change 
cannot  have  been  accidental.  [Patteson  J.  Then  you 
say  that  the  statute  gives  no  fee  at  all.]  None,  where 
none  has  in  fact  been  usually  paid.  It  is  said  that  Mr. 
Shelton's  neglect  could  not  prejudice  his  successor:  and, 
strictly,  it  could  not  do  so  if  the  statute  left  the  question 
merely  on  the  legal  right ;  but  it  has  annexed  the  con- 
dition of  usual  payment,  and  this  condition  is  negatived 
by  a  discontinuance  of  the  user.  Here  the  discon- 
tinuance has  lasted  long  enough  for  a  prescription. 
{Coleridge  J.  There  could  be  no  release  of  the  suc- 
cessor's right.]  It  is  not  put  as  a  case  of  strict  pre- 
scription, 
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scription,  but  as  a  destruction  of  the  statutable  re- 
quisite. And  there  has  been  no  receipt  at  all  of  fees 
from  the  treasurer,  but  only  from  the  contractors. 
Now,  by  the  Central  Criminal  Court  Act,  4  &  5  TV.  4. 
c.  36.  s.  20.,  there  is  power  given  to  settle  the  fees  and 
allowances  of  the  officers. 

Sir  TV.  TV.  Follett  in  reply.  The  act  last  mentioned 
applies  only  to  future  service,  and  only  to  the  service 
done  for  the  Central  Criminal  Court.  It  is  impossible 
to  give  the  effect  contended  for  to  Mr.  Skelton's  discon- 
tinuance  to  take  the  fees.  Every  clerk  has  received 
them,  including  Mr.  Shelton  ;  they  have,  therefore,  been 
usually  paid.  No  time  can  be  named  at  which  the  right 
to  claim  ceased. 

Lord  Denman  C.  J.  As  to  the  fees  claimed  in  re- 
spect of  the  convicts  sentenced  to  hard  labour,  we  all 
agree  that  the  mandamus  cannot  go.  The  work  which 
has  been  performed  was  not  required  by  act  of  parlia- 
ment ;  nor  is  there  any  provision  entitling  the  party 
performing  it  to  the  fees  now  claimed.  As  to  the 
fees  claimed  in  respect  of  the  prisoners  sentenced  to 
transportation,  no  doubt  great  difficulty  is  created 
by  the  extraordinary  combination  of  terms  used  in 
the  statute,  and  by  the  variations  from  former  acts. 
Stat.  55  G.  3.  c.  156.  s.  3.  and  stat.  56  G.  3.  c.  27.  s.  4. 
direct  that  the  officer  shall  receive  the  same  fee  as  has 
been  usually  paid,  or  he  is  entitled  to :  but  stat.  5  G.  4. 
c.  84.  s.  21.  uses  the  words  "the  same  fee  as  hath  been 
usually  paid,  and  he  is  lawfully  entitled  to  receive." 
We  have  to  give  some  sense  to  all  the  expressions. 
But,  when  we  look  to  the  intention  fairly  to  be  collected 
LI  2  from 


1837. 


The  Queen 

against 
Baker. 
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1837.       from  the  whole  course  of  legislation,  which  is,  that  the 
fees  shall  be  paid,  as  they  have  usually  been  paid,  for 

The  Queen 

against       the  work  done,  we  must  put  this  case  into  a  course  for 

Baker. 

further  inquiry,  by  making  the  rule  for  the  mandamus 
absolute.  Yet,  as  at  present  advised,  I  do  not  entertain 
any  real  doubt  that  this  fee  is  payable.  The  legis- 
lature seems  to  mean  that  the  fees  shall  be  paid  which 
are  lawful,  limiting  the  amount  to  what  has  been 
usually  paid.  I  think  that  the  remarkable  circumstance 
which  is  stated,  of  the  officer  not  having  claimed  the 
fee  to  which  he  was  entitled  from  1784,  does  not 
prevent  the  payments  from  being  usual  in  the  sense 
intended  by  the  legislature.  Suppose  the  case  of  a 
rich  man  not  wanting  the  money  and  not  asking  for 
it,  it  is  impossible  to  hold  that  he  was  to  be  de- 
prived of  his  right,  the  fees  having  been  usually  paid 
up  to  his  time.  We  might  also  suppose  a  bargain  to 
have  been  made  in  any  particular  case,  and  advantages 
to  have  been  offered  to  the  particular  officer  in  consider- 
ation of  which  he-  gave  up  his  right.  There  may  be 
many  other  facts  accounting  for  this  conduct,  which  is 
so  singular,  if  unexplained.  It  cannot,  at  any  rate, 
interfere  with  the  operation  of  the  legislative  provision  : 
and  the  rule,  therefore,  must  in  this  respect  be  made 
absolute. 

Patteson  J.  As  to  the  fees  in  respect  of  convicts 
sentenced  to  hard  labour,  there  certainly  appears  to 
have  been  no  legislative  enactment  requiring  the  con- 
tinuance of  the  clerk's  duty  since  1802.  Whether  this 
was  accidental,  or  the  provision  for  it  was  intentionally 
omitted,  we  cannot  inquire.  We  cannot  say  that  the 
officer  is  s.till  entitled  to  the  fees ;  for  there  is  now  no 

statute 
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statute  applicable  to  what  he  has  performed,  As  to  1837. 
this  claim,   therefore,  the  rule  must  be  discharged.  ' 

The  Queen 

The  other  point  is  a  very  difficult  one,  owing  to  the  against 

.  Baker. 
introduction  of  the  word  and,  in  stat.  5  G.  4.  c.  84.  s.  21. 

I  have  no  difficulty  at  all  on  the  words  "lawfully  enti- 
tled." In  1780  the  officer  was  lawfully  entitled  to  the 
fees,  and  he  did  receive  them  for  the  four  years  fol- 
lowing. His  predecessor  had  received  them ;  and  the 
officer  for  the  time  being  could  not  destroy  the  legal 
right.  Then,  what  is  the  meaning  of  the  words  "usu- 
ally paid  ?  "  I  cannot  think  they  were  used  with  the 
view  of  raising  the  question,  whether  the  fees  had  in 
fact  been  paid  for  three,  four,  or  any  number  of  years. 
It  would  be  unreasonable  if,  because  a  particular  officer, 
for  any  reason  or  no  reason  at  all,  has  not  received 
them,  such  omission  were  held  to  be  what  the  statute 
pointed  to;  and  especially  when  the  officer's  prede- 
cessor had  always  received  them,  and  when  he  himself 
had  received  them  for  four  years.  I  think  the  sugges- 
tion, that  the  words  refer  to  amount,  is  correct.  Here 
there  is  no  doubt  as  to  the  amount,  which  has  never 
varied. 

Williams  J.  As  to  the  fees  claimed  in  respect  of 
the  sentences  to  hard  labour,  I  think  that  the  authority 
cited  by  Sir  W.  JY.  Follett  is  fatal  to  his  case.  For  the 
grounds  there  relied  upon  are  here  negatived,  there 
being  neither  statute  nor  usage  for  paying  the  fees  in 
question.  With  respect  to  the  other  claim,  there  is  not 
sufficient  difficulty  to  prevent  the  mandamus  from  going. 
It  cannot  be  said  that  Mr.  Shclton's  discontinuing  to 
receive  the  fees  has  put  an  end  to  the  payments  so  as 
to  exclude  explanation.  Cases  such  as  those  put  by 
L  1  3  my 
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1837.  my  Lord  would  explain  the  fact.  And  it  is  not  pre- 
  tended  that  the  right  has  been  taken  away. 

The  Queen 

against 

Coleridge  J.  From  Fleetwood  v.  Finch  (a)  it  is 
clear  that  the  claim  for  the  fees  must  rest  on  either 
usage  or  statute.  Now,  in  the  case  of  the  fees  claimed 
in  respect  of  prisoners  sentenced  to  hard  labour,  it 
cannot  be  said  that  there  is  ancient  usage ;  the  giving 
the  certificates  originated  in  statute.  It  is  not  enough 
that  there  should  be  shewn  a  consideration  by  work 
done.  Beginning  with  stat.  5  Ann.  c.  6.,  we  find  that 
the  earliest  legislative  provisions  made  no  mention  of 
fees.  Certain  statutes,  which  have  now  expired,  did 
recognise  these  fees,  and  made  the  payment  legal.  But 
now  there  is  no  such  statutory  provision  in  existence. 
There  is,  therefore,  neither  usage  nor  statute  to  sup- 
port this  part  of  the  claim ;  and,  so  far  as  respects  it, 
the  rule  must  be  discharged.  Then,  as  to  the  other 
claim.  Assuming  the  case  against  the  officer  as 
strongly  as  possible,  and  resting  the  claim  entirely 
on  stat.  5  G.  4.  c.  84.  5.21.,  without  calling  in  aid 
any  qualification  arising  from  the  language  of  the 
intermediate  acts,  the  case  stands  thus:  — that,  if  the 
fees  had  been  usually  received,  and  the  officer  was 
entitled  to  them,  when  stat.  5  G.  4.  c.  84.  passed,  his 
claim  is  good.  There  is  no  question  but  that  he  was 
entitled  to  them.  Then,  are  the  words  "  usually  paid," 
together  with  the  fact  that  for  some  time  an  individual 
did  not  in  fact  receive  the  fees,  so  clear,  that  we  ought 
not  to  put  this  case  into  a  course  of  inquiry?  The 
words  may  have  reference  to  the  different  practice  of 
different  courts  and  places :   I  do  not  say  that  they 

(a)  2  H.  Bl  220. 
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have ;  but  I  suggest  this,  merely  to  shew  that  we  ought 
to  grant  a  further  inquiry.  Supposing  issue  to  be  joined 
on  the  question,  whether  these  fees  had  been  usually 
paid,  a  jury  would  be  right  in  inquiring  what  had  been 
done  before  Mr.  Shelton's  time,  and  might  be  justified 
in  finding  that  they  had  been  usually  paid,  though  not 
in  fact  taken  by  him. 

Rule  discharged,  as  to  the  claim  in  respect 
of  prisoners  ordered  to  hard  labour ;  ab- 
solute, so  far  as  respects  prisoners  ordered 
to  transportation  (a). 


1837. 


The  Queen 
against 
Baker. 


(a)  The  mandamus  never  issued,  the  fees  in  respect  of  prisoners 
ordered  to  transportation  having  been  paid  upon  this  rule  being  made 
absolute. 


Todd  against  Jeffery.  Monday, 

c  November  \3t\u 

IN  Easter  term  1836,  a  rule  was  obtained,  calling  on  A  rule  made 
by  a  Judge 

the  above-mentioned  plaintiff  to  shew  cause  why  the  sitting  in  the 
verdict  obtained  before  the  sheriff  (of  Northamptonshire)  not  moreliable 
in  this  action  should  not  be  set  aside,  and  a  nonsuit  tha^a  rufe™^ 
entered,  or  a  verdict  entered  for  the  defendant,  or  a  new  ™ade  m  fult 

y  7  Court. 

trial  had.    In  Trinity  term,  June  11th,  1838,  cause  was  Andthere- 

fore  a  rule 

shewn  before  Coleridge  J.  in  the  Bail  Court,  and  the  rule  made  by  such 

Judge,  unless 

was  made  absolute  for  entering  a  nonsuit.    After  that  under  palpable 

i        i  •     -m         t    i        ^7-7      T  i       i  misconception, 

term,  the  plaintiff  applied  to  Coleridge  J.,  at  chambers,  cannot  be  re- 

for  liberty  to  move  the  full  Court  to  revise  his  judg-  thetermfa1 

merit  given  in  the  Bail  Court.    The  learned  Judge, 

after  taking  time  for  consideration,  said  that,  under  the  ,lun^h  lk 

"  Judge,  when 

applied  to  for 

his  assent,  says  that  he  is  content  it  should  be  reconsidered,  if  the  Court  think  proper. 

L  1  4<  circumstances, 
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circumstances,  the  plaintiff  might  have  liberty  to  make 
such  application,  if  the  full  Court  thought  proper  to 
entertain  it.  The  plaintiff  (having,  by  order  of  another 
Judge,  obtained  a  stay  of  execution  on  paying  a  sum 
of  money  into  court)  moved,  in  this  term,  for  a  rule 
to  shew  cause  why  the  rule  of  June  11th  should  not 
be  opened,  and  the  plaintiff  be  at  liberty  to  shew 
cause  as  mentioned  in  the  rule  of  Easter  term  1836.  A 
rule  nisi  having  been  granted, 

Sir  W.  W.  Follett  and  Butt  now  shewed  cause  against 
the  rule  of  this  term.  Rosset  v.  Hartley  [a)  and  Bex 
v.  The  Sheriff  of  Devon  (h)  are  authorities  against  this 
application.  Supposing  that  the  Court  would,  under 
other  circumstances,  review  a  decision  in  the  Bail  Court, 
this  is  a  rule  adjudged  upon  in  a  former  term. 

Cresswell,  contra.  In  De  Rutzen  v.  Lloyd  (c)  a  rule 
had  been  made  absolute  for  a  new  trial;  but  this  Court, 
in  a  subsequent  term,  allowed  the  rule  to  be  re-opened, 
and  a  motion  discussed  for  entering  a  nonsuit  (d).  The 
present  application  is  made  with  the  assent  of  the 
learned  Judge,  after  taking  time  for  consideration : 
that  distinguishes  the  case  from  Rex  v.  The  Sheriff  of 
Devon  (b).    [Coleridge  J.  My  recollection  is,  that  I  said, 

(a)  1  Harr.      Woll.  581.    See  the  end  of  this  case. 

(b)  2  A.  %  E.  296.  (c)  5  A.  %  E.  456. 
{d)  On  that  case  being  called  on  in  the  new  trial  paper  {January  23d, 

1836),  Sir  J.  Campbell,  Attorney- General,  for  the  plaintiff,  contended  that 
it  was  already  disposed  of ;  but,  it  appearing,  on  reference  to  the  Judge's 
notes,  that  leave  had  been  given  to  move  for  a  nonsuit,  and  the  rule 
nisi  having  been  granted  in  the  alternative  (for  a  new  trial  or  a  nonsuit), 
The  Court  (Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js.) 
allowed  the  case  to  be  gone  into. 

as 
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as  far  as  I  was  concerned,  I  was  content  that  the  case 
should  be  reconsidered]. 

Lord  Denman  C.  J.  In  De  Bidzen  v.  Lloyd  (a)  there 
had  been  a  misconception  as  to  the  terms  of  the  rule 
nisi.  The  decisions  in  the  Bail  Court  are  like  decisions 
here.  This  Court  will  alter  its  own  rules  where  there 
has  been  a  plain  misconception.  But  that  is  not  so 
here ;  and,  where  a  Judge,  sitting  in  the  Bail  Court,  has 
actually  decided  a  case,  even  a  doubt  expressed  by  him 
cannot  justify  us  in  altering  his  decision  after  the  term 
in  which  it  was  given. 

Patteson  J.  By  stat.  1 1  G.  4.  &  1  W.  4.  c.  70.  s.  I., 
the  Judge  sitting  apart  from  the  rest  of  the  Court,  for  the 
purposes  there  mentioned,  is  to  make  rules  and  orders 
6(  in  the  same  manner  and  with  the  same  force  and 
validity  as  may  be  done  by  the  Court  sitting  in  banc." 
We  must,  for  the  sake  of  all  concerned  in  the  admini- 
stration of  justice,  consider  a  rule  made  in  the  Bail 
Court  in  the  same  light  as  if  it  were  made  here  :  and,  if 
the  rule  in  question  had  been  made  here,  we  could  not 
alter  it  after  the  term  in  which  it  was  made,  unless  there 
had  been  some  palpable  mistake.  When  the  case  of 
Rex  v.  The  Sheriff  of  Devon  (b)  was  brought  before  this 
Court,  I  remained  of  the  same  opinion  as  when  I  heard 
it  discussed  at  chambers  ;  and  that,  probably,  would 
always  be  the  case  on  such  applications  :  it  is  not  likely 
that  a  Judge,  who  has  made  a  decision  in  the  Bail 
Court,  would  alter  his  opinion  when  the  case  was 
brought  here.    What  the  Judge  may  say,  on  impor- 

O)  5  A.  %  E.  456.  (b)  2  A.  #  E.  296. 

t  unity, 
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Todd 

against 
Jeffery. 


tunity,  of  being  content  that  the  matter  should  be  re- 
considered, is  of  no  consequence. 

Williams  and  Coleridge  Js.  concurred. 

Rule  discharged  («). 


November  21st, 
1835. 

If  a  rule  be 
obtained  and 
discharged 
before  the 
single  Judge  in 
the  Bail  Court, 
the  full  Court 
will  not  allow 
a  rule  for  the 
same  purpose 
to  be  discussed 
before  them, 
though  on  affi- 
davits discover- 
ing facts  not 
previously 
stated. 

Under  Rule 
Bil.  2  W.  4. 
I.  32.,  the 
Court  will  not 
order  money- 
deposited  in 
lieu  of  bail  to 
be  repaid  to  a 
defendant  who 
has  been  ar- 
rested, on  the 
ground  that 
the  writ  omits 
one  christian 
name,  and  mis- 
describes 
another,  if  the 
plaintiff  have 
used  due  dili- 
gence in  in- 
quiring for  the 
proper  name : 
but  a  rule  ob- 
tained by  de- 
fendant, for 
such  re- 
payment, was 
discharged 
without  costs,  it 


(a)  Rosset  against  Hartley. 

Cqwlwg,  in  Easter  term,  1835,  obtained  a  rule  to  shew  cause  why  47/., 
deposited  in  the  hands  of  the  sheriff  of  Middlesex  by  the  defendant  in  this 
cause,  in  lieu  of  bail,  should  not  be  paid  out  of  Court  to  the  plaintiff, 
with  costs,  to  be  taxed  out  of  the  sum  of  10/.  deposited  and  brought  into 
Court  as  aforesaid  for  the  costs,  the  defendant  not  having  put  in  and 
perfected  bail.  The  defendant  was  arrested  on  9th  January  1835,  and 
took  out  a  summons  to  be  discharged  on  entering  a  common  appearance, 
which  was  discharged  by  Williams  J.  on  1 3th  January  j  he  then  paid  into 
the  hands  of  the  sheriff  47/.,  the  amount  of  the  debt,  and  10/.  for  costs, 
which  sums  the  sheriff  paid  into  Court.  After  eight  days  had  expired, 
special  bail  not  having  been  put  in,  and  the  defendant  not  having  com- 
plied with  the  provisions  of  stat.  7  &  8  G.  4.  c.  71.,  the  plaintiff  obtained 
a  rule  nisi  to  have  the  debt  and  costs  paid  to  him,  which  rule  was  heard 
before  Williams  J.  in  the  bail  court,  and  discharged,  on  the  authority  (as 
stated  by  the  Attorney- General  in  the  argument  in  the  present  case)  of 
Cadby  v.  Parsons  (5  Taunt.  623.).  A  summons  to  the  same  effect,  upon 
subsequent  motion,  was  afterwards  obtained,  and  heard,  also,  before  Wil- 
liams J.,  who  refused  to  make  the  order.  The  present  affidavits  stated 
facts  for  the  purpose  of  shewing  that  the  plaintiff  had  reasonable  ground 
to  believe  that  the  defendant's  name  was  William  Saville  Hartley,  and 
had  made  attempts  to  ascertain  the  real  name.  Some  of  the  facts  were 
denied  on  affidavit  in  answer. 


Sir  J.  Campbell,  Attorney- General,  obtained  a  rule  (also  of  Easter  term, 
1835)  to  shew  cause  why  the  proceedings  in  this  cause  should  not  be  set 
aside  for  irregularity,  with  costs,  and  the  47/.  and  10/.  be  paid  to  the  de- 
fendant, on  affidavit  that  the  defendant  was  arrested  by  the  name  of 
William  Saville  Hartley ;  his  real  name  being  Winchcombe  Henry  Savile 
Hartley.  Other  alleged  irregularities  were  deposed  to.  No  affidavit  was 
filed  in  answer. 

By  order  of  the  Court,  the  rules  were  now  brought  on  together.  It 
was  assumed,  in  the  argument,  that  the  defendant  had  obtained  a  sum- 
mons to  have  the  money  and  costs  paid  to  himself,  which  had  been  dis- 

it  not  appearing  that  the  inquiries  had  come  to  defendant's  knowledge. 

charged 
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charged  at  chambers;  and  the  counsel,  in  arguing  each  of  the  present  1837. 

rules,  referred  to  the  affidavits  on  both  rules.  _  

Todd 

Sir  J".  Campbell,  Attorney- General,  now  shewed  cause  against  Cowlings  against 
rule.    The  case  has  been  disposed  of  by  the  discharge  of  the  former  rule  Jeffert. 
nisi  in  the  Bail  Court.    A  party  who  obtains  a  rule  nisi  cannot  put  in 
affidavits  in  answer  to  affidavits  made  in  opposition  to  the  rule.  Neither, 
therefore,  ought  he  to  make  the  same  application  a  second  time  on  fresh 
affidavits. 

Cowling,  contra.  Facts  are  here  alleged  which  were  not  before  stated. 
Tho  rule  that  a  second  application  may  not  be  made  holds  only  where 
the  second  is  vexatious.  Besides,  it  may  be  said  that  there  are  contrary 
decisions;  the  defendant's  summons  having  been  discharged,  as  well  as- 
the  plaintiff's  rule  nisi. 

Patteson  J.  (absente  Lord  Denman,  C.  J. )  We  must  adhere  strictly 
to  the  rule ;  and  the  more  so,  since  two  courts  sit  to  dispose  of  these  cases, 
and  any  relaxation  would  encourage  parties  to  try  experiments  first  in 
one  court  and  then  in  the  other.  If  the  present  application  be,  in  effect, 
the  same  as  the  former  one,  it  does  not  signify  whether  the  statement  of 
facts  be  new  or  not. 

Williams  and  Coleridge  Js.  concurred. 

Rule  discharged  with  costs. 

(See  Bodfield  v.  Padmore,  5  A.     E.  785.,  note  [a),  and  the  authorities 
cited  in  the  same  note.) 

Cowling  then  shewed  cause  against  the  Attorney- General's  rule.  Due 
diligence  has  been  used ;  and,  therefore,  under  E.  II.  2  W.  4.  I.  32. 
(3  B.  $  Ad.  378.),  the  defendant  is  not  to  be  discharged  out  of  custody, 
nor  the  bail  bond  to  be  cancelled  on  motion.  [Coleridge  J.  What  is  to 
become  of  the  deposit  ?]  The  defendant  must  wait  the  year  to  see  what 
steps  the  plaintiff  takes.  Further,  the  Judge  at  chambers  has  decided 
the  case  ;  this  application,  therefore,  is  within  the  principle  of  the  deci- 
sion on  the  other  rule. 

Sir  J.  Campbell,  Attorney- General,  contrtl.  This  is  not  a  description 
by  initials,  or  merely  by  a  wrong  name,  or  without  a  christian  name  :  it 
is  a  case  of  omission  of  a  name,  which  is  not  within  the  rule. 

Patteson  J.  (absente  Lord  Denman  C.  J. )  I  think  there  has  been 
due  diligence ;  and  the  defendant,  if  in  custody,  would  not  be  entitled 
to  be  discharged.  But,  as  we  do  not  find  that  the  defendant  had  know- 
ledge of  the  inquiry  respecting  his  name,  there  should  be  no  costs. 

Williams  and  Coleridge  Js.  concurred. 

Rule  discharged  without  costs* 
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Tuesday,  WlLTON  agaiflSt  CHAMBERS. 

November  1 4th. 

An  attorney      TN  Hilary  term  last,  Sir  Jl  Campbell,  Attorney-Ge- 

who  has  once  JL 

been  admitted,        neral,  obtained  a  rule  to  shew  cause  why  a  warrant 

his  certificate,  of  attorney,  given  by  the  defendant  to  the  plaintiff, 

a^dhartten'  should  not  be  cancelled,  and  why  certain  judgments, 

omitted  to  take  reCovered  by  the  plaintiff  against  the  defendant,  should 

out  his  cer-  *  r  » 

tificate,  is  pre-   not  De  vacated,  and  all  writs  of  execution  issued  under 

eluded,  by  stat. 

37  G.  3.  c.  90.   them,  or  any  or  either  of  them,  be  set  aside,  and  why 

ss.  26,  31,  from 

resuming        certain  bills  of  exchange  and  other  securities,  given  by 

practice  till  he  i  •     -m    i      i t 

has  been  re-  the  defendant  to  the  plaintiff,  should  not  be  given  up  to 

admitted^  ^  ^e  excelled.    The  facts  (as  stated  by  the  Lord  Chief 

admitted  and  Justice  m  delivering  judgment)  were,  that  the  warrant 

has,  after  such  anj  other  securities,  &c,  mentioned  in  the  rule  were 

re-admission, 

omitted  to  take  obtained  by  the  plaintiff  from  the  defendant  for  business 

out  his  cer- 
tificate, done  by  him,  as  attorney  for  the  defendant,  in  and  sub- 
Although  he  " 

hasnotprac-  sequent  to  the  year  1826  (a),    1  he  ground  of  the  motion 

such  omission.  was>  tnat  the  plaintiff  was  disabled  from  practising  as 

though,  after  an  attorney  by  sect.  31  of  stat.  37  G.  3.  c.  90.  The 

hetokeout Ms  P^*11^  was  admitted  an  attorney  many  years  ago, 

certificate,  he  an(j  took  out  his  certificate  till  1820  (b);  he  then  ceased 

cannot  sue  for 

business  done    to  do  so  for  three  years;  and,  in  1823,  he  obtained  a 

after  such  tak-  ,    .    .         i      t  n 

ing  out  of  the    rule  for  his  re-admission  ;  he  did  not,  however,  take  out 

certificate,  and  .„  .,  ,  ,  ,        .  . 

before  re-  any  certificate  until  1826;  and  he  swore  that,  in  the  111- 
adTf  hTobtain    terval?  he  did  not  practise  (c). 

security  for 

payment  for  business  so  done,  the  Court  will  order  it  to  be  delivered  up,  and  will  set  aside 
judgments  and  executions  on  warrants  of  attorney  given  for  such  business. 

(a)  Down  to  February  1831. 

(6)  He  had  practised  before  1820. 

(c)  The  defendant  swore  that,  while  the  plaintiff  acted  for  him  as 
attorney,  he  had  no  doubt  of  his  qualification,  nor  any  suspicion  on  the 
subject  till  about  a  month  before  the  rule  was  obtained. 

Erie, 
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Erie,  Cresswell,  Shee9  TV.  H.  Watson,  and  Joseph  Ad-  1837. 
dison,  now  shewed  cause  (a).    The  question  is,  whether  " 

Wilton 

the  plaintiff  having  once  been  enrolled  and  begun  to  against 

,  ,  r  t      i     •  i  •  i  Chambers. 

practise,  and  having  afterwards,  during  a  time  in  which 
he  did  not  practise,  omitted  to  take  out  his  certificate, 
but  having  taken  it  out  as  soon  as  he  recommenced  prac- 
tice, was  incompetent  to  practise  without  being  formally 
re-admitted.  By  stat.  37  G.  3.  c.  90.  s.  31.,  if  an  at- 
torney "  neglect,"  after  admission,  &c,  to  obtain  his 
certificate,  he  shall  be  incapable  of  practising,  and  his 
admission,  &c,  "  shall  be  from  thenceforth  null  and 
void ; "  but  the  proviso  allows  of  a  re-admission  on  pay- 
ing arrears  of  duty  and  a  penalty  at  the  discretion  of  the 
Court.  The  original  statute  as  to  admission,  2  G.  2. 
c.  23.,  was  passed  to  secure  the  competence  of  attorneys 
by  the  examination  directed  under  that  act:  the  other 
statutes  respecting  certificates  are  merely  fiscal,  and  are 
not  directed  to  secure  the  competence  of  the  attorney. 
The  object  of  stat.  2  G.  2.  c.  23.  is  satisfied  by  the 
original  admission;  that  of  the  certificate  statutes  by 
the  taking  out  of  the  certificate  while  the  attorney  is  in 
actual  practice.  Stat.  25  G.  3.  c.  80.  is  entitled  "  An 
act  for  granting  to  his  Majesty  certain  duties  &c. ;" 
and  sect.  1  requires  every  attorney  to  take  out  a  cer- 
tificate "  previous  to  his  commencing  or  defending  any 
suit  or  prosecution;"  and  sect,  3  requires  him  to  deliver 
a  note  of  his  name  and  residence  annually,  fi<  during 
such  time  as  he  shall  continue  so  to  practise ; "  that  is, 
as  appears  from  the  earlier  part  of  the  section,  to  com- 
mence, carry  on,  &c,  any  action,  &c. :  and  the  language 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  Js. 
The  counsel  .appeared  for  different  parties  who  had  become  interested 
In  the  result  under  various  proceedings  in  this  Court. 

of 
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1837.       of  sects.  5  and  7  refers  in  the  same  manner  to  practice. 

Stat.  37  G.  3.  c.  90.  requires  the  certificate  "  during 
such  time  as  he  shall  continue  so  to  practise ; "  and 
sects.  27  and  30  confine  the  regulation  to  actual  prac- 
tice. Sect.  31  of  the  same  act,  by  the  words  "  neglect 
to  obtain  his  certificate  thereof,  in  the  manner  before 
directed"  must  refer  to  a  " neglect "  of  the  duty  pre- 
scribed by  the  former  sections :  if  the  attorney  do  not 
practise,  there  is  no  neglect ;  and  this  remark  is 
strengthened  by  the  enactment  of  sect.  31  being,  to  a 
certain  extent,  penal,  for  it  deprives  the  party  of  his 
previous  admission ;  and  it  was  considered  to  be  penal 
by  Williams  J.  in  Uodkinson  v.  Mayer  (a).  Then  stat. 
55  G.  3.  c.  184.  Schedule,  Part  I.  Certificate,  applies 
to  persons  who  "  shall  commence,  prosecute,  carry  on 
or  defend  any  action,"  &c.  This  may  be  considered  as 
a  legislative  exposition  of  stat.  37  G.  3.  c.  90.  There- 
fore, on  the  language  of  the  statutes,  the  fair  construc- 
tion is,  that  a  party  once  admitted  upon  examination 
continues  on  the  roll  till  he  violate  the  principle  of  the 
certificate  acts  by  practising  without  a  certificate. 

The  decided  cases  bear  out  this  construction.  In  Ex 
parte  Jones  (b)  Parke  J.  considered  that  an  attorney  who 
had  been  admitted,  but  had  never  taken  out  his  certifi- 
cate nor  practised,  required  no  re-admission  :  that  must 
have  been  on  the  principle  that  re-admission  is  required 
only  where  the  taking  out  of  a  certificate  has  been 
omitted  during  actual  practice.  Why  should  any  re- 
admission  be  required  after  a  previous  re-admission,  if 
there  has  been  no  subsequent  practice,  more  than  after 


(a)  1  N.  %  P.  397.  S.  C.  (not  same  dictum),  6  A.  #  E,  194. 
{b)  2  Bowl.  P.  C.  451. 


the 
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the  original  admission  ?  \Patteson  J,  The  Court  every 
day  re-admits  attorneys  who  have  once  been  in  practice, 
but  have  afterwards  omitted  to  take  out  their  certificate, 
though  not  practising.]  It  is  true  that  Parke  J.,  in  the 
case  referred  to,  says  that  "  the  rule  only  applies  to  those 
cases  in  which  an  attorney  has  taken  out  his  certificate 
after  admission,  and  then  ceased  to  take  it  out : "  but 
there  is  no  rule  besides  the  act;  and,  here,  the  only 
question  on  the  act  is,  whether,  after  the  re-admission, 
there  having  been  no  recommencement  of  practice, 
the  attorney  is  off  the  roll  for  "  neglect."  In  Hilleary 
v.  Hungate  (a)  Littledale  J ".  concurred  in  the  view  taken 
by  Parke  J.  in  Ex  parte  Jones  (b).  Ex  parte  Nicholas  (c) 
has  been  cited  as  an  authority  the  other  way ;  but  there 
the  attorney  himself  applied  for  re-admission,  and  the 
point  was  not  contested.  A  fine  was  there  imposed  : 
whereas  it  is  clear  that  no  fine  is  to  be  imposed  where 
the  attorney  has  not  practised  during  the  time  for  which 
he  has  omitted  taking  out  his  certificate ;  Ex  parte 
Clarke  (d),  Ex  parte  Calland(e),  Ex  parte  Richards  (g); 
and  no  arrears  are  demanded,  as  appears  from  the  above 
cases,  and  from  Ex  parte  Cunningham  (Ji)  and  Ex  parte 
Smith  (i).  Now,  this  shews  that  sect.  31  of  stat. 
37  G.  3.  c.  90.  does  not  apply ;  for,  if  a  re-admission 
were  necessary  under  the  section,  it  could  be  allowed 
only  on  payment  of  arrears  and  penalty.  These  cases 
are  confirmed  by  Ex  parte  Matson  (k),  where  Abbott  C.  J. 
said,  that  "  neglect"  in  sect.  31  of  stat.  37  Gr.  3.  c.  90. 
imported  culpability ;  and  asked  whether  an  attorney 

(a)  3  Bowl.  P.  C.56.  (b)  2  Dowl.  P.  C.  451". 

(c)  6  Taunt.  408.    8.  C.  2  Marsh.  123.       (d)  2  B.  §  Aid.  314. 

0)  Note  (a)  to  Ex  parte  Clarke,  2  B.  §  Aid.  315. 

(g)  1  Chill.  101.  (h)  1  Bing.  91. 

(i)   1  Chitt.  692.  (/.•)  2  1).  Sf  li.  23S. 

could 
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1837.  could  be  said  to  neglect  to  take  out  his  certificate 
  who  did  not  practise.    [Patteson  J.    Then  there  never 

Wilton  .  . 

against  could  be  a  re-admission  without  some  fine  and  payment 
hambers.  ^  all  arrears.]  There  could  not,  when  the  re-admission 
was  rendered  necessary  by  stat.  37  G.  3.  c.  90.  s.  31. 
[Patteson  J.  Then  all  the  re-admissions  made  without 
fine  and  payment  of  arrears  have  been  wrong.]  They 
have  been  superfluous,  and  applied  for  ex  abundanti 
cautela.  In  the  Matter  of  Hodgson  and  Ross  (a)  turned 
upon  a  different  question,  but  illustrates  this.  There 
the  counsel  against  the  attorney  contended  that,  stat. 
37  G.  3.  c.  90.  s.  31.  having  made  the  previous  ad- 
mission null  and  void  where  the  attorney  had  practised 
without  taking  out  his  certificate,  an  attorney  practising 
after  such  neglect  was  liable  to  be  imprisoned,  as  prac- 
tising without  being  admitted,  under  stat.  22  G.  2.  c.  46. 
s.  11.;  but  the  Court  refused  to  consider  the  admission 
void  to  this  extent ;  and  Patteson  J.  pointed  out  the  dis- 
tinction between  the  objects  of  stat.  22  G.  2.  c.  46.  and 
stat.  37  G.  3.  c.  90.,  saying  that  the  latter  was  "  merely 
a  statutory  regulation  in  favour  of  the  revenue."  [Cole- 
ridge  J.  The  statute  seems  to  contemplate  a  neglect 
as  preceding  the  incapability  to  practise.]  Slack  v. 
Wilkins(b)  is  inapplicable  here :  in  that  case  there  ap- 
pears to  have  been  culpable  neglect ;  for  the  party  did 
not  set  up  any  pretence  of  having  ceased  to  practise 
while  he  did  not  take  out  his  certificate.  If  the  mere 
omission  to  take  out  a  certificate,  even  while  the  at- 
torney does  not  practise,  made  the  admission  entirely 
void,  and  took  the  attorney  absolutely  off  the  roll  till 
re-admission,  it  would  never  be  necessary  to  apply  to 

(«)  3  A.  <£  E.  224.  (b)  1  C.  §M.  23.    S.  C  S  Tyrv)h.  158. 

be 
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be  struck  off  the  roll:  the  merely  discontinuing  to  1837. 
practise  and  take  out  the  certificate  would  have  the  Z 

r  Wilton 

effect  required.    The  omission  to  take  out  the  certificate  against 

Chambers. 

is  cured,  so  far  as  regards  suing  for  fees,  by  stat.  7  G.  4. 
c.  44.  s.  3.  And,  even  supposing  sect.  31  of  stat.  37  G.  3. 
c.  90.  to  be  applicable,  it  can  merely,  under  stat.  2  G.  2. 
c.  23.  s.  1.,  incapacitate  the  Plaintiff  from  recovering  his 
fees  by  action  ;  it  could  not  entitle  a  party,  who  had 
paid  the  fees,  to  recover  them  back :  nor,  therefore,  can 
it  deprive  the  plaintiff  here  of  the  security  which  the  de- 
fendant has  placed  in  his  hands. 

Sir  J.  Campbell,  Attorney- General,  and  Sir  TV.  TV. 
Follett,  contra.  The  argument  on  the  other  side  is 
contradicted  by  the  uniform  course  of  practice.  A  party 
who  is  ready  to  receive  clients  is,  within  the  spirit  of 
the  statutes,  in  practice.  Thus  Bayley  J.  discharged  a 
barrister  from  arrest,  who  was  attending  the  Oxford 
circuit,  though  he  had  no  brief.  It  is  said  that  stat, 
37  G.  3.  c.  90.  is  fiscal :  it  is,  however,  not  exclusively 
so ;  and  it  has  always  been  understood  that  the  Court 
would  interpret  its  provisions  with  a  view  to  the  general 
regularity  of  the  practice  of  attorneys.  The  rule  of 
Mich.  1654,  mentioned  in  Prior  v.  Moore  (a),  had  a 
similar  object.  It  is  fit  that,  in  exercising  their  discre- 
tion as  to  re-admitting  under  sect.  31,  they  should 
inquire  how  the  attorney  has  employed  his  time  while 
he  has  been  uncertificated.  On  the  construction  now 
contended  for,  this  superintendence  would  be  evaded. 
In  1  TidcTs  Practice  78  (ed.  9.),  it  is  said  that,  in  the 
Common  Pleas,  «  Where  a  person  is  admitted  an 

(a)  2M.  $  S.  605.    And  see  1  Tidd's  Prac.  82  (ed.  9.)-  Peacock** 
Rules,  p.  21. 

Vol.  VII.  M  m  attorney, 
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1837.      attorney,  and  omits  to  take  out  his  certificate  within  the 
year,  he  must  be  readmitted,  before  he  can  practise, 

Wilton 

against      though  he  should  never  have  practised  on  his  former 

Chambers.  .    .  .  . 

admission.  I  he  Court  require  a  term  s  notice  before 
readmission ;  the  rules  on  this  point  are  stated  in 
1  Tidd,  79  (9th  ed.) ;  but,  if  readmission  be  altogether 
needless,  these  regulations  are  nugatory.  An  attorney, 
to  be  entitled  to  practise,  must  be  on  the  roll  and  be 
certificated ;  and  it  may  be  true  that  he  may  allow  an 
interval  to  elapse  between  perfecting  the  two  qualifi- 
cations, and  therefore  that,  if  he  has  never  practised  at 
all  after  his  first  admission  till  he  has  taken  out  his 
certificate,  he  requires  no  readmission.  The  cases  cited 
on  the  other  side  may  prove  thus  much.  But,  when 
once  the  qualifications  are  perfected,  the  attorney  is 
understood  to  be  in  practice;  if,  from  thenceforth,  he 
neglects  to  take  out  his  certificate,  his  case  falls  within 
the  terms  of  stat.  37  G.  3.  c.  90.  s.  31. ;  he  does  "  neglect 
to  obtain  his  certificate  thereof,  in  the  manner  before 
directed"  that  is,  to  renew  his  certificate  during  all  the 
time  in  which  he  is  a  candidate  for  practice.  And  the 
same  answer  applies  to  the  expressions  in  other  statutes 
which  have  been  insisted  upon.  In  Ex  parte  Nicholas  (a) 
the  readmission  was  on  the  terms  of  now  taking  out  the 
certificate.  Lord  Ellenborough^  in  Skirrow  v.  Tagg  (b\ 
insists  on  the  necessity  of  taking  out  the  certificate  from 
the  very  time  prescribed  by  the  statute.  In  Coren  v. 
Sharpe  {c)  it  was  never  contended  that  the  plaintiff  could 
have  recovered  without  having  been  readmitted.  In 
Slack  v.  WilJcins  (d)  the  attorney  was  considered  to  be 
off  the  roll  by  his  omission  to  take  out  a  certificate;  the 

(a)  6  Taunt.  408.    S.  C.  2  Marsh.  123. 
,(&)  5M.  §•  S.  281.  (c)  1  £.  $  Ad  386. 

(d)  1  C.  $  M.  23.    S.  C.  3  Tyrwh.  158. 
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actual  practising  without  certificate  was  no  ingredient 
in  this  part  of  the  decision :  the  case  is  therefore  an 
authority  for  the  defendant.  And  it  differs  from  Ex 
parte  Jones  (a),  because  there  no  certificate  had  ever 
been  taken  out;  a  circumstance  expressly  noticed  by 
Parke  J.  In  Hilleary  v.  Hungate  (b)  there  was  no  de- 
cision on  this  point ;  and  the  learned  Judge  expressed 
himself  very  doubtfully.  It  is  said  that  the  readmission 
without  payment  of  arrears  shews  that  sect.  31  of  stat. 
37  G.  3.  c.  90.  does  not  apply.  If  such  be  the  in- 
ference drawn,  it  might  be  better  that  the  practice 
should  be  altered  than  a  doubt  thrown  upon  the  ne- 
cessity of  readmission.  The  form  of  affidavit  in  Tidd's 
Forms,  12.  (ed.  1828),  shews  that  it  is  not  enough  for 
the  attorney  to  swear  that  he  has  not  actualty  practised, 
but  that  he  must  swear  to  a  bona  fide  abstinence  from 
practice.  The  question  on  readmission  is  only  as  to  the 
terms :  if  there  has  been  an  abstinence  from  practice,  or 
if  there  be  any  sufficient  excuse,  the  arrears  are  re- 
mitted, not  otherwise,  And  so  it  is  as  to  the  question, 
whether  there  need  be  a  term's  notice  or  not,  as  in  Ex 
parte  Bartlett  (c)  and  .Ex  parte  Watson  (d).  Stat.  7  G.4. 
c.  44.  s.  3.  has  not  the  general  application  contended 
for  :  if  it  had,  it  would  protect  parties  guilty  of  neglect- 
ing to  take  out  the  certificate  during  actual  practice.  It 
merely  extends  to  cases  of  irregularity  as  to  the  time  of 
taking  out ;  and  it  does  not  cure  the  want  of  read- 
mission.  The  Court  of  Chancery,  in  its  practice  under 
stat.  37  G.  3.  c.  90.,  has  adopted  the  construction  for 
which  the  defendant  contends. 

Cur.  adv.  writ. 


1837. 

Wilton 
against 
Chambers. 


(<*)  2  J hrwL  P.  C.  '151.  (6)  V,nowl.  P.  C.  56. 

(c)  1  Chit.  207.  (d)  1  Chit.  208. 

M  m  2 


Lord 


532 


CASES  in  MICHAELMAS  TERM 


1837.         Lord  Denman  C.  J.  in  this  term  (November  25th) 
delivered  the  judgment  of  the  Court.    After  stating  the 

Wilton 

against  facts  (as  ante  p.  524.),  his  Lordship  proceeded  as  fol- 
Chambers. 

lows. 

It  is  contended,  on  the  plaintiff's  behalf,  that  the 
twenty-sixth  section  of  stat.  37  G.  3.  c.  90.  requires  an 
attorney  to  take  his  certificate  only  "  during  such  time  as 
he  shall  continue  so  to  practise ; "  that  the  thirty-first 
section  applies  only  where  an  attorney  "  shall  neglect 
to  obtain  his  certificate "  "in  the  mamier  before  directed, 
for  the  space  of  one  whole  year,"  that  is,  shall  neglect 
to  take  it  out  "  during  such  time  as  he  shall  continue 
so  to  practise ; "  that  it  is  unnecessary  for  an  attorney 
who  does  not  continue  to  practise  to  take  out  any  cer- 
tificate ;  and  that  he  is  at  liberty,  at  any  interval  of 
time,  to  resume  his  practice  on  taking  out  a  fresh  cer- 
tificate, without  any  application  to  be  readmitted. 

The  argument  is  very  ingeniously  put  upon  the 
words  of  the  statute  ;  and,  if  this  were  a  new  statute,  on 
which  we  had  now,  for  the  first  time,  to  put  a  con- 
struction, much  weight  might  be  given  to  that  argu- 
ment. But  we  are  of  opinion  that  this  statute  has 
received  a  construction,  from  the  uniform  course  and 
practice  of  the  courts  in  respect  to  it,  from  which  we 
ought  not  to  depart.  It  is  true  that  no  express  decision 
is  found  in  the  reports  establishing  that,  in  all  cases 
where  an  attorney  who  has  once  practised  has  omitted 
to  take  out  his  certificate  for  a  year,  it  is  necessary  that 
he  should  be  readmitted,  although  he  may  not  have 
practised  in  that  particular  year.  Yet  the  instances  in 
which  applications  for  readmission  under  such  circum- 
stances have  been  made,  and  in  which  the  courts  have 
inquired  into  the  conduct  of  the  attorney  in  the  interim, 

and 
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and  have  regulated  the  terms  on  which  he  should  be  1837. 
readmitted,  are  without  number.  ~~ 

Wilton 

We  think  such  a  construction  of  the  statute  highly  against 

Chambers. 

beneficial  to  the  public  and  to  the  profession,  as  it  en- 
ables the  court  to  inquire  into  the  conduct  of  its  officers, 
whilst  they  have,  as  it  were,  suspended  themselves 
from  their  office,  and  to  prevent  the  readmission  of  such 
persons  as  may  have  been  engaged  in  any  disreputable 
pursuit  during  that  time.  The  statute  is  said,  indeed, 
in  several  cases,  to  be  one  of  fiscal  regulation,  and  no 
doubt  it  is  so  primarily ;  and,  for  this  reason,  in  the 
cases  cited  at  the  bar,  the  courts  have  refused  to  give  it 
a  retrospective  effect,  so  as  to  subject  attorneys,  who 
have  neglected  to  take  out  their  certificate  under  this 
act,  to  penalties  under  prior  acts  of  parliament  passed 
altogether  alio  intuitu.  With  these  cases  we  entirely 
agree;  but  the  disability  now  under  consideration  is 
created  by  this  very  same  act,  viz.,  37  G.  3.  c.  90.  s.  31. 
We  do  not  put  it  on  the  thirtieth  section,  which  perhaps 
may  not  apply.  Neither  do  we  at  all  infringe  upon  those 
cases  in  which,  on  account  of  the  clients'  interests,  or 
those  of  third  parties,  the  courts  have  refused  to  inter- 
fere upon  any  objection  arising  under  this  statute. 

The  general  rule  being  thus  established,  the  next 
question  is,  whether  any  distinction  arises  from  the  cir- 
cumstance of  Mr.  Wilton  having  been  readmitted  in 
1823,  and  not  having  practised  at  all  from  that  time  till 
1826,  when  he  had  his  certificate.  It  was  certainly  held 
in  Ex  parte  Jones  (a)  that  an  attorney  need  not  be  re- 
admitted who  had  suffered  more  than  a  year  to  elapse 
between  his  original  admission  and  the  taking  out  of  his 

(a)  2  Dowl.  P.  C.  451. 

certificate, 
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1837.  certificate,  never  having  practised  at  all  prior  to  the 
~~  taking  it  out:  and  it  is  difficult,  on  the  first  view,  to  see 

Wilton  ° 

against       any  distinction  between  an  original  admission  and  a  re- 

Chambers. 

admission  in  this  respect.  The  attention  of  the  learned 
Judge  who  decided  that  case  does  not  appear  to  have 
been  drawn  to  Ex  parte  Nicholas  (a)  ;  and  it  is  not,  there- 
fore, perhaps  so  strong  an  authority  as  it  might  other- 
wise have  been  :  but,  assuming  the  decision  to  be  right, 
we  think  that  it  does  not  govern  this  case.  We  are  of 
opinion  that  an  attorney,  on  readmission,  is  bound  to 
take  out  his  certificate  forthwith  :  the  Court  deals  with 
his  application  as  made  for  readmission  to  practise,  and 
certainly  would  not  grant  the  rule  in  any  case,  if  it  was 
informed  at  the  time  that  the  attorney  did  not  mean  to 
practise  for  some  time;  for  it  could  not  then  have  any 
control  over,  or  security  for,  his  good  conduct  in  the 
meantime.  In  Coren  v.  Sharpe  (b)  the  attorney  who 
had  been  readmitted  had  taken  out  his  certificate ;  and 
the  question  was  only  whether  a  fresh  entry  on  the  roll 
was  necessary.  In  the  case  of  an  original  admission, 
an  articled  clerk,  who  has  complied  with  the  statutes  in 
that  respect,  and  passed  his  examination,  is  entitled  to 
be  admitted  on  the  roll,  and  the  Court  cannot  impose 
any  conditions. 

For  these  reasons  we  think  that  Mr.  Wilton  in  1826  ■ 
was  incapable  of  practising,  and  that  his  admission  was 
null  and  void  by  reason  of  the  statute  37  G.  3.  c.  90.,  or, 
in  other  words,  that  he  was  off  the  roll  of  attorneys. 

It  remains  to  be  considered  whether  this  disability 
vitiates  the  securities  he  has  obtained.  Now,  if  he  could 
not  sue  the  defendant  for  work  done  as  an  attorney,  he 

(a)  6  Taunt.  408.    S.  C.  2  Marsh.  123.  [b)  1  B.  §  Ad.  386. 

not 
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not  being  lawfully  an  attorney,  as  we  think  he  could 
not,  we  are  of  opinion  that,  in  order  to  give  effect  to  the 
disabling  statute,  we  are  bound  to  hold  that  he  cannot 
avail  himself  of  the  judgment  and  securities  he  has  ob- 
tained in  respect  of  that  work.  In  this  particular  case 
it  is  sworn  that  his  disability  was  unknown  to  his  client; 
and  probably  that  would  be  so  in  most  similar  instances  : 
but  we  do  not  rely  on  that  circumstance.  We  think 
that  whatever  is  obtained  through  the  medium  of  an 
illegal  practice  is  itself  illegal. 

The  rule,  therefore,  must  be  made  absolute,  as  to  all 
securities  for  business  done  in  his  character  of  an  at- 
torney (a). 


1837. 

Wilton 
against 
Chambers. 


(a)  By  the  rule,  as  ultimately  drawn  up,  after  reciting  the  decision  of 
the  Court  that  the  plaintiff  was  not  entitled  to  practise,  &c,  and  that  the 
rule  should  be  made  absolute  as  to  the  judgments,  executions,  and  other 
securities  therein  mentioned,  to  such  extent  as  the  same  relate  to  business 
done  by  the  plaintiff  as  an  attorney  of  this  Court,  it  was  ordered, 
"  That  it  be  referred  to  the  Master  to  apply  to  the  judgments,  securities, 
executions,  and  bills  of  exchange  in  the  said  rule  mentioned,  the  decision  of 
the  Court,  and  to  decide  on  the  other  matters  of  the  said  rule  on  which  the 
Court  ,has  not  given  an  opinion,  with  liberty  to  the  plaintiff  to  apply  to 
the  Court  for  costs,  if  he  shall  think  fit  so  to  do." 


Doe  on  the  Demise  of  Ellis  against  Hardy.  Thursday, 

November  16th. 

This  case  is  reported  6  A.  Sf  E.  335. 
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Saturday, 
November  1 8th. 


The  Queen  against  Goode. 


A  party  having  A  HABEAS  CORPUS  issued  to  the  keeper  of 
for  amisdel  Totliill  Fields  Bridewell,  commanding  him,  imme- 

terhlg  seditious  diately  after  the  receipt  &c.j  to  bring  the  body  of  John 
words, and,,      Goode  into  Court,  being  committed  &c,  together  with 

upon  his  ar-  7  »  ?  fc> 

raignment,  re-    tne  ^ay  anci  cause  &c    to  undergo  &c.    The  prisoner 

fusing  to  plead,  J  °  r 

and  shewing  being  brought  into  Court  this  day,  in  custody,  the  re- 
symptoms  of 

insanity,  and     turn  was  read  in  Court,  which  set  forth  a  warrant  by  a 

an  inquest  .  .      .  _  - 

being  forthwith  justice  to  receive  into  custody  the  body  or  a  man  call- 
stat^o^s.     ing  himself  John  the  Second,  King  of  England,  charged 

c.  94.  s.  2.,  to 
try  whether 
he  was  insane 
or  not :  Held, 
1.  That  the 
jury  might 
form  their  own 
judgment  of 
the  present  state 
of  the  defend- 
ant's mind 
from  his  de- 
meanour while 
the  inquest 
was  being 
taken ;  and 
might  there- 
upon find  him   unlawfully,  &c,  contriving  &c,  to  scandalize,  &c,  our 

without  any  Lady  the  Queen,  &c,  unlawfully,  maliciously,  and  se- 

giveiTas  toTis  ditiously,  in  the  presence  of  our  said  Lady  &c,  and  in 

Pr2SeThatte*  tne  presence  and  hearing  of  divers  liege  subjects  &c, 

upon  the  pn-  ^  Speak  &c   Gf  ancl  concerning  our  Lady  the  Queen, 

soner  shewing 

strong  symp-     all(j  addressed  to  our  said  Lady  &c,  these  false,  &c, 

toms  of  in- 
sanity in  Court  «  You  are  an  usurper,  I  will  yet  have  you  off  the  throne," 

during  the  tak- 

ing  ofthe  (with  inuendoes,)  to  the  great  scandal,  &c.  There  were 
becameun-      other  counts,  slightly  varying  the  words. 

necessary  _  ; 

to  ask  him  whether  he  would  cross-examine  the  witnesses  on  the  inquest,  or  would  offer 
any  remarks  or  evidence.  *  .  _ 


upon  oath  with  unlawfully  and  seditiously  making  use  of 
certain  seditious  words  and  threats  against  her  Majesty 
the  Queen,  in  the  presence  of  her  Majesty,  &c. 

Sir  John  Campbell,  Attorney- General  (with  whom  was 
Wightman),  then  moved  that  the  prisoner  might  be  ar- 
raigned. The  indictment,  which  had  been  found  by 
the  grand  jury,  was  accordingly  read  by  the  Secondary 
of  the  Crown  Office.    It  charged  that  the  defendant 
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The  defendant,  being  called  upon  to  plead,  shewed 
clear  symptoms  of  insanity  in  his  demeanour ;  and, 
on  his  not  pleading,  the  Attorney-General  prayed 
that  an  inquest  might  be  sworn  to  try  whether  he  was 
insane  or  not.  The  sheriff  being  in  attendance  with 
an  inquest,  a  jury  was  immediately  sworn  (a) ;  and  the 
inquest  was  taken  at  bar  before  Lord  Denman  C.  J., 
Patteson,  Williams,  and  Coleridge  Js. 

The  Attorney-General  then  addressed  the  jury,  and 
stated  that,  under  stat.  40  G.  3.  c.  94.  s.  2.,  they  were 
to  find  whether  the  prisoner  was  insane  or  not ;  that  this 
statute  applied  to  a  misdemeanor  (b) ;  and  that  by  com- 
mon law  also  the  Crown  had  the  power  of  detaining  an 
insane  defendant  on  a  criminal  charge,  and  an  in- 
quest might  be  sworn  to  try  the  fact  of  the  insanity  (c). 
He  also  referred  to  sect.  4  of  the  above  statute. 

Witnesses 

(a)  The  following  was  the  oath  administered  :  — "  You  shall  diligently 
inquire  and  true  presentment  make,  for  and  on  behalf  of  our  Sovereign 
Lady  the  Queen,  whether  John  Goode,  the  defendant,  who  stands  indicted 
for  a  misdemeanor,  be  insane  or  not,  and  a  true  verdict  give,  according 
to  the  best  of  your  understanding  ;  so  help  you  God." 

(b)  See  Rex  v.  Little,  Buss.  %  R.  C.C.  R.  430. 

(c)  See  Rex  v.  Frith,  22  How.  St.  Tr.  311. 

"  If  a  person  of  non  sane  memory  commit  homicide  during  such  his 
insanity,  and  continue  so  till  the  time  of  his  arraignment,  such  person 
shall  neither  be  arraigned  nor  tried,  but  remitted  to  gaol,  there  to  remain 
in  expectation  of  the  King's  grace  to  pardon  him.  26  Ass.  27.  3  E.  3. 
Corone  351."  [Lib.  Ass.  26  Ed.  3.  123  B.  pi.  27.  FUz.  Gr.  Abr.  219  a. 
Coron  et  plees  del  Coron,  pi.  351.]  "  But  it  seems  in  such  a  case  it  is 
prudence  to  swear  an  inquest  ex  officio,  to  inquire  touching  his  madness, 
whether  it  was  feigned ;  and  thus  it  was  done  in  the  case  of  3  E.  3.  and  in 
SomerviVs  case  ;  Anderson's  Rep.  par.  I.  n.  154."  (p.  107.)  "  But  in  case  a 
man  in  a  phrenzy  happens  by  some  oversight,  or  by  means  of  the  gaoler  to 
plead  to  his  indictment,  and  is  put  upon  his  trial,  and  it  appears  to  the 
court  upon  his  trial,  that  he  is  mad,  the  judge  in  discretion  may  discharge 
the  jury  of  him,  and  remit  him  to  gaol  to  be  tried  after  the  recovery  of  his 
Nn  2  under- 
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1837.  Witnesses  were  then  examined  who  gave  evidence 

The  Queen    °^  ^e  defendant's  insanity  at  a  time  very  shortly  pre- 
against      ceding  the  trial ;  and  the  defendant  continued  to  exhibit, 

Goods. 

in  his  demeanour,  violent  symptoms  of  mental  derange- 
ment. It  being  proposed  to  call  a  medical  man,  to 
prove  the  present  state  of  the  defendant's  mind, 

Lord  Denman  C.  J.  said,  I  think  it  is  quite  un- 
necessary. We  can  judge  of  that  by  what  has  passed 
in  Court  just  now.  Neither  do  I  think  it  necessary  to 
ask  the  defendant  whether  he  wishes  to  cross-examine 
the  witnesses,  or  to  say  or  prove  anything  for  himself. 
From  what  we  have  seen,  it  is  perfectly  clear  that  this 
would  be  a  mockery  and  waste  of  time,  and  an  useless 
prolongation  of  a  painful  proceeding. 

His  Lordship  having  shortly  charged  the  jury,  they 
returned  that  the  defendant  was  insane. 

The  Attorney-General  then  moved  to  have  the  inquest 
recorded,  and  that  the  defendant  might  be  kept  in  safe 
custody  till  the  Queen's  pleasure  should  be  known. 

Ordered  accordingly  («). 


understanding,  especially  in  case  any  doubt  appear  upon  the  evidence 
touching  the  guilt  of  the  fact,  and  this  in  favorem  vitce;  and  if  there  be 
no  colour  of  evidence  to  prove  him  guilty,  or  if  there  be  a  pregnant  evi- 
dence to  prove  his  insanity  at  the  time  of  the  fact  committed,  then  upon 
the  same  favour  of  life  and  liberty  it  is  fit  it  should  be  proceeded  in  the 
trial,  in  order  to  his  acquittal  and  enlargement."  Hale,  PI.  C.  Part.  1. 
c.  4.  p.  35. 

This  passage  of  Hale,  as  shewing  the  power  of  the  Court  to  discharge 
the  jury,  was  recognised  by  Foster  J.  in  the  Proceedings  against  A.  and 
C.  Kinloch,  18  How.  St.  Tr.  411. 

(a)  The  following  is  the  entry. 

"  Middlesex.  The  Queen  against  John  Goode.  —  The  defendant  being 
brought  here  into  Court,  in  the  custody  of  the  governor  of  the  Tothill  Fields 

Bridewell 
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Bridewell  in  and  for  the  city  and  liberty  of  Westminster,  by  virtue  of  a 
writ  of  habeas  corpus,  it  is  ordered  that  the  said  writ  and  the  return 
made  thereto  be  filed;  and  the  said  defendant  is  now  here  in  Court 
arraigned  upon  the  indictment  found  against  him  in  this  Court,  for 
certain  misdemeanors  in  speaking  and  publishing  certain  scandalous  and 
seditious  words  of  and  concerning  our  Sovereign  Lady  the  Queen,  and  is 
asked  by  the  Court  here  whether  he  be  guilty  of  the  premises  charged 
upon  him  by  the  said  indictment  or  not.  Whei-eupon  the  said  defendant 
doth  refuse  to  answer  to  the  said  indictment ;  and,  it  appearing  to  this 
Court  that  the  said  defendant  may  be  insane,  so  that  he  cannot  be  tried 
upon  the  said  indictment,  therefore,  on  the  prayer  of  Sir  John  Campbell, 
Knt.,  Her  Majesty's  Attorney- General,  it  is  ordered  that  a  jury  in  this 
behalf  do  immediately  come  here  into  Court  to  try  and  inquire  for  and  on 
behalf  of  our  said  Sovereign  Lady  the  Queen,  whether  the  said  defendant 
be  insane  or  not.  And  immediately  thereupon  a  jury,  being  impanelled  and 
returned  for  that  purpose  by  the  sheriff  of  the  said  county  of  Middlesex, 
come  here  into  Court,  and,  being  elected,  tried,  and  sworn  to  speak  the 
truth  touching  and  concerning  the  premises  aforesaid,  say,  upon  their 
oath,  that  the  said  defendant  is  insane.  And  the  said  Attorney- General, 
for  and  on  behalf  of  our  said  Sovereign  Lady  the  Queen,  prays  the  said 
Court  here  that  the  finding  of  the  said  jury  may  be  recorded.  It  is 
thereupon  ordered  by  the  said  Court  here  that  the  said  finding  of  the 
said  jury  be  recorded,  and  that  the  said  defendant  be  kept  in  strict 
custody  in  the  said  Bridewell  until  Her  Majesty's  pleasure  in  the  premises 
shall  be  known.  And  the  said  defendant  is  now,  here  in  Court,  recom- 
mitted to  the  custody  of  the  keeper  of  the  said  Bridewell,  to  be  by  him 
kept  in  strict  custody  until  Her  Majesty's  pleasure  shall  be  known." 

"  On  the  motion  of  Mr.  Attorney-  General. 
By  the  Court." 
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Saturday,  MARTIN  against  GlLHAM. 

November  18th. 

On  a  declar-     JQECLARATION  stated  that  the  defendant,  before 


ation  alleging 

that  defendant,  and  at  the  time  ot  the  committing  &c,  to  wit  on 

pldn^iff^cut t0  &C'J  neld  certain  premises  and  gardens  with  the  appur- 

down  and  de-  tenances  in  &c,  as  tenant  thereof  to  plaintiff;  and  there- 

stroyed  trees  1 

on  the  pre-       upon,  to  wit  on  &c,  it  became  and  was  the  duty  of 

mises,  "and 

otherwise  used    defendant  "  to  use  the  said  premises  and  gardens  in  a 

the  said  pre- 
mises," (ein  so    tenant-like  and  proper  manner,  and  not  to  commit  any 

and  improper  a  depredation  or  waste  thereto  during  the  said  tenancy  :  " 

theyTecarae^    anc*'  a^nough  tne  sai(l  tenancy  continued  for  a  long 

and  were,  and  \[me  vjz#  from  thence  until  &c,  yet  defendant,  not  re- 
are,  dilapidated  '  ■/  . 

and  in  bad  and  carding  &c,  but  contriving;  to  injure  plaintiff  in  his 

untenantable      &         .     -  .  . 

condition,  the    reversionary  estate  and  interest  of  and  in  the  said  pre- 

plaintiff  cannot      .  . 

recover  for  per-  mises  and  gardens  &c,  during  the  continuance  of  the  said 

missive  waste.  .  0  it  i        i  i  • 

tenancy,  viz.  on  &c,  and  on  divers  other  days  and  times, 
"  wrongfully  and  unjustly,  and  in  an  untenant-like  and 
improper  manner,  felled,  cut  down,  damaged,  destroyed, 
rooted  up  and  loosened  divers,  viz.  twenty  peach-trees, 
twenty  nectarine-trees,"  &c,  of  great  value,  &c,  then 
growing  and  being  in  and  upon  the  said  premises  and 
gardens,  "  and  otherwise  used  the  said  premises  and  gar- 
dens in  so  untenant-like  and  improper  a  manner  that  the 
same  became  and  were  and  still  are  greatly  dilapidated, 
and  in  bad  and  untenantable  order  and  condition,  and 
greatly  deteriorated  in  value,  and  the  said  premises  and 
gardens  have  been  from  the  said  "  &c,  "  by  means  of 
the  premises,  hitherto,  unoccupied,  and  the  plaintiff  hath 
been  and  is  hindered  and  prevented  from  letting  the 
same  to  the  damage  "  .&c.    Plea,  Not  Guilty.  On  the 
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trial  before  Gaselee  J.,  at  the  Suffolk  Spring  assizes, 
1836,  it  appeared  that  the  defendant  was  tenant  from 
year  to  year.  The  only  waste  proved  was  permissive. 
It  was  objected  that,  the  defendant  being  tenant  only 
from  year  to  year,  such  evidence  did  not  support  the 
action.  A  verdict  was  taken  for  the  plaintiff,  with  10/. 
damages,  if  this  Court  should  be  of  opinion  that  the 
plaintiff,  on  this  record,  was  entitled  to  recover  for  per- 
missive waste ;  a  verdict  to  be  entered  for  the  defendant 
if  the  Court  should  think  the  plaintiff  entitled  to  re- 
cover only  for  voluntary  waste  committed. 

Kelly,  in  the  ensuing  term,  moved  to  enter  a  verdict 
for  the  defendant.  Gibson  v.  Wells  (a)  and  Heme  v. 
Benbow(b)  shew,  generally,  that  this  action  does  not 
lie,  the  only  waste  proved  being  permissive.  And,  even 
if  this  were  otherwise,  the  plaintiff  cannot  recover,  be- 
cause permissive  waste  is  not  alleged  in  the  declaration. 
A,  rule  nisi  was  granted. 

Storks  Serjt.,  now  shewed  cause,  and  contended  that 
an  action  for  permissive  waste  would  lie  against  a  tenant 
from  year  to  year,  though  not  against  a  tenant  at  will  (c). 

[Patteson 

(a)  1  New  Rep.  290.  (b)  4  Taunt.  764. 

(c)  The  authorities  refered  to  as  supporting,  or  not  conclusive  against 
this  proposition  were:  —  The  Countess  of  Shrewsbury' s  Case,  5  Rep.  13  6.; 
Lord  Co/ce'a  observations  on  the  statute  of  Marlebridge,  52  H.  3.,  c.  23., 
and  statute  of  Gloucester,  6  Ed.  1.  slot.  1.,  c.  5.  ;  (see  Co.  Lilt.  57  a., 
2  Inst.  145.  299.) ;  Littleton,  sect.  71. ;  Gibson  v.  Wells,  1  New  Rep.  290. ; 
Heme  v.  Bcnbow,  4  Taunt.  764. ;  Jones  v.  Hill,  7  Taunt.  392. ;  Beate  v. 
Sanders,  3  New  Ca.  850. ;  Horse/all  v.  Mather,  Holt's  N.  P.  C.  7. ;  Fer- 
guson v.   ,  2Esp.  N.  P.  C.  590.     See  Notes  (7)  and  [k]  to 

Punifrcl  v.  Ricrofl,  1  Wms.  Saund.  323  b.,  and  notes  (7)  and  [b]  to  Greene 
v.  Cole,  2  Wins,  Saund.  252  a. 

N  n  4 
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1837.  {JFatteson  J.  mentioned  Torriano  v.  Young  (a).]  The 
~  distinction,  now  relied  upon,  between  tenant  at  will  and 

Martin  *  3 

against      tenant  for  years,  in  that  case,  was  not  noticed.  Further, 

GlLHAM. 

it  will  be  contended  here  that  the  declaration  does  not 
allege  permissive  waste;  but  it  is  sufficiently  alleged  by 
the  words,  "  and  otherwise  used  the  said  premises  and 
gardens  in  so  untenant-like  and  improper  a  manner 
that  the  same  became  and  were  and  still  are  greatly 
dilapidated  and  in  bad  and  untenantable  order,"  &c. 
The  doctrine,  therefore,  laid  down,  in  note  (7)  to  Greene 
v.  Cole  (b),  citing  Harris  v.  Mantle  (c),  that  the  nature 
and  kind  of  waste  must  be  specified,  will  not  affect  the 
plaintiff  in  this  case.  A  general  allegation  of  voluntary 
waste  will  let  in  evidence  of  permissive  waste.  [Patte- 
son  J.  A  particular  act  of  waste  is  alleged  here,  in 
destroying  trees;  what  general  allegation  is  there  under 
which  permissive  waste  could  be  proved?]  None,  if  the 
act  of  waste  particularly  alleged  be  taken  to  determine 
the  character  of  all  that  is  stated  afterwards.  In  Gardiner 
v.  Croasdale  (d)  the  plaintiff  declared,  on  a  policy  of 
insurance,  as  for  a  total  loss,  but  proved  only  a  partial 
one ;  and  it  was  held  that  he  might  recover,  the  ground 
of  action  being  the  same,  whether  the  loss  was  total 
or  partial.  So  here,  the  ground  of  the  action  is  the 
non-repair,  and,  whether  that  has  arisen  from  voluntary 
or  from  permissive  waste,  the  plaintiff  may  recover  on 
this  declaration,  the  allegations  being  large  enough  to 
include  both  kinds  of  injury. 

Kelly,  contra,  was  stopped  by  the  Court. 

(a)  6  Car.  $  p.  8.  (&)  2  Wms.  Saund.  252  c. 

(c)  3  T.  ft.  307.  (d)  2  Burr.  904. 
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Lord  Denman  C.  J.   It  would  be  confounding  things  1837. 
which  are  very  different,  to  say  that  a  charge  of  volun-  ~ 
tary  waste  is  a  charge  of  permissive  waste.     The  against 

J  &  ^  GlLHAM. 

declaration  in  this  case  clearly  charges  voluntary  waste, 
and  is  inconsistent  with  the  case  proved. 

Patteson  J.  There  are  no  words  of  suffering  and 
permitting,  in  this  declaration ;  but  it  charges  that  the 
defendant  "  used  the  premises "  in  so  untenant-like 
a  manner  that  they  became  dilapidated.  Gardiner  v. 
Croasdale  («)  does  not  apply.  The  question  there  was 
merely  of  amount.  The  case  would  have  been  more 
like  the  present,  if  the  loss  alleged  had  been  by  perils 
of  the  seas,  and  a  loss  by  fire  had  been  proved. 

Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 


(a)  2  Burr.  904, 


544 


CASES  in  MICHAELMAS  TERM 


1837. 


Saturday, 
November  18th. 


Smith  against  Hayward. 


Where  a  ser- 
vant, under  a 
quarterly 
hiring,  is  dis- 
charged by  his 
master  without 
sufficient  cause 
in  the  middle 
of  the  quarter, 
semble,  that  he 
cannot  recover 
wages  for  the 
whole  quarter 
under  a  count 
in  indebitatus 
assumpsit  for 
work  and  la- 
bour; although 
after  the  dis- 
missal he  ten- 
dered himself 
to  serve 
through  the 
remaining  part 
of  the  quarter. 

But,  at  all 
events,  a  ser- 
vant improperly 
dismissed  in 
the  middle  of  a 
quarter,  and 
who  tendered 
himself,  but  was 
not  allowed,  to 
serve  through 
the  remaining 
part  of  the 
quarter,  cannot 
recover  wages 
for  such  part 
in  an  action  of 
indebitatus 
assumpsit  for 
work  and 
labour,  com- 
menced before 
the  quarter 
ended. 


^^SSUMPSIT.  The  declaration  contained  a  special 
count,  which  was  not  proved,  and  counts  for  work 
and  labour,  and  on  an  account  stated.  The  only  pleas 
material  here  were,  Non  assumpsit,  and  payment  into 
Court  of  4/.  on  the  count  for  work  and  labour,  with 
an  averment  that  no  greater  damage  had  been  sus- 
tained, which  the  plaintiff  traversed.  On  the  trial 
before  GaseleeJ.  at  the  Aylesbury  spring  assizes  1836, 
it  appeared  that  the  defendant  was  a  surgeon,  and  that 
the  plaintiff  entered  into  his  service,  on  June  1st,  1835, 
as  a  dispenser  of  drugs,  at  a  salary  of  fifty  guineas 
a  year.  The  defendant  employed  the  plaintiff  for  a 
quarter  of  a  year  from  June  1st,  and  paid  him  1 3/.  2s.  6d. 
for  that  quarter :  but,  on  September  19th,  inconsequence 
of  a  dispute,  he  discharged  the  plaintiff.  This  action 
was  commenced  September  22d,  the  plaintiff  having  first 
offered  to  complete  the  second  quarter's  service.  The 
4Z.  was  paid  into  Court  as  due  for  the  time  of  actual 
service  after  the  first  quarter  had  expired ;  the  plaintiff 
claimed  payment  for  a  whole  quarter  from  that  period. 
The  learned  Judge  left  it  to  the  jury  to  say,  1.  Whether 
there  was  a  hiring  for  a  year,  or  a  hiring  determinable 
at  three  months'  notice  ?  2.  Whether  the  defendant 
dismissed  the  plaintiff?  The  jury  found  that  the  agree- 
ment was  subject  to  a  three  months'  notice,  and  that 
the  defendant  dismissed  the  plaintiff.  A  verdict  was 
entered  for  the  defendant,  with  leave  to  move  to  enter  it 
for  the  plaintiff  for  a  quarter's  salary,  or  a  quarter  minus 

the 
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the  4/.,  if  this  Court  should  think  him  entitled  to  it.    A  1837. 
rule  nisi  was  obtained  accordingly  in  the  ensuing  term. 


Kelly  now  shewed  cause.  The  plaintiff  might,  on 
the  22d  of  September,  have  brought  a  special  action  of 
assumpsit,  or  other  special  action  on  the  case  for  a 
wrongful  dismissal ;  or,  supposing  that,  without  having 
actually  served,  he  was  entitled  to  recover  for  the  time 
during  which  he  was  willing  to  serve  after  the  dismissal 
(which,  however,  is  not  admitted),  he  might  have 
brought  his  action  at  the  end  of  that  period.  But  the 
plaintiff  has  sued  here  on  a  common  count  for  work  and 
labour  done,  whereas  the  work  has  never  been  done, 
and  the  time  for  doing  it  had  not  elapsed  when  the 
action  was  brought.  If  the  plaintiff  might  in  any  case 
recover  for  work  and  labour  to  the  end  of  the  stipulated 
term,  his  readiness  to  perform  it  during  such  term  must 
be  the  ground  of  action.  That  readiness  could  not  be 
alleged  here,  the  action  being  commenced  in  the  middle 
of  the  quarter.  Non  constat  that  he  might  not  have 
died,  or  have  entered  into  another  and  a  more  beneficial 
service,  before  the  quarter  expired.  {Coleridge  J.  He 
might  have  been  invited  back  into  the  same  service,  and 
declined  to  return.]  The  subject  is  one  upon  which  a 
jury  cannot  in  any  instance  be  called  upon  to  speculate. 
Gandell  v.  Pontigny  (a)  was  cited  at  the  trial,  and  in 
moving  for  the  rule.  The  plaintiff  there  had  been  em- 
ployed at  a  salary  of  200/.  a  year,  payable  quarterly, 
and  was  discharged  in  the  middle  of  the  quarter.  Lord 
Ellenboroagh  held  that,  if  he  had  done  work  for  any 
part  of  the  quarter,  he  might  recover  for  the  whole,  no 


Smith 
against 
Hayward. 


(a)  A  Camp.  375.    S.  C.  1  Stark.  N.  P.  C.  198. 
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dissolution  of  the  contract  having  been  proved.  But 
Archard  v.  Hornor  (a)  is  a  contrary  decision.  And 
Coleridge  J.,  referring  to  that  case  in  Ridgway  v.  The 
Hungerford  Market  Company  (b),  appeared  to  doubt 
whether  the  plaintiff  there,  if  otherwise  entitled,  could 
have  recovered  for  wages  which  would  have  been  due 
after  the  time  of  dismissal,  without  a  special  count. 
Pagani  v.  Gandolfi  (c),  which  may  be  cited  on  the  other 
side,  was  a  special  action  on  the  agreement. 

Gunning,  contra.  The  plaintiff  is  entitled  to  the 
second  quarter's  wages,  minus  the  4/.  paid  into  Court. 
Gandell  v.  Pontigny  (d)  is  in  point.  Lord  Ellenborough 
there  (<?)  states  as  a  ground  of  the  plaintiff's  right  to 
recover,  that,  "  having  served  a  part  of  the  quarter  and 
being  willing  to  serve  the  residue,  in  contemplation  of 
law  he  may  be  considered  to  have  served  the  whole." 
He  might,  therefore,  have  commenced  his  action  before 
the  term  had  expired.  In  Collins  v.  Price  (g),  where  a 
child  had  been  placed  at  a  boarding-school,  and  there 
was  evidence  of  an  implied  contract  of  payment  from 
quarter  to  quarter,  and,  the  child  having  been  sent 
away  ill  in  the  middle  of  a  quarter,  indebitatus  as- 
sumpsit was  brought  as  for  the  whole,  Park  J.,  who 
delivered  the  judgment  of  the  Court,  said,  "  Here 
the  former  payments  had  been  for  and  by  the  quarter. 
A  new  quarter  had  been  begun ;  no  intention,  no  de- 
claration of  any  intention,  to  take  away  the  child.  She 
is  not  at  last  taken  from  school  by  the  parent ;  but  the 
child  falling  ill,  the  schoolmistress  very  properly  sends 

(a)  3  Car.  %  P.  349.        (6)  3  A.  $  E.  179.        (c)  2  C.  $  P.  370. 
(d)  4  Camp.  375.     S.  C.  1  Stark.  N.  P.  C.  198. 
(<?)  4  Camp.  376.  (g)  5  Bb%g.  132. 
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her  home.  No  intention  is  then  manifested  to  put 
an  end  to  the  contract;  no  fault  was  attributable  or 
attributed  to  the  mistress,  who  would  have  continued 
her  services,  if  they  had  been  accepted ;  and,  therefore, 
the  jury  were  well  warranted  in  coming  to  the  conclusion 
they  did.  It  seems,  if  authority  were  wanting,  not  very 
easy  to  distinguish  the  case  of  Gandell  v.  Pontigny  (a)." 
In  Archard  v.  Hornor[(b)  Lord  Tenter  den  said  that,  on 
the  common  count  for  wages,  the  plaintiff  could  not  re- 
cover for  more  than  the  time  he  had  actually  served; 
but  there  the  precise  terms  of  the  contract  were  not 
proved  ;  Gandell  v.  Pontigny  (a)  and  Collins  v.  Price (c) 
were  not  cited ;  and  it  did  not  appear  that  the  plaintiff 
had  offered  to  continue  his  services  if  permitted.  In 
Hulle  v.  Heightman  (d)  it  was  held  that  the  plaintiff 
could  not  recover  in  indebitatus  assumpsit  for  wages ; 
but  that  case  is  distinguished  from  the  present  by  the 
nature  of  the  agreement,  and  the  conduct  of  the 
parties ;  and  the  Court  there  held  that  the  special  con- 
tract was  still  unrescinded  by  the  defendant.  Pagani 
v.  Gandolfi ' (e)  was  an  action  brought  to  recover  salary; 
it  was  contended  there  that  the  action  was  premature, 
being  brought  within  the  year,  at  the  end  of  which  the 
salary  would  have  been  due ;  but  Best  C.  J.  said,  "  I 
think  he"  (the  plaintiff)  "was  not  bound  to  wait  till 
the  end  of  the  year,  if  you  dismissed  him  previously." 
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Lord  Denman  C.  J.  I  think  this  rule  was  granted 
for  the  purpose  of  bringing  the  case  of  Gandell  v.  Pon- 
tigny into  question  (a),  and  that  there  would  have  been 

0)  4  Camp.  375.    S.  C.  1  Stark.  JV.  P.  C.  198. 

{b)  3  C.  $  P.  349.  (c)  5  Ping.  132. 

(d)  2  East,  145.  (,  )  2  C.  §■  Z\  370. 
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1837.      no  rule  but  for  that  case.    The  view  taken  by  Lord 
Ellenborough  of  the  point  there  decided  was  different 

Smith 

against  from  that  which  Lord  Tenterden  took  of  the  same  point 
[ayward. 

m  Archard  v.  Hornor  (a) ;  and,  if  we  were  bound  to 
decide  between  the  two  authorities,  I  should  say  that 
the  later  case  is  grounded  on  the  better  reason.  There 
is  obviously  a  great  difference  between  suing  for  a 
breach  of  contract  in  dismissing  the  plaintiff,  and  for 
work  and  labour  which,  by  reason  of  the  dismissal,  has 
not  been  performed.  The  defence  in  the  last  case  would 
be  the  non-performance  of  the  work ;  in  the  other,  some 
excuse  for  breaking  off  the  contract.  But,  here,  no 
question  arises  on  this  point,  for  the  action  is  brought 
too  soon.  The  plaintiff  sues  during  a  period  of  time  in 
which  he  might  have  returned  to  the  service  and  com- 
pleted it,  or  obtained  a  more  beneficial  employment  in 
place  of  that  withdrawn,  so  that  he  would  have  been 
benefited,  and  not  hurt  by  the  dismissal.  The  rule 
must  be  discharged. 

Patteson  J.  If  it  were  necessary  to  choose  between 
the  two  decisions,  I  should  have  no  hesitation  in  pre- 
ferring that  of  Lord  Tenterden  in  Archard  v.  Hornor  (a) 
to  Lord  Ellenborough's  in  Gandell  v.  Pontigny  (c). 
None  of  the  other  cases  is  inconsistent  with  Archard 
v.  Hornor  (a).  Collins  v.  Price  (c)  differed  from  the 
present  case  in  its  circumstances ;  there  was  one  count 
on  a  special  agreement,  and  it  is  not  clear  that  the  count 
on  which  the  plaintiff  recovered  there  was  the  indebi- 
tatus count.    And  there  may  be  some  little  doubt  as  to 

(a)  3  Car,  $  P.  349. 

(6)  4  Camp.  375.    $.  C.  I  Stark.  JSF.  P.  C,  J  98. 
(c)  5  Bing.  132. 

the 
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the  correctness  of  the  decision.  But  here  the  plaintiff 
was  paid  up  to  the  19th  of  September,  and  he  commences 
an  action  as  upon  an  executed  contract,  for  wages  which 
could  only  be  due  prospectively,  to  the  end  of  the  quarter. 
It  would  be  ridiculous  to  say  that  a  plaintiff  could 
recover  in  such  an  action. 

Williams  J.  How  can  it  be  said  that  an  action  of 
indebitatus  assumpsit  can  be  maintained  for  services 
which  might  never  have  been  performed  ?  I  should  have 
no  difficulty  in  saying,  if  I  were  called  upon  to  decide 
that  question,  that  the  decision  in  Archard  v.  Hornor  [a) 
has  more  reason  and  authority  to  support  it  than  that 
in  Gandell  v.  Pontigny  (b). 

Coleridge  J.  Assuming  Gandell  v.  Pontigny  (b)  to 
be  good  law,  the  result  is  that,  if  the  party  dismissed 
was  ready  and  willing  to  complete  the  term  of  service, 
the  work  nor  done  during  that  term  is  as  if  it  had  been 
done.  But,  supposing  that,  under  those  circumstances, 
the  party  stood  in  the  same  situation  as  if  the  work  had 
been  done,  he  must  still  have  waited  till  the  end  of  the 
term  before  commencing  his  action.  The  very  state- 
ment of  the  argument  shews  this.  The  correctness  of 
the  decision,  therefore,  in  Gandell  v.  Pontigny  {b) 
(though  I  am  not  satisfied  with  it)  does  not  now  come 
in  question. 

Rule  discharged. 

(a)  3  Car.  §•  P.  349. 

{!>)  4  Camp.  375.    S.  C.  1  Stark  N.  P.  C.  198. 
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The  Queen  against  Bliss. 
The  question     TfNDXCTMENT  for  obstructing  a  public  highway. 

in  a  cause  J_  _  o  J 

being,  whether        Plea,  Not  Guilty.    On  the  trial  before  Gaselee  J., 

a  particular 

road,  admitted  at  the  Suffolk  Spring  assizes,  1836,  a  principal  question 

public  orWpri-  was,  whether  the  way  obstructed  was  public  or  private, 

wa^offered'that  &  witness  for  the  prosecution  stated  that  one  Ramp- 

a  person,  since  ^    a  pUbiican  wno  was  dead  at  the  time  of  the  trial, 

deceased,  had  *■      :  ' 

planted  a  wil-    had  piante(i  a  wiHow  thirty  years  aero  on  a  meadow 

low  on  a  spot  r  J    J  ° 

adjoining  the     Gf  which  he  was  tenant  and  occupier,  and  over  which 

road,  on  ground 

of  which  he      the  way  in  question  now  ran.    The  counsel  for  the 

was  a  tenant,  tit 

saying,  at  the  prosecution  then  asked  "  what  Ramplin  said,  when  he 
he'planted  it  to  planted  the  willow,  about  his  planting  it  ?  "  The  ques- 
boundary  of  the  ^on  was  objected  to,  but  admitted  by  the  learned  Judge, 
hTwaTa  boy6"'  ano-  tne  witness  answered  that  Ramplin  said  he  planted 
Held,  that     ^  to  shew  where  the  boundary  of  the  road  was  when 

such  declara-  ^ 

tion  was  not     he  was  a  hoy.    The  willow  had  remained  ever  since. 

evidence,  either 

as  shewing  re-  The  jury  found  that  the  way  was  public,  and  a  verdict 

putation,  as  a  * 

statement  ac-  was  taken  lor  the  crown.  In  the  ensuing  term,  a  rule 
aXo^astoe"1  nisi  was  obtained  for  a  new  trial,  on  the  ground  that 
occ^piXaLTt  the  above  evidence  ought  not  to  have  been  admitted. 

his  own  in- 
terest. 

B.  Andrews  and  Byles  now  shewed  cause.  First, 
Ramplin' $  statement  was  receivable  as  the  declaration  of 
a  tenant  against  his  own  interest  (a).  By  admitting  that 
a  public  road  passed  over  the  land  he  abridged  his 
own  rights  in  it.  The  acts  of  tenants  in  such  cases  have 
been  held  legitimate  evidence,  their  interests  being  the 
same  as  those  of  the  reversioners,  though,  in  Daniel  v. 

(a)  See  Doe  dem.  Daniel  v.  Coulthred,  ante,  p.  235. 

North 
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North  (a)  a.  distinction  was  drawn  as  to  window-lights  1837. 
established,  with  the  tenant's  acquiescence,  in  opposite  T^~~^ 
premises.  Le  Blanc  J.  said  there,  "  It  is  true,  that  against 
presumptions  are  sometimes  made  against  the  owners  of 
land,  during  the  possession  and  by  the  acquiescence  of 
their  tenants,  as  in  the  instances  alluded  to  of  rights  of 
way  and  of  common  ;  but  that  happens,  because  the 
tenant  suffers  an  immediate  and  palpable  injury  to  his 
own  possession,  and  therefore  is  presumed  to  be  upon 
the  alert  to  guard  the  rights  of  his  landlord  as  well  as 
his  own,  and  to  make  common  cause  with  him  ;  but  the 
same  cannot  be  said  of  lights  put  out  by  the  neighbours 
of  the  tenant,  in  which  he  may  probably  take  no  con- 
cern, as  he  may  have  no  immediate  interest  at  stake." 
[Williams  J.  If  the  lights  in  such  a  case  would  be  a 
nuisance  to  the  reversioner,  it  does  not  appear  why 
they  would  not  be  so  to  the  tenant.  Patteson  J.  I 
should  think  the  establishing  of  such  lights  would  hurt 
his  feelings  as  well  as  those  of  the  landlord.  Lord 
Denman  C,  J.  And,  on  the  other  hand,  the  use  of  a 
path  might  be  beneficial  to  the  tenant  during  his  term ; 
as,  for  instance,  if  the  tenant  kept  a  public-house  to 
which  it  led.]  Secondly,  the  evidence  offered  was  not 
mere  evidence  of  reputation  ;  the  planting  of  the  willow 
was  an  act  done  by  the  tenant,  and  his  words  were  a  de- 
claration accompanying  the  act,  and  shewing  his  intention 
in  doing  it.  The  evidence  on  this  point  was  not  tradition 
of  a  particular  fact,  which  has  been  held  inadmissible, 
1  Phil.  onEv>  258.  part  1.  c.  13.  s.  2.  (b) ;  but,  so  far  as  it 
could  be  said  to  relate  to  a  particular  fact,  it  was  proof  of 
the  thing  done,  with  its  accompanying  circumstances,  on 

(a)  1 1  Hast,  372. 

(6)  8th  ed.    The  7th  edition  was  cited  in  the  argument. 

Vol.  VII.  ()  o  the 
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1837.      the  oath  of  an  eye  and  ear  witness.    Thirdly,  if  the  evi- 

'  dence  went  no  further  than  the  statement  of  a  deceased 

The  Queen  .  m 

against      person  that  such  a  portion  of  land  was  the  highway,  it 

falls  within  the  common  rule  as  to  evidence  of  reputation. 
[Lord  Denman  C.  J.  It  is  a  question  with  me  whether 
Ramplin's  was  a  statement  of  reputation.  He  does  not 
assert  that  he  has  heard  old  people  say  what  was  the 
public  road  5  but  he  plants  a^tree,  and  asserts  that  the 
boundary  of  the  road  is  at  that  point.  It  is  the  mere 
allegation  of  a  fact  by  the  individual.  Coleridge  J.  In 
the  usual  course,  it  is  first  proved  that  there  is  a  way 
running  in  a  certain  direction,  and  evidence  is  then  given 
of  its  being  public.  Can  the  mere  existence  of  a  way 
be  proved  by  reputation  ?  The  wrords  ascribed  to 
JRamplin  do  not  amount  to  abatement  that  the  road 
was  public]  Whatever  he  said  on  the  subject 
was  evidence.  It  was  as  if  he  had  been  alive  and 
stated  it  in  Court.  [Patteson  J.  In  that  case  he  might 
have  been  asked  what  repairs  he  had  seen  done  upon 
it ;  but  any  thing  that  he  might  have  said  formerly  on 
that  subject  would  not  be  evidence  after  his  death.] 
The  evidence  was  at  least  admissible,  whether  it  might 
ultimately  be  considered  as  shewing  a  public  or  only  a 
private  right  :  and  the  natural  import  of  his  expres- 
sion, under  all  the  circumstances,  was  that  the  road 
was  public.  [Coleridge  J.  You  make  the  evidence 
admissible  or  not  according  to  the  interpretation  which 
a  jury  might  give  the  words.  Can  that  ever  be  ?] 
The  Judge  must  decide  when  the  evidence  is  offered, 
and  desire  the  jury,  in  summing  up,  to  give  it  weight  or 
not,  according  to  their  construction  of  it.  [Lord  Den- 
man C.  J.  Suppose  Ramplin  had  said,  "  When  I  was 
a  boy,  ,a  hedge  ran  in  this  direction,  bounding  the  high- 
way," 
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way,"  that  would  have  been  more  satisfactory  than  the 
evidence  offered  here;  but  would  such  proof  be  ad- 
missible?] It  would;  or  even  evidence  of  Ramplin's 
saying  that  he  had  heard  so.  The  statement  offered 
was,  in  truth,  evidence  on  the  question  whether  the 
road  was  public  or  private.  It  can  be  represented  as 
evidence  of  a  particular  fact  only  by  confining  the  effect 
of  Ramplitfs  words  to  the  spot  where  he  planted  the 
tree.  But  those  words  give  a  character  to  the  whole 
surface  over  which  the  alleged  road  lies.  If  he  said 
that  the  point  at  which  the  tree  stood  was  public  road, 
he  clearly  meant  to  say  the  same  of  any  square  yard 
forming  part  of  the  way  in  question. 

Kelly^  contra,  was  stopped  by  the  Court 

Lord  Denman  C.  J.  The  question  in  this  case  was, 
whether  the  road  obstructed  was  or  was  not  a  public 
highway.  To  prove  that  it  was  so,  a  witness  was  called 
whose  statement  was  calculated  to  make  a  great  im- 
pression on  the  jury.  He  had  planted  a  willow,  and, 
in  doing  so,  said  that  he  planted  it  to  shew  where  the 
boundary  of  the  road  was  when  he  was  a  boy.  And  it 
is  inferred,  from  the  circumstances,  that  he  meant  to 
speak  of  the  road  as  having  been  public.  I  think  the 
evidence  was  not  admissible.  It  is  not  every  declar- 
ation accompanying  an  act  that  is  receivable  in  evi- 
dence :  if  it  were  so,  persons  would  be  enabled  to  dis- 
pose of  the  rights  of  others  in  the  most  unjust  manner. 
The  facts  that  Bamplin  planted  a  willow  on  the  spot, 
and  that  persons  kept  within  the  line  pointed  out  by  it* 
would  have  been  evidence ;  but  a  declaration  to  shew 
that  the  party  planted  it  with  a  particular  motive  is  not 
O  o  2  so. 
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so.  Then,  is  the  declaration  evidence  as  made  against 
the  party's  interest  ?  If  we  held  that  it  was,  we  should 
get  rid  of  the  authority  of  Daniel  v.  North  (#),  where  it 
was  held  that  a  tenant  cannot,  merely  by  his  own  admis- 
sion, bind  the  landlord.  It  is  true  that  the  landlord 
and  tenant  here  may  have  had  the  same  interest ;  but 
so  they  possibly  may  in  any  case  :  they  might  in  Daniel 
v.  North  (a).  Neither  was  the  evidence  admissible  as 
shewing  reputation.  Any  statement  from  a  person  since 
deceased  is  to  be  received  with  caution.  Lord  Ellen- 
borough,  in  a  leading  case  on  this  subject  (&),  allowed, 
with  great  reluctance,  the  admissibility  of  reputation  as 
evidence.  But  here  the  deceased  party  is  reported  to 
have  said  that  the  boundary  of  the  road  was  at  a  par- 
ticular spot;  that  is,  that  he  knew  it  to  be  so  from  what 
he  had  himself  observed,  and  not  from  reputation.  I 
think,  therefore,  that  the  rule  ought  to  be  absolute. 

Patteson  J.  In  looking  at  this  evidence  as  proof 
of  reputation,  we  must  consider  what  is  the  issue.  If 
the  question  had  been  of  boundary  merely,  the  state- 
ment of  the  deceased  person  would  have  been  receiv- 
able ;  but  evidence  of  reputation  as  to  boundary  is  not 
let  in  where  the  question  is  whether  a  road  be  public  or 
private.  If  evidence  of  user  had  been  offered,  it  would 
have  been  very  different ;  and  proof  of  declarations  that 
the  line  of  road  in  question  had  always  been  used  as 
public  would  have  been  admissible.  It  was  agreed  here 
that  the  alleged  road  was  a  road  of  some  sort;  the  evidence 
was  not  necessary  as  to  that ;  and  the  reputation  which 
it  was  attempted  to  introduce  was  of  a  particular  fact. 

(a)  11  East,  372.       (6)  Probably  Weeks  v.  Sparfce,  1  M>  %  S.  679. 
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Then  it  was  said  that  the  declaration  might  be  proved 
as  accompanying  an  act;  but  whether  it  accompanied 
the  act,  as  explanatory  of  it,  is  equivocal ;  and,  at  any 
rate,  the  declaration  signified  nothing  in  this  case,  the 
question  being  not  of  boundary,  but  as  to  the  character 
of  the  road,  whether  public  or  private.  The  mere  fact 
of  the  tree  being  placed  there  could  not,  I  think,  be 
relevant,  unless  as  introductory  to  other  matters.  Then 
was  the  declaration  of  Ramplin  admissible  as  contrary  to 
his  interest  ?  He  was  only  an  occupier  under  some 
one  else.  To  say  that  he  could  bind  his  landlord  in 
the  manner  supposed,  so  as  to  give  the  public  a  right 
against  him,  would  be  overturning  Daniel  v.  North  («), 
Wood  v.  Veal  (&),  and  other  authorities.  If  the  long 
acquiescence  of  a  tenant  cannot  bind  the  landlord,  his 
declaration  can  neither  bind  him,  nor  be  evidence  at  all 
against  his  right. 

Williams  J.  There  is  no  doubt  that  evidence  of 
reputation  is  admissible  where  the  question  to  which  it 
applies  is  merely  whether  the  road  be  public  or  not. 
In  Ireland  v.  Powell  (c),  the  question  being  whether  a 
turnpike  stood  within  the  limits  of  a  town,  Chambre  J. 
admitted  evidence  of  reputation  that  the  town  extended 
to  a  certain  point,  and  allowed  it  to  be  proved  that  old 
people,  since  dead,  had  declared  that  to  be  the  boundary, 
but  not  that  those  people  had  said  that  there  formerly 
-were  houses  where  none  any  longer  stood ;  observing  that 
that  was  evidence  of  a  particular  fact,  and  not  of  repu- 
tation. The  statement  offered  in  evidence  here  is  very 
like  the  declarations  so  rejected.    It  is  not  reputation, 

(«)  11  7<.W,372.  (b)  5B.  #  Jkl.454. 

(c)  Peakc  on  Evidence,  16.    5th  ed. 

O  o  3  in 


1837. 


The  Queen 
against 
Bliss. 


556  CASES  in  MICHAELMAS  TERM 

1837.  in  the  proper  sense.  Declarations  accompanying  acts 
 '      are  a  wide  field  of  evidence,  and  to  be  carefully  watched. 

The  Queen 

against  The  declaration  here  had  no  connection  with  the  act 
done ;  and  the  doing  of  the  act  cannot  make  such  a 
declaration  evidence. 


Coleridge  J.  It  is  a  rule  that  evidence  of  repu- 
tation must  be  confined  to  general  matters,  and  not 
touch  particular  facts.  To  try  whether  the  declaration 
here  was  admissible  according  to  that  rule,  let  it  be 
severed  from  the  fact  of  planting  which  took  place  at 
the  same  time.  Then  it  stands  that  Ramplin  said  he 
planted  the  tree  for  a  certain  purpose ;  namely,  to  shew 
the  boundary.  That  is  a  particular  fact ;  and  evidence 
given  of  it  is  like  proof  of  old  persons  having  been 
heard  to  say  that  a  stone  was  put  down  at  a  certain 
spot,  or  that  boys  were  whipped,  or  cakes  distributed,  at 
a  particular  place,  as  the  boundary;  which  statements 
would  not  be  admissible. 

Rule  absolute. 
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Fillieul  against  Armstrong.  IS^Vsist. 

ASSUMPSIT.    The  first  count  of  the  declaration  Declaration  in 
assumpsit 

stated  that,  whereas  heretofore,  to  wit  24?th  June  stated  that,  in 

consideration 

1835,  in  consideration  that  plaintiff,  at  the  special  in-  that  plaintiff,  at 

,  .         .  .  ,  defendant's 

stance  &c.  of  defendant,  would  enter  into  his  employ  request,  would 
in  the  capacity  of  a  teacher  of  the  French  language  and  employ  as 
drawing,  in  a  school  of  defendant,  for  one  whole  year  °Jd 
then  next  following,  at  and  for  a  certain  salary  or  wages,  ^J^"^11  de"" 
to  wit  at  the  rate  of  60/.  per  annum,  together  with  the  school  for  a 

year,  at  a 

board  and  lodging  of  plaintiff,  defendant  undertook,  yearly  salary, 

,  ,         ,  .     .  ™  n  ii-         i      defendant  un- 

&c,  to  retain  and  employ  plaintiff  for  and  during  the  dertook,  &c,  to 
time  aforesaid,  in  the  capacity  aforesaid,  at  and  for  the  employ  plain* 
salary  or  wages  and  on  the  terms  aforesaid;   and,  tinie^fOTesaid 
although    plaintiff,    confiding   &c,    did    afterwards,  ^h**ct^city 
to  wit  &c,  enter  into  defendant's  employ  in  the  ca-  terms:  that 

plaintiff  en- 
tered into  the 

employ,  and  was  willing  to  remain  &c,  but  defendant,  during  the  term,  without  notice 
or  reasonable  cause,  discharged  plaintiff,  and  refused  to  pay  him  from  that  time.  Plea, 
that,  when  defendant  retained  plaintiff,  and  defendant  made  the  promise,  as  in  the  de- 
claration mentioned,  plaintiff,  in  consideration  of  the  premises,  promised  well  &c.  to 
serve  him  in  the  said  capacity,  and  not  to  absent  himself  except  during  vacations  appointed 
by  plaintiff :  that  defendant  retained  plaintiff,  as  in  the  declaration  mentioned,  on  the  faith 
and  in  consideration  of  such  promise,  and  was  always  ready  to  continue  &c.  until  plaintiff's 
misconduct  after-mentioned :  that  defendant  appointed  a  vacation,  to  cease  on  a  certain 
day,  when  plaintiff  was  to  return  to  the  school  and  resume  his  duties  ;  that,  on  that  day, 
the  pupils  returned,  and  the  school  recommenced,  as  plaintiff  knew ;  that  plaintiff  did  not 
return  to  the  school  and  resume  his  duties,  but  wrongfully  absented  himself  for  a  long 
and  unreasonable  period,  without  reasonable  cause  or  defendant's  consent ;  whereby  de- 
fendant was  delayed  and  injured  in  respect  of  divers  matters  and  businesses  in  which  he 
would  have  employed  plaintiff  in  his  said  situation  and  capacity  during  that  period,  and 
was  forced  to  endeavour  to  procure  another  person  to  serve  him  in  that  capacity  instead 
of  plaintiff;  whereupon  it  became  lawful  and  necessary  for  him  to  discharge  plaintiff; 
wherefore  &c.  Plaintiff  having  pleaded  over,  and  defendant  having  obtained  a  verdict, 
Held, 

1.  That  the  plea  neither  shewed  that  the  contract  was  put  an  end  to,  nor  that  defendant 
had  a  right  to  dissolve  it. 

2.  That  it  sufficiently  confessed  the  declaration,  and  that  plaintiff  therefore  was  entitled 
to  judgment  non  obstante  veredicto. 

:5.  Per  Patteson  J.,  that,  if  the  plea  had  not  confessed  the  declaration,  a  repleader 
must  have  been  awarded,  and  that  the  Court  for  that  purpose  would  have  remoulded  the 
rule  nisi  obtained  for  judgment  non  obstante  veredicto. 

O  o  4-  pacify, 
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1837.  pacity  &c,  and  did  duly  and  faithfully  perform  and 
"      "~      execute  the  duties  by  him  to  be  performed  in  the  capa- 

FlLLIEUL 

against       city  aforesaid  for  a  long  space  &c,  viz.  until  3d  of 

.RMSTRONGo 

February  1 836,  and  although  plaintiff  was  on  the  day 
and  year  last  aforesaid,  and  hath  always  been,  ready 
and  willing,  and  then  offered,  to  remain  and  continue 
in  defendant's  employ,  in  the  capacity  &c,  for  the 
remainder  of  the  said  year,  yet  defendant  did  not  nor 
would  continue  plaintiff  in  his  employ  until  the  expira- 
tion of  the  said  year;  but,  on  the  contrary  thereof, 
during  the  said  term  of  one  year,  viz.  on  3d  February 
1836,  without  any  reasonable  notice,  wrongfully  re- 
fused to  suffer  plaintiff  to  continue  in  his  employ,  and 
wrongfully  discharged  him  therefrom,  "without  any 
reasonable  or  probable  cause  whatsoever,  and  hath 
thence  hitherto  wholly  neglected  and  refused  to  retain 
or  continue  plaintiff  in  his  employ  for  the  remainder  of 
the  said  term ;  by  means  whereof  plaintiff  hath  lost  all 
the  wages,  &c,  which  he  otherwise  would  have  derived 
from  being  continued  in  the  employ,  &c,  and  which  » 
defendant  hath  from  that  time  wholly  refused  to  pay  or 
allow  to  plaintiff;  and  plaintiff  hath  been,  and  is,  by 
means  of  the  premises,  wholly  unemployed.  There  was 
a  second  count. 

Second  plea  to  the  first  count.  That,  before  and 
at  the  time  when  defendant  retained  plaintiff  as  in  the 
first  count  mentioned,  and  when  defendant  made  the 
promise  in  that  count  mentioned,  plaintiff,  in  consider- 
ation of  the  premises  therein  mentioned  in  that  behalf, 
promised  defendant  well  and  diligently  and  faithfully  to 
serve  defendant  in  the  capacity  of  teacher  at  defendant's 
school,  and  not  to  absent  himself  therefrom  without  just 
and  sufficient  cause,  except  during  the  times  appointed 

by 
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by  plaintiff  for  vacations  at  the  school;   and  defend-  1837. 
ant  retained  plaintiff,  as  therein  mentioned,  upon  the  jrILLIEUL 
faith  and  in  consideration  of  plaintiff's  said  promise:  against 

Armstrong. 

that  defendant  was  always  ready  and  willing  to  con- 
tinue to  retain  and  employ  plaintiff  in  the  capacity  afore- 
said, for  the  period  and  on  the  terms  in  the  first  count 
mentioned,  until  plaintiff  misconducted  himself  as  after- 
mentioned  :  that,  after  the  making  of  the  promise  in  the 
first  count  mentioned,  and  before  plaintiff  was  dismissed, 
viz.  23d  December  1835,  a  vacation  was  appointed  by 
plaintiff  for  the  school,  viz.  from  24th  December  1835 
until  and  upon  29th  January  1836 ;  and  it  was  then  ap- 
pointed by  plaintiff  that  the  vacation  should  cease,  viz. 
on  29th  January  1836,  and  that,  on  a  certain  day,  viz. 
30th  January  1836,  the  school  should  recommence,  and 
plaintiff  as  such  teacher  should  return  to  the  school  and 
resume  his  duties  as  such  teacher;  of  all  which  &c. 
(notice  to  plaintiff):  that  plaintiff  was  absent  from  the 
school  during  the  period  appointed  for  the  vacation  ; 
and  that  it  became  and  was  his  duty,  as  such  teacher, 
to  return  to  the  school  and  resume  his  duties,  as  such 
teacher  as  aforesaid,  when  the  vacation  ceased,  viz.  on 
30th  January  1836;  and,  although  divers  of  the  pupils 
of  defendant  returned  to  the  school  on  the  said  30th 
January  1836,  and  the  school  then  recommenced,  as 
plaintiff  well  knew,  yet  plaintiff,  not  regarding  &c, 
did  not  nor  would  return  to  the  school,  or  resume  his 
duties  as  such  teacher,  on  the  day  so  appointed  for  that 
purpose ;  and,  on  the  contrary  thereof,  plaintiff  wrong- 
fully absented  himself  from  defendant's  said  service, 
and  neglected  to  return  to  the  school  and  to  resume  his 
said  duties  on  the  day  so  appointed,  viz.  on  30th  Ja- 
nuary 1836,  and  for  a  long  and  unreasonable  period, 

viz. 
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1837.  viz.  on  that  day  and  for  the  space  of  divers,  to  wit  two, 
^  ~*  days  from  the  day  and  year  last  aforesaid,  without  any 
against  just,  sufficient,  or  reasonable  cause  or  excuse  for  such 
absence,  and  without  the  consent  and  against  the  will  of 
defendant ;  and  thereby  defendant  was  greatly  delayed 
and  injured  in  respect  of  divers  matters  and  businesses 
in  which  he  would  otherwise  have  employed  plaintiff  in 
his  said  situation  and  capacity  during  the  last-mentioned 
time,  and  was  forced  to  endeavour  to  procure  another 
person  to  serve  him  in  the  capacity  aforesaid,  and  in 
place  and  stead  of  plaintiff;  and  thereupon  it  became 
and  was  lawful  and  necessary  and  expedient  for  de- 
fendant to  discharge  and  dismiss  plaintiff  from  his  said 
service  and  employ  as  such  teacher  as  aforesaid ;  where- 
fore defendant  afterwards,  viz.  at  the  said  time  when  &c, 
in  the  first  count  mentioned,  did  refuse  to  suffer  plaintiff 
to  continue  in  his  said  employ  in  the  capacity  aforesaid, 
and  then  discharged  him  therefrom,  being  the  supposed 
breach  &c. 

Replication.  That,  after  the  absence  of  plaintiff,  and 
before  defendant  discharged  him,  plaintiff  returned  to 
the  performance  of  his  duties  in  such  service  and  employ 
of  defendant,  as  in  the  said  first  count  mentioned,  and 
defendant  retained  and  employed  him  in  such  service 
and  employ  under  the  said  agreement  in  the  said  de- 
claration mentioned ;  and  plaintiff  afterwards  remained 
and  continued  in  such  service  and  employ  under  the 
said  agreement,  and  on  the  terms  in  the  said  first  count 
mentioned,  for  a  long  space  of  time  then  next  following, 
viz.  until  3d  February  1836,  when  defendant  wrongfully 
discharged  plaintiff  from  his  said  service  and  employ. 
Verification. 

Rejoinder.    That,  after  the  said  absence  of  plaintiff 

in 
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in  the  second  plea  mentioned,  and  before  defendant  dis-  1837. 
charged  plaintiff  from  his  said  employment,  as  in  the  * 
said  second  plea  and  in  the  said  first  count  &c.  men-    t  against 
tioned,  plaintiff  did  not  return  to  the  performance  of 
his  duties  &c. ;  and  defendant  did  not  retain  &c. ;  and  the 
said  plaintiff  did  not  afterwards  remain  &c,  in  manner 
and  form  &c.     Conclusion  to  the  country.  Other 
issues  of  fact  were  joined. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Middle- 
sex sittings  after  Easter  term  1836,  a  verdict  was  found 
for  the  defendant  on  this  issue.  In  Trinity  term  1836, 
Cresswell,  for  the  plaintiff,  obtained  a  rule  nisi  for  judg- 
ment non  obstante  veredicto,  or  for  a  new  trial. 


Gurney  now  shewed  cause.  As  to  the  motion  non 
obstante  veredicto  (a),  the  record  contains  a  sufficient 
justification  of  the  dismissal.  It  will  not  be  denied  that 
a  master  may  dismiss  a  servant  for  improper  conduct : 
the  question  here  is,  whether  the  plea  shews  an  im- 
propriety of  sufficient  importance.  The  plaintiff  com- 
plains that  the  defendant  refused  to  retain  him  :  the 
answer  is,  that  he  chose  to  absent  himself ;  in  effect, 
that  he  himself  put  an  end  to  the  contract.  If  such  an 
absence  as  this  be  not  a  ground  of  dismissal,  may  an 
usher  absent  himself  for  a  month,  or  a  year?  The 
master  is  compelled  to  insist  upon  dismissing  as  soon 
as  the  usher  absents  himself,  for  he  must  lose  no  time 
in  engaging  another  to  supply  his  place.  In  Winstonc 
v.  Linn  (b)  it  was  held  that  a  master  was  not  released 
from  the  covenant  in  an  apprentice  deed  by  the  tem- 

(a)  This  was  the  only  question  discussed  on  the  present  argument. 
Sec  the  end  of  the  case, 
(ft)  1  B.  #  C.  4GO. 


porary 
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1837.  porary  absence  of  the  apprentice  :  but  there  both 
^  Bayley  and  Holroyd  Js.  distinguished  the  case  from  that 

against  of  master  and  servant,  pointing  out  that  a  premium  was 
received  for  taking  an  apprentice,  and  admitting  that, 
in  the  ordinary  case  of  hired  service,  the  non-perform- 
ance of  the  service  was  a  good  ground  of  dismissal. 
And,  even  in  the  case  of  the  apprentice,  judgment  was 
given,  as  appears  by  the  language  of  Bayley  J.,  on  the 
ground  that  the  defendant  had  not  rejoined  that  an 
unreasonable  time  had  elapsed  before  the  apprentice 
offered  to  return.  Here  there  is  such  an  averment: 
so  that,  if  there  can,  under  any  circumstances,  be  such 
an  absence  as  is  unreasonable  on  the  part  of  an  usher, 
the  defendant  must  have  judgment. 

Cresswell  and  W.  H.  Watson,  contra.  There  may  be 
some  difficulty  as  to  the  form  of  the  rule ;  for  it  does 
not  seem  quite  clear  what  the  effect  of  the  plea  is.  It 
does  not  offer  a  traverse ;  yet  it  assumes  to  vary  the 
contract  in  the  declaration,  by  adding  new  terms.  [Pat- 
teson  J.  If  the  plea  contain  no  confession,  there  must  be 
a  repleader.]  If  so,  the  rule  might  be  moulded.  That 
was  done  in  Plummer  v.  Lee  (a).  But  there  does  appear 
to  be  a  confession;  for  it  may  be  contended  that  the 
term  added  is  merely  what  the  law  would  imply  from 
the  contract  stated  in  the  declaration,  and  that  then  the 
plea  negatives  the  performance  of  the  defendant's  duty 
so  implied.  As  to  the  general  question,  the  plea  shews 
no  absence  sufficient  to  justify  the  dismissal :  it  merely 
states  an  absence  for  a  long  and  unreasonable  time,  to 
wit  two  days.    That  may  shew  a  breach  of  contract  by 

(a)  2M.$  W.  495. 
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the  plaintiff;  but  such  a  breach  does  not  authorise  a  1837. 
dissolution  of  the  engagement.    It  is  not  the  case  of  a      "  ~~ 

&    &  FiLLIEUL 

menial  servant :  and,  even  there,  every  breach  of  duty  against 

Armstrong. 

does  not  warrant  a  dismissal.  The  fault  must  involve 
either  moral  misconduct,  wilful  disobedience,  or  habitual 
neglect ;  Callo  v.  Brouncker  (a).  In  Athin  v.  Acton  (b) 
the  party  discharged  was  guilty  of  an  immoral  and  in- 
decent act  which  made  it  impossible  for  the  master  to 
allow  him  to  be  in  the  house.  In  Ridgway  v.  The 
Hungerford  Market  Company  (c)  there  was  an  act  in- 
compatible with  the  relation  of  the  parties.  Freeman  v. 
Taylor  (d)  shews  that  one  of  two  contracting  parties 
cannot  put  an  end  to  the  contract  on  the  ground  of  a 
breach  by  the  other  party,  unless  such  breach  go  to  the 
root  of  the  contract.  It  is  said  that  the  defendant  was 
compelled  to  engage  a  new  usher ;  but  that  assumes  the 
fact  of  the  dissolution  of  the  contract.  ( Watson  was  then 
stopped  by  the  Court.) 


Lord  Denman  C.  J.  I  think  the  declaration  is  suf- 
ficiently confessed,  although  the  defendant  professes  to 
add  more  terms  to  the  contract.  Then  the  question  is, 
whether  the  defendant  had  a  right  to  dismiss  the  plain- 
tiff for  any  cause  which  he  alleges.  Now  the  de- 
fendant does  not  say  that  the  plaintiff  has  been  guilty 
of  any  immorality,  nor  does  he  shew  that  he  was  really 
obliged  to  hire  another  person,  or  that  the  plaintiff's 
department  was  not  in  fact  adequately  filled.  He  says, 
indeed,  that  he  was  delayed  and  injured  in  respect  of 
matters  and  businesses  in  which  he  would  have  em- 
ployed the  plaintiff  during  the  time ;  but  he  does  not 

(a)  4  C.  £  P.  518.  (b)  4  C.  %  P.  208. 

(c)  SAtfrE.  171.  (rf)  8  JBing.  124. 

say 
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1837.  say  that  the  instructions  in  French  or  drawing  were 
impeded,  or  that  the  business  of  the  school  was  sus- 

FlLLIEUI, 

against  pended  for  a  single  hour.  Although,  therefore,  the 
defendant  might  possibly  be  entitled  to  sue  the  plaintiff 
for  absenting  himself,  the  record  shews  nothing  which 
puts  an  end  to  the  contract. 

Patteson  J.  I  am  of  the  same  opinion.  If  the  plea 
did  not  confess  the  declaration,  it  is  clear  that  the  rule 
might  be  moulded,  and  the  Court  might  order  a  re- 
pleader. But  I  think  there  is  a  confession.  For  the 
defendant  says  that,  when  he  retained  the  plaintiff  as 
in  the  Jirst  count  mentioned,  and  when  he  made  the 
promise  in  that  count  mentioned,  certain  other  things 
took  place.  Then,  next,  from  the  contract  stated  in 
the  declaration,  and  from  the  plea,  it  does  not  appear 
that  the  defendant  had  any  power  to  put  an  end  to  the  con- 
tract upon  the  plaintiff  absenting  himself,  or  that  the  con- 
tract thereupon  became  void.  The  assertion  in  the  plea 
is,  in  effect,  that  the  defendant  put  an  end  to  the  contract, 
not  that  the  contract  became  void  of  itself.  Now,  even 
taking  the  case  as  between  master  and  servant,  the 
facts  did  not  entitle  the  defendant  to  put  an  end  to  the 
contract.  No  moral  misconduct  is  shewn,  nor  any 
failure  on  the  defendant's  part  amounting  to  a  disso- 
lution of  the  engagement.  The  rule  therefore  must  be 
made  absolute  for  judgment  non  obstante  veredicto. 

Williams  and  Coleridge  Js.  concurred. 

A  discussion  afterwards  arose  respecting  the  finding 
of  the  jury  upon  the  other  issues ;  and  finally  the  Court, 
on  the  last  day  of  term  (November  25th),  made  the  rule 
absolute  for  a  new  trial. 
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Arkwright  against  Cantrell. 

iEBT.  The  declaration  stated  that,  whereas  our 
sovereign  lord  the  now  King,  long  before-  and 
at  the  time  of  the  committing  of  the  grievance  by  the 
defendant  hereinafter  mentioned,  and  before  and  at  the 
time  of  the  holding;  of  the  Barmote  Court  hereinafter 


Tuesday> 
November  21st. 


By  the  custom 
of  a  lordship  in 
a  lead-mining 
district,  there 
was  an  officer 
called  a  bar- 
master,  ap- 
pointed by  the 
lord  to  see 


mentioned,  was,  and  from  thence  hitherto  hath  been  and  that  the  duties 

of  lot  and  cope, 

still  is,  lord  of  the  King's  Field  in  the  soke  and  wapen-  &c,  were  pro- 
take  of  Wirksworth  in  the  county  of  Derby  ;  and  he  and  for  to^e7o*d ; 
all  those  whose  estate  he  hath  and  had  of  and  in  the  ' 
said  lordship  of  the  King's  Field  with  the  appur- 
tenances, from  time  whereof  &c,  have  had  and  held, 
and  have  been  accustomed  to  have  and  hold,  and  of 
right  ought  &c,  and  still  of  right  ought  &c,  within 


and  to  do  jus- 
tice between 
miner  and 
miner,  and 
miner  and  ad- 
venturer, and 
the  miner  and 
the  lord  ;  to 
apportion  veins 

the  soke  and  wapentake  aforesaid,  a  certain  customary  of  ore  newly 
court,  viz.  the  Great  Barmote  Court,  held  before  his  tween  the  dis- 
and  their  steward  for  the  time  being,  or  his  deputy,  othereadven- 
every  year  twice  in  the  year,  that  is  to  say  &c.  (naming  {ord^to^nforce 
the  times),  amongst  other  things  to  determine  questions  ProPer  working 

"  8  °  ^  of  the  veins; 

to  keep  a  dish 
by  which  all 

the  ore  was  to  be  measured  ;  to  punish  small  depredations,  and  to  collect  fines.  In  case  of 
certain  defaults,  he  was  himself  liable  to  fines,  payable  to  the  lord  of  the  field  or  his 
farmer.  Certain  disputes  within  the  lordship  were  tried  at  a  customary  court  called  the 
Barmote  Court,  before  the  deputy  stewards  and  a  jury  who  were  summoned  by  the  bar- 
master,  or  his  deputy,  on  precept  from  the  deputy  steward.  The  summoning  officer 
selected  them  at  his  discretion. 

The  lord  granted,  by  indenture,  to  A.  for  years,  in  consideration  of  a  certain  fine  and 
rent,  all  the  mines  in  the  district,  with  the  duties  of  lot  and  cope,  and  also,  for  the  same 
term,  the  office  called  the  barmastership,  with  all  profits,  &c,  thereto  belonging,  at  a  rent, 
with  a  proviso  for  re-entry,  if  the  grantee  should  make  a  deputation  of  the  office  without 
license,  or  without  having  such  deputation  enrolled. 

Held,  that  the  grant,  as  to  the  barmastership,  was  void,  because  the  grantee  took  an 
interest,  as  lessee  or  farmer,  incompatible  with  the  duties  of  barmaster. 

That  the  grant  was  not  void  as  giving  incompatible  offices,  the  lease  not  conferring 
an  office. 

And  that,  on  an  issue  whether  or  not  A.  was  barmaster  at  a  certain  time,  the  verdict,  on 
the  above  facts,  Ought  to  be  entered  in  the  negative. 
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1837.      arising  within  the  said  lordship  of  and  concerning  the 

mines,  proves,  shafts,  or  mears  of  ground  within  the 

Arkwrxght 

against      said  lordship,  according  to  the  customs  of  the  said 

Cahtrell. 

lordship,  as  belonging  and  appertaining  to  the  said  lord- 
ship ;  and  that,  at  the  said  Barmote  Courts,  so  held 
at  the  times  aforesaid,  a  jury  of  twenty-four  honest  and 
able  men,  duly  summoned  and  sworn  according  to  the 
customs  of  the  said  lordship,  during  all  the  time 
whereof  &c.,.  have  enquired,  and  have  been  used 
and  accustomed  to  enquire,  of,  at  such  court,  such 
matters  and  things  as  have  happened  within  the  said 
lordship  which  belonged  to  the  said  court  to  determine, 
concerning  the  mines,  groves,  shafts,  or  mears  of  ground 
within  the  said  lordship,  and  have  been  used  and  ac- 
customed, during  all  the  time  aforesaid,  to  make  such 
orders  and  awards  touching  such  matters  and  things 
as  should  be  reasonable,  according  to  the  custom  of  the 
said  lordship  ;  and  that  within  the  said  lordship  there 
now  is,  and  from  time  whereof  &c.  there  hath  been, 
a  certain  ancient  and  laudable  custom  of  the  said  lord- 
ship, there  used  and  approved  of,  for  determining 
questions  arising  within  the  said  lordship,  of  and  con- 
cerning the  mines,  groves,  shafts,  or  mears  of  ground 
within  the  said  lordship ;  viz.  that,  if  any  miner  or  other 
person  do  keep  lawful  possession  of  any  grove,  shaft, 
or  mear  of  ground  within  the  said  lordship,  according 
to  the  custom  of  the  said  lordship,  and  if  any  other 
person  or  persons,  by  day  or  by  night,  cast  in  or  fill 
up  such  grove,  shaft,  or  mear  of  ground,  however  the 
same  shall  be  wrought,  every  such  person  so  offending 
therein  shall  forfeit  for  such  offence  10/.,  the  one-half 
to  the  lord  of  the  field  or  farmer,  and  the  other  half 
to  the  barmaster  or  steward,  and  shall  pay  the  party 

so 
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so  much  as  will  make  good  the  work  again  :  The  count      J  837. 
then  stated  that  heretofore,  viz.  on  March  20th,  1834, 

Arkwright 

one  Job  Bunting,  then  being  a  miner  of  and  in  certain  against 
mines  within  the  said  lordship  and  jurisdiction  of  the 
said  Court,  did  keep  lawful  possession,  according  to  the 
custom  of  the  said  lordship,  of  a  certain  shaft  at  a 
certain  mine  within  the  lordship  aforesaid  and  juris- 
diction of  the  said  Court,  and  thereupon,  whilst  the 
said  J!  B.  so  kept  &c,  the  defendant  wilfully,  unlaw- 
fully, maliciously,  and  against  the  will  of  the  said  J.  B.9 
and  contrary  to  the  customs  of  the  said  lordship  and 
the  laws  of  this  realm,  cast  in  and  rilled  up  the  said 
shaft,  to  the  great  injury  of  the  said  shaft  and  mine, 
and  damage  of  the  said  J.  B.,  viz.  to  the  injury  of  the 
said  shaft  and  damage  of  the  said  J.  B.  of  20/.,  within 
the  lordship  and  jurisdiction  aforesaid,  and  to  the  injury 
of  the  rights  of  others  the  miners  within  the  lordship 
and  jurisdiction  aforesaid ;  and  that  afterwards,  viz. 
April  7th,  1834,  at  a  great  Barmote  Court  of  the  lord- 
ship aforesaid,  duly  held  at  the  Moot  Hall  in  Wirks- 
worth  aforesaid,  within  the  said  lordship  and  jurisdic- 
tion, within  &c.  (one  of  the  periods  for  holding  courts), 
viz.  &c,  before  William  Eaton  Mousley,  then  and  still 
being  the  deputy  to  one  Charles  Clarke,  then  and  still 
being  steward  of  our  said  lord  the  King  of  the  said 
court  of  the  said  lordship,  upon  the  oaths  of  &c.  (nam- 
ing twenty-four),  honest,  able,  and  lawful  men,  duly  sum- 
moned, sworn,  and  charged,  according  to  the  custom 
of  the  said  lordship,  to  enquire  of,  order,  and  award  all 
such  things  as  belonged  to  the  said  jury  to  enquire  of, 
order  and  award,  the  said  jury  at  the  said  Court  so 
held  as  aforesaid,  on  the  day  and  year  last  aforesaid, 
duly  enquired  of  and  concerning  the  casting  in  and 
Vol.  VII.  Pp  fining 
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1837*      filling  up  of  the  said  shaft  by  the  said  defendant  as 
aforesaid,  and  thereupon  the  said  jury  did  order  and 

Arkwright 

against  say  that  the  said  defendant  should,  amongst  other  things, 
pay  the  sum  of  10/.,  the  one  half  to  the  lord  of  the 
field  or  farmer,  and  the  other  half  to  the  barmaster  or 
steward,  according  to  the  custom  in  that  behalf :  aver- 
ment, that,  at  the  time  of  the  committing  of  the  said 
grievance  by  the  defendant,  and  at  the  time  of  the 
holding  of  the  court,  and  of  the  making  of  the  said 
order  for  the  payment  of  the  said  sum  of  money, 
and  from  thence  hitherto,  the  plaintiff  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  the  barmaster: 
whereby  an  action  hath  accrued  to  the  plaintiff,  as 
such  barmaster  as  aforesaid,  to  demand  and  have  of 
and  from  the  defendant  the  sum  of  51,  being  one  half 
of  the  said  sum  of  10/.  so  ordered  to  be  paid  by  the 
defendant  as  aforesaid,  and  being  the  said  sum  of  57. 
above  demanded :  yet  the  said  defendant  has  not  paid 
&c. 

There  were  several  pleas ;  the  sixth,  which  is  the 
only  one  requiring  particular  mention,  was  : — That  the 
plaintiff  was  not,  at  the  time  of  the  holding  of  the  Court, 
and  of  the  making  of  the  order  for  payment  of  the  said 
sum  of  money  as  in  the  declaration  alleged,  the  bar- 
master  of  the  said  Court  in  manner  and  form  &c. 
Conclusion  to  the  country.    Issue  thereon. 

On  the  trial  before  Lord  Abinger  C.  B.,  at  the  Derby- 
shire Spring  assizes,  1836,  the  plaintiff",  in  support  of 
his  case  on  the  above  issue,  put  in  an  indenture  of  lease 
under  the  seal  of  the  Duchy  of  Lancaster,  dated  No~ 
vember  17th,  1827,  from  the  King  to  Richard  Arkwright, 
the  plaintiff,  whereby,  after  certain  recitals,  his  Majesty, 
in  consideration  that  R.  A,  had  surrendered  a  former 

grant* 
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grant,  dated  in  1803,  and  had  paid  5750/.  by  way  of  fine,  ]  837. 
and  for  other  considerations,  did  grant  and  demise  to  R.  A.  — 

Arkwright 

all  those  mines  of  lead,  with  their  appurtenances,  within  against 

Cantrell. 

the  soke  and  wapentake  of  Wirksworth,  with  the  duties 
of  lead  ore  called  the  lot  and  cope  within  the  said  soke 
and  wapentake,  parcel  of  his  Majesty's  Duchy  of  Lan- 
caster in  the  said  county  of  Derby,  habendum  to  R.  A., 
his  executors,  administrators,  and  assigns,  from  March 
25th  then  last  past  for  thirty-one  years  thence  next 
ensuing,  at  a  yearly  rent  of  226/.  for  the  first  seven 
years,  and  296/.  for  the  residue  of  the  term;  and  his 
Majesty  did   also,   for  the  considerations  aforesaid, 
"  grant  and  demise  unto  the  said  Richard  Arkwright  all 
that  the  office  called  the  bearmastership,  otherwise  the 
barmastership,  otherwise  "  &c,  "  within  the  soke  and 
wapentake  of  Wirksworth  aforesaid  in  the  said  county 
of  Derby,  parcel  of  the  possessions  of  the  said  Duchy 
of  Laricaster,  with  all  profits,  commodities,  and  advan- 
tages to  the  said  office  belonging,  or  in  anywise  incident 
or  appertaining:  to  have  and  to  hold  the  said  office 
called  &c,  "and  all  and  singular  other  the  premises 
hereby  last  granted  and  demised  or  mentioned  or 
intended  so  to  be,  with  their  and  every  of  their  appur- 
tenances, and  every  part  and  parcel  thereof,  unto  the 
said  Richard  Arkwright,  his  executors,  administrators, 
and  assigns,  from  the  said  25th  day  of  March  last  past, 
for  and  during  and  until  the  full  end  and  term  of  thirty- 
one  years  from  thence  next  ensuing,''  &c,  "  yielding 
and  paying  therefore  in  every  year,  during  the  said  term 
of  thirty-one  years  hereby  thereof  granted,  unto  the 
King's  Majesty,  his  heirs  and  successors,  the  rent  or 
sum  of  M."  &c. ;  and  Arkwright,  for  himself,  his  heirs 
and  assigns,  covenanted  to  pay  the  several  rents,  and  to 
P  p  2  account 
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1837.      account  for  profits  arising  or  received  by  him  under 
these  presents.    Proviso  for  re-entry  on  the  premises 

Arkwright 

against       demised  in  case  of  breaches  of  covenant,  or  if  the  exe- 

Cantreix.  .   .  .  .  u 

cutors,  administrators,  or  assigns  or  M*  A.  "  snail  assign 
or  transfer  the  premises  hereby  demised,  or  any  part 
thereof  respectively,  unto  any  person  or  persons  what- 
soever, without  licence  under  the  seal  of  the  said  Duchy 
for  that  purpose  first  had  and  obtained,  or  grant  any 
deputation  or  appointment  of  the  office  of  barmaster  for 
the  said  soke  or  wapentake,  or  for  any  of  tie  liberties 
within  the  same,  without  the  licence  and  approbation  of 
the  Chancellor  or  Vice- Chancellor  of  the  said  Duchy 
for  the  time  being  by  writing  under  their  hands  for 
that  purpose  first  had  and  obtained ;  or  in  case  the  said 
R,  A.,  his  executors,  administrators,  or  assigns  shall 
neglect  or  refuse  to  cause  these  presents,  and  every 
such  assignment,  deputation,  or  appointment  which 
shall  or  may  at  any  time  or  times  hereafter  be  made 
of  these  presents,  or  of  the  premises  hereby  de- 
mised, or  any  part  thereof,  or  of  the  said  office  of 
barmaster,  with  any  such  licence  as  aforesaid,  to  be  in- 
rolled  before  the  auditor  of  the  said  Duchy  for  the  time 
being,  or  his  deputy,  within  six  months  next  ensuing 
the  respective  dates  thereof,  and  also,  within  the  time 
aforesaid,  to  cause  every  such  assignment,  deputation, 
or  appointment  as  aforesaid  to  be  docquetted,  or  a 
minute  thereof  entered  in  the  office  of  the  clerk  of  the 
council  of  the  said  Duchy  for  the  time  being,  contain- 
ing the  dates  of,  and  parties'  names  to,  every  such  as- 
signment, deputation,  or  appointment  respectively,  and 
a  description  of  the  premises  assigned,  and  the  purport 
of  such  deputation  and  appointment." 

The,  following  evidence  was  given  as  to  the  barmas- 

ter's 
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ter's  duties,  by  the  deputy  steward  :  —  "  The  duties  of  1837. 
the  barmaster  are  to  see  that  the  ore  is  properly  mea- 
sured, and  the  duties  properly  accounted  for  to  the 
Crown,  and  to  do  justice  between  miner  and  miner, 
and  miner  and  adventurer,  and  between  the  miner  and 
the  lord,  and  to  see  that  the  customs  are  properly  ob- 
served. If  there  should  be  any  dispute  between  the 
lessees  of  the  Crown  and  the  miner  as  to  the  proper 
quantity,  I  apprehend  the  twenty-four "  (jurymen) 
"  are  to  decide." 

A  book  was  also  referred  to  as  authority  on  this 
subject,  by  consent  of  parties  at  the  trial,  called 
"  The  Miner's  Guide,  or  Complete  Miner"  by  William 
Hardy,  2d  edition,  published  at  Birmingham  in  1762, 
containing,  among  other  things,  "  The  articles  and  cus- 
toms for  the  High  Peak  Hundred,  in  the  King's  Field, 
in  Derbyshire"  Immediately  under  that  title  were  the 
the  following  paragraphs  :  — 

"  Wirksworth  wapentake. 

"  At  the  great  Court-Barmote,  for  the  lead  mines 
held  at  Wirksworth,  for  the  soke  and  wapentake  of 
Wirksworth,  in  the  county  of  Derby,  the  10th  of  October, 
in  the  year  of  our  Lord  1665. 

"  The  inquisition  of  the  late  great  inquest,  taken 
upon  oaths  of"  &c.  (names  of  twenty-four  jurors). 

"  Article  I. 

"  We  say,  upon  our  oath,  That  by  the  ancient  cus- 
tom of  the  mines,  within  the  soke  and  wapentake  of 
Wirksworth,  the  miners  and  merchants  at  first  chose 
themselves  an  officer  called  a  barmaster,  to  be  an  indif- 
ferent person  betwixt  the  lord  of  the  field  or  farmer 
and  the  miners  and  betwixt  the  miners  and  merchants  ; 
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1837.  which  barmaster,  upon  finding  any  new  rake  or  vein, 
~       "      did,  upon  notice  given  by  the  miner,  deliver  to  the  first 

Arkwright 

against      finder  two  meares  of  ground  in  the  same  vein,  each 

Cantrell.  .  . 

meare  in  a  rake  or  pipe  work  containing  twenty-nine 
yards  in  length,  and  in  a  flat  work  fourteen  yards 
square ;  the  which  two  meares  of  ground  the  miner  is 
to  have,  one  for  his  diligence  in  finding  the  vein,  and 
the  other  for  mineral  right ;  paying  the  barmaster,  or 
his  deputy,  one  dish  of  his  first  ore  therein  gotten : 
And  then  the  barmaster  or  his  deputy  is  to  deliver  to 
the  lord  of  the  field  or  farmer  one  meare  of  ground  in 
a  new  vein,  at  either  end  of  the  aforesaid  two  meares 
half  a  meare  of  ground,  and  then  every  one,  in  such 
rake  or  vein,  one  meare  or  more,  according  to  their 
taking. 

"  Observation  on  Article  1. 

"  The  barmasters  were  first  chosen  by  the  miners  and 
merchants,  but  are  since  chosen  by  his  Majesty's  far- 
mers of  the  mineral  duties ;  and  all  other  barmasters 
are  chosen  by  the  lords,  or  their  farmers  of  the  mineral 
duties,  in  all  mineral  fields  in  the  county  of  Derby, 
where  barmasters  act,  and  are  removable  at  the  direc- 
tion of  those  who  put  them  into  office.  The  branches 
of  a  barmaster's  office,  according  to  the  oath  he  acts 
under,  are  many." 

Then  followed  other  articles  (referred  to  in  the  pre- 
sent argument),  the  substance  of  which  was  as  follows: 
—  Art.  2.  We  say,  if  any  miner  or  other  set  on  any  old 
work,  the  barmaster  or  his  deputy  is  to  deliver  him  but  one 
meare  of  ground,  for  which  he  is  pay  one  dish  of  his 
first  ore  therein  gotten,  and  the  lord  or  farmer  to  have 
no  half  meare.    Art.  9.  The  barmaster  or  his  deputy 
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ought  to  walk  the  mines  once  a  week  at  least,  and  where       1 837. 
be  sees  a  raeare  of  ground,  which,  to  his  knowledge,  is 

°  Arkwright 

lawfully  possessed,  to  stand  unwrought  three  weeks  against 

Cantrell. 

together,  and  might  be  wrought,  not  being  hindered  by 
water,  &c,  then,  if  he  can  conveniently,  he  should  give 
notice  to  the  parties  neglecting ;  and,  (after  certain  other 
proceedings  which  are  pointed  out,  then)  in  case  of 
continued  neglect,  the  barmaster  or  his  deputy  may 
lawfully  set  another  man  to  work  on  such  meare.  The 
barmaster,  if  he  neglect  his  duty  herein,  shall  forfeit  5s, 
to  the  lord  of  the  field  or  farmer.  Art.  17.  No  person 
ought  to  keep  any  counterfeit  dish  or  measure  for  ore, 
but  every  one  to  buy  and  sell  by  the  barmaster's  lawful 
dish,  and  no  other  be  used  or  had ;  every  buyer  offend- 
ing herein  to  forfeit  405.  to  the  lord  or  farmer,  and  the 
sellers  to  forfeit  their  ore,  &c.  Art.  18.  Provision  for 
measuring  the  ore  of  poor  miners,  if  the  barmaster  or 
deputy  neglect  after  warning.  Art.  19.  The  barmaster 
or  his  deputy  shall  see  that  measure  be  indifferently 
made  between  the  buyer  and  seller ;  and  the  buyer  not 
to  touch  the  dish,  &c,  on  pain  to  forfeit  10s.  Art.  20. 
After  the  ore  is  measured,  the  merchant,  buyer,  or 
miner  carrying  it  away  doth  pay  to  the  lord  or  farmer 
cope,  being  6d.  for  every  load  of  ore,  nine  dishes  to  the 
load,  for  which  cope  the  miners,  &c,  have  liberty  to 
carry  away  the  ore,  and  dispose  of  it  to  whom  they 
please,  without  disturbance,  &c.  Art.  48.  Power  to 
the  barmaster  to  punish  (in  the  stocks  or  otherwise) 
persons  feloniously  taking  away  ore  or  other  materials 
from  any  groove,  shaft,  &c,  if  below  a  certain  value. 
Art.  53.  That  the  barmaster,  or  his  deputy,  or  the 
steward,  ought  to  levy  and  collect  all  fines  and  for- 
feitures due  by  the  custom  of  the  mine;  and,  where  any 
person  is  not  able  or  willing  to  discharge  the  forfeiture 
P  p  4  or 


574 


CASES  in  MICHAELMAS  TERM 


1837.  or  fine5  tnen  the  barmaster  or  his  deputy  shall  (for  every 
  such  offence)  punish  such  person  in  the  stocks,  &,c. ; 

Arkwright 

agmW  but,  in  case  the  barmaster  or  his  deputy,  or  the  steward, 
Cantrell.  ^o  nofc  henceforth  levy  and  collect  all  fines  and  for- 
feitures due  by  the  custom  of  the  mine,  nor  punish 
such  offenders  in  the  stocks  as  are  fit  to  be  punished, 
they  shall  forfeit  for  every  such  neglect  5s.  to  the  lord 
of  the  field  or  farmer. 

The  Great  Barmote  court  of  the  soke  and  wapentake 
of  Wirhsworth  was  holden,  as  mentioned  in  the  declar- 
ation, before  the  deputy  steward  of  the  said  court,  in  the 
usual  manner,  on  the  Monday  before  Easter,  1834,  the 
plaintiff  being  then,  as  he  alleged  in  this  cause,  the 
barmaster.  The  deputy  steward,  when  about  to  hold 
a  Court,  issues  a  precept  to  one  of  the  deputy  bar- 
masters,  of  whom  there  were  five  at  the  time  in  question, 
to  give  notice  of  holding  a  Court;  and  such  deputy 
barmaster  directs  a  jury  of  twenty-four  miners  to  attend. 
By  the  custom,  if  twenty-four  do  not  attend,  the  de- 
ficiency may  be  supplied  de  circumstantibus.  The 
principal  deputy  barmaster  of  the  Wirhsworth  district 
gave  evidence  on  the  present  trial,  as  follows.  "  The 
barmaster  appoints  me,  and  I  am  sworn  in  by  the 
steward.  I  received  directions  from  Mr.  Mousley" 
(the  deputy  steward)  "  to  summon  the  jury  of  the  Bar- 
mote,  in  April  1834.  The  jury  are  not  summoned, 
but  I  give  verbal  notice  to  such  persons  as  I  think  to 
be  most  intelligent  in  mining  matters.  I  have  been 
deputy  since  1831,  but  have  assisted  my  father  for 
twenty-five  years.  I  sign  myself  barmaster  in  my 
books ;  the  others  are  called  deputies ;  they  are  not 
appointed  by  me,  neither  do  they  act  under  my  autho- 
rity, but  under  the  authority  of  the  lessee  of  the  Crown." 

On  the  above  evidence  it  was  contended,  on  the  de- 
fendant's 
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fendant's  part,  first,  that  the  grant  of  November  1827  1837. 
did  not  convey  the  barmastership,  but  only  the  right 
of  appointing  to  that  office;  secondly,  that,  if  it  con- 
veyed the  barmastership,  the  grant  was  void,  as  making 
the  officer  judge  in  matters  affecting  his  own  interest  as 
lessee.  The  Lord  Chief  Baron  reserved  leave  to  move 
to  enter  a  nonsuit  or  a  verdict  for  the  defendant.  A 
verdict  having  been  found  for  the  plaintiff,  Hill,  in  the 
ensuing  term,  moved  according  to  the  leave  reserved; 
and  a  rule  nisi  was  granted. 

Sir  J,  Campbell,  Attorney-General,  Balguy,  and 
Clarke,  now  shewed  cause.  The  deed  of  1827  is  a 
lease  of  the  mines  with  the  duties  of  lot  and  cope,  and 
a  grant  of  the  office  of  barmaster.  There  is  no  analogy 
between  such  grant  and  the  sale  of  an  advowson  or 
right  of  appointing ;  the  office  itself  is  granted  in  terms. 
The  right  to  appoint  a  deputy  implies  that  the  party 
has  the  office  in  himself.  It  is  contended  that  the  of- 
fice of  barmaster  is  void,  because  incompatible  with  the 
rights  conferred  by  the  lease,  which  are  also  put  on  the 
footing  of  an  office.  But,  if  that  were  so,  they,  and  not 
the  barmastership,  would  be  void,  because,  where  in- 
compatible offices  are  granted,  the  first  becomes  null, 
Com.  Dig.  Officer,  (B  6.) :  note  [22]  to  Rex  v.  God- 
win (a) ;  and  it  is  necessary  for  carrying  on  the  affairs 
of  the  district  that  there  should  be  a  barmaster,  but  not 
that  the  lot  and  cope  should  be  leased.  The  grants, 
however,  are  not  incompatible.  The  barmaster  sees 
that  there  is  a  proper  render  of  duties  to  the  Crown ; 
there  he  acts,  not  judicially,  but  as  a  mere  agent.  He 


(a)  1  Doug.  398.  It  is  said  there  that,  where  incompatible  offices  are 
taken,  the  acceptance  of  the  higher  vacates  the  other. 

does 
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1837.       does  not  settle  disputes  between  the  Crown  and  the 
miner :  those,  if  they  arise,  are  determined  by  a  jury. 
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against       [Coleridge  J.  He  summons  whom  he  pleases  on  the  jury.] 
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In  that  he  acts  ministerially  :  he  decides  nothing.  The 
deputy  steward  presides  in  the  Barmote  Court ;  and,  if 
the  jury  were  not  impartially  returned,  there  can  be  no 
doubt  (though  it  was  not  expressly  stated  in  evidence) 
that  he  would  dismiss  them  and  issue  a  new  precept. 
[Lord  Denman  C.  J.  If  that  were  so,  who  would  sum- 
mon the  new  jury  ?  Coleridge  J.  The  same  barmaster 
would  summon  the  next  jury.]  But,  further,  the  bar- 
master  does  not  act  by  his  own  hand ;  he  appoints 
deputies,  as  the  King  deputes  judicial  officers  to  act 
between  him  and  his  subjects,  and  as  the  lord  of  a  manor 
appoints  a  steward.  [Lord  Denman  C.  J.  If  there  is 
an  objection  to  the  barmaster's  exercising  the  functions 
of  his  office,  is  there  any  authority  for  saying  that  he 
can  remove  it  by  appointing  a  deputy  ?  Coleridge  J. 
There  is  no  express  provision  for  his  making  a  deputy : 
the  grant  only  states  what  shall  be  done  if  he  makes  a 
deputy  without  licence].  It  is  in  the  nature  of  his  office 
that  he  should  appoint  one ;  and,  if  he  has  power,  and 
ought,  to  do  so,  it  is  to  be  supposed  he  will.  In  fact, 
there  has  always  been  such  an  appointment.  \_Patte- 
son  J.  Nothing  in  the  grant  obliges  him  to  make  it]. 
If  he  is  interested,  and  therefore  cannot  properly  exer- 
cise the  office  himself,  he  must  appoint  a  deputy. 

Hill,  contra.  The  union  of  the  barmastership  with 
the  interest  of  lessee  is  not  shewn  to  be  immemorial ; 
the  evidence,  at  any  rate,  traces  it  only  as  far  as  1803, 
the  date  of  the  grant  recited  in  that  of  1827.  The 
plaintiff  was  not  legally  barmaster ;  he  had,  at  most,  but 
the  power  of  making  a  deputy.    If  the  subject  of  grant 
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was  the  office  itself,  then,  as  it  concerns  the  administra- 
tion of  justice,  it  was,  by  stat.  5  &  6  Ed.  6.  c.  16.  5.  2.,  not 
saleable.  [Coleridge  J.  If  the  office  of  deputy  barmaster 
was  judicial,  could  the  Crown  grant  a  power  of  appoint- 
ing to  it  for  years  ?  Lord  Denman  C.  J.  cited  Sir 
George  ReyneVs  Case  (a)  ].  The  argument  against  a 
junction  of  the  barmastership  with  the  interest  of  a 
lessee  is  strengthened  by  the  book  of  articles  and  cus- 
toms for  the  High  Peak  hundred,  referred  to,  by  con- 
sent of  both  parties,  on  the  trial.  The  duties  there 
prescribed  require  an  impartial  dealing  by  the  bar- 
master  between  the  miner  and  the  farmer.  But  this 
requisite  cannot  be  properly  fulfilled  where  the  bar- 
master  is  himself  the  farmer.  [Here  he  referred  to  the 
articles  and  observation  cited,  ante,  pp.  571-4-.  He  was 
then  stopped  by  the  Court.] 

Lord  Denman  C.  J.  I  think  it  is  clear  that  the  two 
subjects  of  grant  are  incompatible.  The  office  of  bar- 
master  is  an  office  of  trust  and  confidence,  in  which 
there  are  personal  duties  to  be  performed  independent 
of  a  jury.  The  objection  arising  from  that  circumstance 
is,  in  my  opinion,  incapable  of  being  cured  by  the  bar- 
master's  appointment  of  a  deputy  to  do  that  which  he 
is  unable  to  perform  himself.  This  is  clear  from  the 
articles  which  Mr.  Hill  has  read.  The  barmaster  is  to 
do  acts  of  measuring,  and  to  perform  various  duties 
between  the  merchant  and  miner,  and  the  farmer :  but 
the  lease  gives  him  the  produce  of  the  mines  as  farmer, 
while  it  also  appoints  him  barmaster.  An  office  may, 
indeed,  continue  full,  though  the  party  be  appointed  to 
another  incompatible  office  ;  and  on  this  ground  it  might 
be  contended  here,  that  the  verdict  was  rightly  found 

(«)  9  Hep.  96  b. 
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1837.      for  the  plaintiff.    But  the  office  of  barmaster  in  the 
present  case  was  void,  because  the  plaintiff,  when  he 

Arkwright  r 

against      accepted  it,  became  also,  as  lessee,  directly  interested  in 

Cantrell.  .  . 

violating  that  confidence,  the  maintaining  of  which  is 
essential  to  a  discharge  of  the  barmaster' s  duties. 

Patteson  J.  When  we  see  the  duties  which  are  to 
be  performed  by  the  barmaster,  according  to  the  articles 
referred  to,  it  is  quite  clear  that  the  plaintiff  could  not 
discharge  them,  being  also  farmer ;  and  therefore  that, 
being  farmer,  he  could  not  be  appointed  barmaster.  I  do 
not  say  that  his  acceptance  of  that  office  vacated  the  other 
part  of  the  grant,  because  the  lease  of  mines  was  not  an 
office :  and,  besides,  it  does  not  always  follow,  when  a 
party  holding  an  office  accepts  one  incompatible  with 
it,  that  the  first  is  therefore  vacant.  Thus,  in  Rex  v. 
Patteson  («),  it  was  held  that  an  alderman,  justice  of  the 
peace,  accepting  the  office  of  treasurer  to  the  county  of 
the  city  of  which  he  was  justice,  did  not  thereby  vacate 
his  former  office,  because  for  that  purpose  there  should 
have  been  an  amotion,  or  a  resignation  accepted ;  and 
this,  although  it  was  agreed  that  the  offices  of  justice  and 
of  treasurer  were  incompatible.  But  the  situation  of  a 
farmer  renders  it  impossible  that  he  should  discharge 
the  duties  of  a  barmaster.  By  the  articles  cited,  the  bar- 
master  should  be  a  person  indifferent  between  the  miner 
and  the  farmer ;  the  farmer  himself  cannot  be  so.  Then 
it  is  said  that  he  may  act  by  deputy ;  but  it  is  the  first 
time  I  have  heard  that  the  incompatibility  of  offices  can  be 
got  rid  of  by  appointing  a  deputy  for  one,  especially 
where  it  is  not  obligatory  on  the  party  to  appoint.  It 
is  a  novel  argument,  that  a  person  who,  at  the  time 


(a)  4B.  $  Ad.  9. 


Of 


in  the  First  Year  of  VICTORIA. 


579 


of  appointment,  cannot  himself  execute  the  office  may  1837. 
cure  the  defect  by  making  a  deputy.  The  grant,  how-  " 
ever,  merely  contains  a  certain  provision,  if  the  grantee  against 

Cantrell. 

shall  appoint  a  deputy  without  licence  and  enrolment. 
By  the  articles  referred  to,  the  barmaster  or  his  deputy 
is,  in  several  instances,  made  answerable  to  the  farmer. 
Could  the  deputy  barmaster  account  with  his  principal 
as  farmer?  The  interests  which  the  same  party  would 
have  as  barmaster  and  as  farmer  are  so  inconsistent 
that,  supposing  a  deputy  appointed,  the  offices  are  still 
incompatible. 

Williams  J.  The  doctrine  as  to  acceptance  of  in- 
consistent offices  does  not  apply,  because  the  taking  of 
lot  and  cope  is  a  benefit  only,  not  an  office.  But  the 
party  having  that  benefit  would,  as  barmaster,  be  called 
upon  to  perform  conflicting  and  inconsistent  duties,  and 
is  therefore  incapable  of  holding  the  office. 

Coleridge  J.  The  interest  which  the  plaintiff  takes 
as  lessee  makes  him  incompetent  to  the  office  of  bar- 
master.  That  is  the  ground  on  which  I  rest  my  judg- 
ment. The  barmaster  would  have  to  decide  upon  con- 
flicting interests  of  the  miner  and  the  lord  of  the  field ; 
and  the  deputy  would  be  as  the  barmaster,  and  the 
lessee  as  the  lord.  The  barmaster  is  appointed  by 
the  lord,  and  has  to  appoint  the  jury  who  are  to 
decide  disputes  between  miners  and  the  lord  or  farmer. 
No  difficulty  arises  here  from  any  evidence  of  long 
custom  ;  and,  even  if  that  had  been  proved,  the  cus- 
tom would  not  be  maintainable.  In  Wood  v.  Lo- 
veatt  {a),  where  the  plaintiff  had  been  amerced  in  the 


(a)  6  T.  R.  511. 
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court  leet  for  a  private  injury  to  the  lord,  and  a  custom 
was  pleaded  for  presenting  and  amercing  at  the  leet  for 
injuries  to  the  lord,  it  was  held  that,  where  the  injury 
was  private,  the  custom  was  no  justification.  It  was 
indeed  decided,  in  Hex  v.  Joliffe  (a),  that  a  custom  for 
the  steward  to  nominate  the  jury  to  serve  on  the  court 
leet  was  good ;  but  that  decision  was  grounded  on  the 
particular  nature  of  courts  leet.  On  the  principle  of 
Wood  v.  Loveatt  {b\  I  think  that,  where  the  lord's  private 
interest  is  concerned,  he  cannot  authorise  a  person,  who 
represents  himself,  to  decide  between  himself  and  others 
in  matters  affecting  that  interest.  This  is  not  the  case 
of  a  party  holding  two  incompatible  offices,  or  of  an 
office  sold  contrary  to  stat.  5  &  6  Ed.  6.  c.  16. :  the  party 
here  is  disqualified  by  the  interest  which  he  takes  under 
the  lord.    The  rule  must  therefore  be  absolute. 

Rule  absolute  to  enter  a  verdict  for  the 

defendant  on  the  issue  upon  the  sixth 

plea. 


(a)  2B.  $  C.  54. 


(b)  6  T.  12.  511. 


November  22d. 


Doble  against  Cummins. 


fJpHE  sheriff  of  Devonshire  having  seized  goods  under 
a  fi.  fa.  in  this  cause5  notice  was  given  to  the 
under-sheriff  by  the  attorney  of  Joseph  Perkins  that 
the  goods  were  vested  in  Perkins^  and  were  in  his  legal 
possession,  as  trustee  for  defendant's  wife.    The  under- 


Goods,  being 
seized  by  the 
sheriff  under  a 
fi.  fa.,  Were 
claimed  ad- 
versely to  the 
execution  cre- 
ditor.   On  an 
interpleader 
rule  obtained 

by  the  sheriff  under  stat  1  &  2  W.  4.  c.  58.  s.  6.,  the  claimant  and  the  sheriff  appeared, 
but  not  the  execution  creditor.    The  claimant  supported  his  title  by  affidavit. 

The  Court  refused  to  order  generally  that  the  execution  creditor  should  be  barred  of  his 
demand ;  but  made  a  rule  that  the  sheriff  should  withdraw  from  possession,  and  the  ex- 
ecution creditor  take  no  proceedings  against  him  in  respect  of  the  goods  now  claimed. 
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sheriff  communicated  this  notice  to  the  plaintiff,  and 
requested  him  to  indemnify  the  sheriff,  or  allow  posses- 
sion to  be  withdrawn  :  he  also  required  of  Perkins's  at- 

*  i. 

torney  an  indemnity  for  withdrawing.  Both  parties  re- 
fused to  interfere.  The  sheriff  thereupon  obtained  a  rule 
calling  upon  the  plaintiff  and  Perkins  to  appear  and  state 
their  respective  claims,  and  maintain  or  relinquish  the 
same,  and  to  shew  cause  why  the  Court  should  not  make 
such  rule  &c,  touching  the  same,  as  the  said  Court 
should  think  fit,  pursuant  to  the  statute  &c.  The  sheriff 
and  Perkins  appeared  by  counsel,  according  to  the  rule, 
but  not  the  plaintiff ;  and  Perkins  supported  his  claim 
by  affidavit.  It  was  thereupon  moved  (before  Little- 
dale  J.,  in  the  Bail  court)  that  the  plaintiff  should  be 
barred  and  the  sheriff  give  up  possession.  The  learned 
Judge  referred  the  matter  to  the  full  Court.  The  case 
now  coming  on,  no  person  appeared  for  the  plaintiff. 

Lumley  for  the  claimant  Perkins.  The  goods  ought 
to  be  restored,  and  (as  the  sheriff  contends)  the  plaintiff 
should  be  barred  from  proceeding  hereafter.  In  Don- 
niger  v.  Hinxman  (a\  in  the  Bail  court,  it  was  held  that 
an  execution  creditor  was  not  a  "  third  party  "  who 
could  be  barred  under  sect.  3  of  the  Interpleader  Act 
1  &  2  W.  4.  c.  58.  But  in  a  subsequent  case  of  Lewis 
v.  Jones  (b)  the  Court  of  Exchequer  held  differently. 
And  sect.  6,  which  affords  protection  to  sheriffs,  ap- 
pears to  give  them  the  benefit  allowed  to  other  par- 
ties by  sects.  1  and  3.  [Coleridge  J.  You  have  to 
shew  that  the  execution  creditor  is  a  "  third  party  " 
within  sect.  3.    But  you  more  properly  stand  in  that 

(a)  2  jDowl.  P.  a  424.  (6)  2  Mee.  $  IK  203. 
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situation.  PattesonJ.  Applying  sects.  1  and  3,  the 
sheriff  seems  to  stand  in  the  situation  of  the  defendant 
under  those  sections,  and  the  claimant  in  that  of  a 
"third  party."  Sect.  6  does  not  seem  to  have  contem- 
plated the  non-appearance  of  the  execution  creditor.] 
In  Lewis  v.  Jones  (a)  the  execution  creditor  was  barred 
on  the  sheriff's  application.  [Coleridge  J.  From  what 
is  he  to  be  barred  ?  Can  he  be  deprived  of  his  right  to 
recover  ?]  He  may  have  it ;  but  not  against  the  goods 
claimed  by  Perkins.  It  will  be  sufficient,  however,  as 
to  Perkins,  if  he  has  the  goods  restored  to  him. 

Carraw  for  the  sheriff.  The  rule  ought  to  be,  either 
that  the  plaintiff  be  barred  of  his  claim,  or  that  he 
bring  no  action  against  the  sheriff.  If  the  Court  cannot 
interfere  to  this  extent,  it  is  useless  for  the  sheriff  to 
apply  for  relief  under  the  act.  In  Eveleigh  v.  Sals- 
bury  (&),  neither  the  execution  creditor  nor  the  claimant  in 
opposition  to  him  appearing  on  an  interpleader  rule  ob- 
tained by  the  sheriff,  the  Court  of  Common  Pleas  ordered 
that  the  sheriff  should  sell  so  much  of  the  goods  as  would 
satisfy  his  poundage  and  expences,  and  abandon  the  rest ; 
and  that  the  parties  not  appearing  should  be  precluded 
from  proceeding  against  the  sheriff,  and  the  sheriff  be 
discharged.  Donniger  v.  Hinxman  (c)  was  decided  with 
reference  to  the  third  section  of  the  act.  {Patteson  J. 
Parties  seem  to  stand  in  different  situations  under  sect.  3 
and  sect.  6.  The  last  enacts,  in  very  general  words,  that 
the  Court  shall  exercise,  for  the  adjustment  of  the  claims, 
and  relief  of  the  sheriff,  "  all  or  any  of  the  powers  and 
authorities  hereinbefore  contained,  and  make  such  rules 

(a)  2  Mee.  §  W.  203.  (b)  3  New  Ca.  298. 

(c)  2  Bowl.  P.  C.  424. 
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and  decisions  as  shall  appear  to  be  just,  according  to  1837. 
the  circumstances  of  the  case."  Doble 
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Per  Curiam  {a).  The  plaintiff  must  be  precluded 
from  bringing  any  action  against  the  sheriff,  but  only  in 
respect  of  the  goods  claimed  by  Perkins.  Care  must 
be  taken  so  to  confine  the  rule. 

The  rule  made  was,  that  the  sheriff  should  with- 
draw from  possession  of  the  goods  seized  under 
the  fi.  fa.  forthwith,  and  that  no  proceedings 
should  be  taken  against  him  by  the  execution 
creditor  in  respect  of  the  seizure  of  the  goods 
claimed  by  Joseph  Perkins. 

(«a)  Lord  Denman  C.  J. ,  Patteson,  Williams,  and  Coleridge  Js„ 


The  Queen  against  The  Justices  of  the  West  ^*"«*y»  . 

0  November  22&. 

Riding  of  Yorkshire. 
(In  the  Matter  of  Dr.  Thornton.) 

IN  Michaelmas  term  1836,  a  rule  was  obtained  calling  Where  a  party 
bound  in  re- 

on  the  above-mentioned  justices  to  shew  cause  why  cognizance  to 

.   ill.  .         i  .    r*i         keeP tne  Peace 

a  certiorari  should  not  issue  to  remove  into  this  Court  is  subsequently 

a  recognizance  of  the  peace  entered  into  by  William  petty^'essions 
Booth  Thornton,  Doctor  of  Medicine,  and  two  sureties,  of  f1  assault> 

7  7  '   and  the  con- 

the  record  of  a  conviction  of  the  said  W.  B.  Thornton  ™*ion  is  re- 
turned to  the 

(which  will  be  more  particularly  described  hereafter),  quarter  ses- 
sions, the  jus- 

and  an  order  of  sessions  directing  the  recognizance  to  tices  there  are 

.  ,  not  authorized, 

be  estreated.    I  lie  motion  was  made  on  Dr.  Thornton's  under  stat. 

3  G.  4.  c.  46., 
to  order  an 

estreat  of  the  recognizance ;  but  the  proceeding  for  that  purpose  must  be  by  scire  facias, 
as  before  the  statute. 

And,  where  the  quarter  sessions  had  made  such  order,  this  Court  granted  a  certiorari  to 
bring  it  up  for  the  purpose  of  its  being  quashed. 

Vol.  VII.  Q  q  affidavit, 
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1837.  affidavit,  stating  that,  in  April  1836,  he  appeared  before 
~  the  magistrates  in  petty  sessions,  at   Wakefield,  on  a 

The  Queen 

against      peace-warrant  obtained  against  him  by  William  Stewart, 

The  Justices  of  .  '  .  . 

the  West  and  was  bound  by  recognizance  in  100/.  with  two 
Riding.  sureties  in  50/.  each,  to  keep  the  peace  for  two  years 
towards  all  his  Majesty's  subjects,  and  particularly  the 
said  W.  Stewart :  That,  in  July  1836,  he  was  summoned 
before  the  magistrates  in  petty  sessions  at  Wakefield,  by 
one  Peaker,  for  an  assault,  and  was  convicted  in  the 
penalty  of  51.  and  costs,  which  he  paid :  That  the 
alleged  assault  on  Peaker  was  committed  in  self-de- 
fence :  And  that,  at  the  West  Riding  quarter  sessions 
in  October  1836,  the  court  was  moved  to  estreat  the  said 
recognizance,  and  the  said  court  ordered  such  recog- 
nizance to  be  estreated :  and  the  deponent  stated  his 
belief  that  it  had  been  estreated  accordingly.  The 
clerk  to  the  magistrates  in  petty  sessions  deposed,  in 
answer,  that  he  was  instructed  by  the  convicting  magis- 
trates and  William  Stewart  to  take  proceedings  for 
causing  the  recognizance  to  be  estreated:  That  the 
recognizance  and  conviction  were  duly  filed  by  him 
among  the  records  of  the  quarter  sessions,  at  the  ses«* 
sions  holden  respectively  in  April  and  October  1836: 
"That  the  court  was  moved  by  counsel  at  the.  said 
last-mentioned  quarter  sessions  to  estreat  the  said  re- 
cognizance ;  and  that  the  said  motion  was  opposed  by 
counsel  on  behalf  of  the  said  W.  B.  Thornton :  That9 
on  the  hearing  of  the  said  motion,  the  said  recognizance 
and  conviction  were  produced  by  the  clerk  of  the  peace 
from  the  records  of  the  said  Riding,  and  that  deponent 
was  examined  on  oath,  and  proved  the  identity  of  the 
said  W.  B.  Thornton  as  being  the  same  person  who 
entered  into  the  said  recognizance  and  who  was  con- 
vieted  as'  aforesaid." 

Sir 
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Sir  J,  Campbell,  Attorney-General,  and  Sir  G.  A.  1837. 
Lewtn  shewed  cause  in  this  term  (a).   The  recognizance 

v  '  b  The  Queen 

and  conviction  were  legal,  and  there  is  no  ground  for  against 

...  .  .  The  Justices  of 

bringing  them  up.  Then,  the  recognizance  having  be-  the  West 
come  forfeited,  it  appears  that  the  sessions  have  ordered  RlDING* 
it  to  be  estreated.  If  that  order  is  irregular,  it  has  no 
operation,  and  Dr.  Thornton  is  not  prejudiced.  But 
the  effect  of  it  is,  merely,  that  the  forfeited  recognizance 
is  to  be  included  in  the  roll  sent  by  the  clerk  of  the 
peace  to  the  sheriff,  according  to  stat.  3  G,  4.  c.  46.  s.  2. ; 
and  nothing  more  is  stated  to  have  been  in  fact  done 
here.  The  certiorari,  therefore,  cannot  be  necessary 
for  this  party's  relief.  The  order  is,  at  most,  only  sur- 
plusage ;  for  it  is  not  necessary  that  the  sessions  should 
direct  an  estreat.  If  the  proceedings  are  removed, 
there  is  no  course  that  can  be  usefully  adopted  by  this 
Court  with  respect  to  them.  It  has  been  a  question 
whether,  since  the  passing  of  stat.  3  G.  4.  c.  46.,  the 
process  of  estreat  by  the  Court  of  quarter  sessions  into 
the  Court  of  Exchequer  can  any  longer  be  enforced,  so 
as  to  give  the  latter  court  jurisdiction;  Hex  v.  Hankins  (&), 
In  the  Matter  of  Fellow's  Recognizance  (c) ;  but  that  is 
not  material  in  the  present  case,  where  nothing  more  has 
been  done  than  ordering  the  forfeited  recognizance  to  be 
included  in  the  roll  made  out  by  the  clerk  of  the  peace. 
The  proceeding  here  is  the  same,  as  far  as  it  has  gone, 
with  that  which  took  place,  and  the  correctness  of  which 
was  not  disputed,  in  Haynes  v.  Hayton  (d).  That  case 
also  shews  the  proper  course  to  be  taken  for  the  pur- 
pose of  appealing  to  the  sessions  against  an  order  of 

(a)  November  3d;    Before  Lord  Denman  C.  J.,   Fallcson,  Williams 
and  Coleridge  Js. 

(b)  M'Clel.  $  Y.  27.  (c)  1 3  Price,  299.    S.  C.  M'Clei,  111. 
(d)  7  B.  #  C.  293. 

Q  q  2  estreat, 
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1837.      estreat,  under  stat.  3  G.  4.  c.  46.  s.  6.,  which  is  the  course 
Dr.  Thornton  should  have  pursued  (on  a  levy  being 

The  Queen  .  r 

ogamtf      made),  if  he  meant  to  dispute  the  forfeiture  of  his  re- 

The  Justices  of 

the  West  cognizance. 


Riding. 


Cresswell  and  Wortley,  contra.  The:  object  of  moving 
to  have  the  recognizance  and  conviction  brought  up  was, 
that  the  Court  might  see  the  instruments  on  which 
the  sessions  made  their  order.  The  party  now  apply- 
ing to  the  Court  was  convicted,  not  at  the  quarter 
sessions,  but  at  a  petty  session,  under  stat,  9  G.  4.  c.  31. 
s.  27.  Then  the  justices  in  quarter  sessions,  not  acting 
upon  any  thing  that  took  place  before  themselves,  but 
regarding  the  conviction  as  evidence,  ordered  the  re- 
cognizance to  be  estreated.  That  was  illegal.  In  Rex 
v.  Cossins  (a)  a  recognizance  to  be  of  good  behaviour 
was  entered  into  at  quarter  sessions ;  and  at  the  next 
quarter  sessions,  it  being  proved  by  witnesses,  in  open 
Court,  that  the  party  had  been  guilty  of  misbehaviour 
since  entering  into  the  recognizance,  the  justices  es- 
treated it*  On  motion  to  discharge  the  estreat,  it  was 
urged  that  the  sessions  could  not,  in  a  summary  way, 
try  the  fact  of  misbehaviour  committed  out  of  Court, 
but  that  the  recognizance  ought  to  have  been  removed 
into  the  Court  of  Exchequer,  and  a  scire  facias  sued 
out,  and  a  breach  assigned,  which  Cossins  and  his 
pledges  might  controvert  by  pleading  to  the  scire  facias. 
The  Court  of  Exchequer  discharged  the  estreat.  Per- 
rowesCase{b)  is  to  a  similar  effect.  In  Bex  v.  Hey- 
ward  (c)  the  proceeding  for  breach  of  a  recognizance  for 
good  behaviour  was  by  scire  facias ;  and  so  it  was  in 
Hutchins  v.  Periam  {d),  on  breach  of  a  recognizance  to 

(a)  Parker's  Rep.  54.       (b)  1  Roll.  Abr.  900.  Execution  (O),  pi.  4. 
(c)  Cro.  Car.  498.  \d)  3  Bulst.  220. 

keep 


in  the  First  Year  of  VICTORIA. 


537 


keep  the  peace.    Where,  indeed,  the  recognizance  is  1837. 
for  something  to  be  done  at  the  sessions,  and  default  , 

°  The  Queen 

is  made,  the  sessions  may  estreat,  the  forfeiture  being  against 

The  Justices  of 

then  incurred  in  the  face  of  that  Court ;  and  in  Haynes  the  West 
v.  Hayton  {a)  that  was  so.  Stat.  3  G.  4.  c.  46.  s.  2. 
provides  for  transmission  to  the  sheriff,  by  the  clerk  of 
the  peace,  of  a  copy  of  the  roll  of  K  forfeited  recogni- 
zances ;"  but  the  question  is,  what  recognizances  are 
returnable  by  him  as  forfeited.  It  is  laid  down  in  7  Bac. 
Abr.  513.  (b)  that  ct  A  court  of  quarter  session  cannot 
proceed  against  a  person  for  the  forfeiture  of  a  recog- 
nizance for  keeping  the  peace  :  but  the  recognizance 
must  be  sent  into  one  of  the  King's  Courts  of  Record 
at  Westminster.  Advantage  of  a  forfeited  recognizance 
must  be  taken  by  scire  facias,  and  not  by  indictment." 
The  latter  proposition  is  also  found  in  7  Bac.  Abr. 
135.  (c).  Hawk.  P.  C.  B.  1.  c.  60.  s.  18.  is  to  a  like 
effect.  Stat.  3  G.4.  c.  46.  s.  2.  makes  no  new  regulation 
as  to  the  circumstances  under  which  recognizances  shall 
be  declared  forfeit;  it  merely  facilitates  the  levying  of 
the  penalty  where  such  recognizances  are,  and  would 
formerly  have  been,  forfeited,  66  at  such  court  of  general 
or  quarter  sessions"  or  otherwise,  as  stated  in  the 
enactment.  \Patteson  J.  Could  we  in  this  Court 
declare  a  recognizance  of  the  peace  forfeited,  on 
affidavit  of  a  breach  of  the  peace  ?]  The  Courts  can 
not  so  try  a  fact  which  the  defendant,  and  also  his 
sureties,  ought  to  have  an  opportunity  of  pleading.  Rex 
v.  HanUns  [d\  and  In  the  Matter  of  Fellow's  Recogni- 
zance (<?),  as  well  as  Haynes  v.  Hayton  (a),  were  cases 

(«)  7  B.  %  C.  293.  (b)  Surety  of  the  Peace  (II).  7th  ed. 

(c)  Scire  Facias,  (C)2.  (d)  M'Clel.  §•  Youvge,  27. 

{e)  18  Price!  299.   S.'C.  M<  CM.  111. 

Q  q  8  in 


588 


CASES  in  MICHAELMAS  TERM 


1837.  in  which  the  forfeiture  was  at  the  sessions  which 
"~    *"*       directed  the  estreat.    By  stat.  9  G.  4.  c.  31.  s.  28.,  a 

The  Queen 

ogams*  person  convicted  or  assault  under  sect.  27.  by  two 
theUWEST  °  justices,  and  having  suffered  the  punishment,  is  to  "  be 
IDIN  *  released  from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause."  The  order  here  made, 
if  enforced,  is  a  further  proceeding  for  the  same  cause. 
It  is  contended  that  the  order  is  a  mere  nullity ;  and,  if 
it  were  so,  the  Court  would  probably  not  interfere  to 
set  it  aside ;  but,  if  it  may  be  made  the  ground  of  further 
proceedings  injurious  to  the  party  applying,  relief  ought 
to  be  given  him.  That  was  held  in  the  case  of  an 
award  made  after  the  submission  had  been  revoked, 
in  Doe  dem.  Turnbull  v.  Brown  (a).  [The  Attorney- 
General.  The  benefit  of  pleading  to  a  scire  facias  is 
no  longer  required,  because,  under  stat.  3  G.  4.  c.  46. 
ss.  5,  6.,  the  party  whose  recognizance  is  declared  forfeit 
may  appeal  and  have  the  circumstances  inquired  into  at 
the  general  or  quarter  sessions.  Under  the  old  practice 
it  was  held,  in  Rex  v.  Tomb  (b)9  that,  "  if  recognizances 
are  estreated  into  the  Exchequer,  because  not  punctually 
complied  with,  yet  if  the  party  appear  and  take  his 
trial  at  the  next  session,  he  may  compound  for  a  very 
small  matter  in  the  Court  of  Exchequer :  "  and  it  is  said, 
there,  that  judges  of  oyer  and  terminer  are  the  proper 
judges  whether  recognizances  ought  to  be  estreated  or 
spared.  In  5  Burn's  Justice,  p.  646.  {c)  tit.  Recogni- 
zance IV.,  it  is  observed  that,  by  parity  of  reason,  it  should 
seem  that  the  justices  of  the  peace  in  the  quarter  sessions 
should  have  the  like  power  in  respect  of  offences  cog- 
nisable there.    The  ordering  of  an  estreat  at  sessions  is 

(a)  5  B.  #  C.  384.  (b)  10  Mod.  278. 

(c)  UOyly  and  Williams's  ed. 

nothing 
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nothing  but  an  authority  to  the  clerk  of  the  peace,  to  1837. 
enter  the  recognizance  on  his  roll  as  forfeited;  if  the  7 
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clerk  makes  an  entry  charging  a  wrong  individual,  he  against 
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does  so  at  his  peril,  and  the  party  affected  may  have  his  the  West 
remedy  under  stat.  3  G.  4.  c.  46.  s.  6.,  as  he  formerly 
had  on  scire  facias].  The  power  there  given  to  the 
sessions  is  merely  to  relieve  a  party  whose  goods  are 
taken  in  execution.  The  enactment  does  not  give  any 
opportunity  of  contesting  the  forfeiture.  [Patteson  J. 
It  only  gives  the  power  of  mitigation,  or  entire  relief 
from  execution,  which  the  Court  of  Exchequer  had 
before  (a)  ]. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  nature  of  the  application, 
his  Lordship  proceeded. 

The  facts  of  the  case  as  detailed  by  the  affidavits  are 
shortly  these.  Dr.  Thornton  entered  into  the  said  re- 
cognizance before  a  single  justice  of  the  West  Riding, 
in  the  month  of  April  last.  On  the  11th  of  July  fol- 
lowing, he  was  convicted  of  an  assault  before  three 
justices  at  their  petty  sessions,  and  paid  a  fine  of  5/. 
with  costs.  At  the  quarter  sessions  holden  at  Leeds  in 
the  month  of  October  last,  an  application  was  made  to 
the  Court  to  estreat  the  said  recognizance  upon  proof 
of  the  conviction,  a  record  of  which  was  duly  returned, 
and  of  the  identity  . of  the  said  applicant,  and  the  same 
was  estreated  accordingly.  That  this  was  the  fact,  we 
think,  must  be  assumed  from  the  affidavits,  because  the 
applicant  swears  that  he  has  been  informed,*  and  believes, 

(a)  See  In  the  Matter  of  Pellow's  Recognizance,  13  thrice,  303.  and 
note,  ibid. 

Q  q  4  that 
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1837.  that  an  order  to  estreat  was  made  ;  and  the  affidavit  to 
  shew  cause,  though  it  alleges  that  the  motion  was  on- 

The  Queen  i-.ii 

against  posed  by  counsel,  does  not  deny  that  an  order  was  made. 
lhtheUWESTS°  We  have  been  for  some  time  in  doubt  whether  the 
IDING*  nature  and  quality  of  the  act  done  by  the  sessions  did 
sufficiently  appear,  it  having  been  contended,  in  oppo- 
sition to  the  application,  that  the  order  of  sessions  was 
at  least  inoperative  and  harmless,  whether  legal  or  not. 
We  think,  however,  upon  further  consideration,  that 
what  has  been  done  is  a  grievance  to  the  party  ap- 
plying. 

It  appears,  by  the  3  G.  4.  c,  46.  (much  adverted  to  in 
the  argument)  s.  1.,  that  stat.  22  &  23  Car.  2.  c.  22., 
which  directed  the  return  of  estreated  recognizances 
into  the  Exchequer,  is  repealed,  and  a  new  and  more 
compendious  mode  of  recovering  the  sums  forfeited  is 
by  the  first  mentioned  act  substituted.  And  accord- 
ingly, by  the  second  section,  the  clerk  of  the  peace  is 
directed  to  copy,  on  a  roll,  a  list  (inter  alia)  of  all  for- 
feited recognizances  both  before  justices  singly  or  at 
petty  sessions,  and  at  the  quarter  sessions,  which  roll  he 
is  directed  to  forward  to  the  sheriff  with  a  form  of  pro- 
cess prescribed  by  the  act,  who  is  thereupon  to  levy  the 
same;  and,  by  the  eighth  section,  the  sheriff  is  to  make 
a  return  of  what  he  has  done  to  the  quarter  sessions, 
and  the  clerk  of  the  peace  is  to  certify,  in  the  manner 
therein  prescribed,  to  the  Lords  of  the  Treasury.  By  the 
repeal,  therefore,  before  mentioned,  and  this  substitution, 
it  seems  that  the  Court  of  Exchequer  no  longer  retains 
any  jurisdiction  over  the  two  sorts  of  forfeited  recog- 
nizances, namely,  those  before  justices  out  of  sessions, 
and  those  at  the  quarter  sessions.  And  this  is  the  view 
of  the  subject  which  that  Court  has  taken  expressly  in 

the 
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the  case  of  Rex  v.  HanJcins  (a),  upon  a  consideration  1837. 
and  review  of  the  different  clauses  of  the  act  now  brought 

The  Queen 

under  our  notice.    If,  therefore,  it  be  imperative  upon  against 
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the  clerk  of  the  peace  (as  it  seems  to  us  it  is)  to  put  the  the  West 
law  in  motion  to  levy  the  amount  of  all  recognizances 
forfeited  at  the  sessions,  it  follows,  we  think,  that  the  party 
applying  for  the  certiorari  is  aggrieved  necessarily,  if  the 
Court  had  no  power  legally  to  make  the  order.  We 
come  now  to  the  question  of  jurisdiction. 

It  certainly  would  seem  to  be  extraordinary  if  this 
recognizance  was  duly  estreated,  upon  formal  proof 
before  the  sessions  of  a  proceeding  had  elsewhere,  in 
which  the  recognizance  neither  had,  nor  by  possibility 
could,  at  all  come  into  question.  And  we  think  that  the 
power  to  make  this  order  should  be  shewn  affirmatively, 
as,  in  ordinary  cases,  the  jurisdiction  of  the  sessions  over 
the  cases  coming  before  them  may  without  difficulty. 
We  are  referred,  however,  merely  to  the  statute  which 
we  have  already  noticed,  3  G.  4.  c,  46.,  the  latter  act  of 
4  G.  4.  c.  37.  amending  only  some  provisions  not  ma- 
terial to  the  present  purpose.  We  think  that  the  first 
mentioned  act  has  an  intelligible  and  ample  operation, 
if  we  consider  it  as  directed  to  the  more  speedy  levying 
of  sums  due  upon  (inter  alia)  forfeited  or  lost  recog- 
nizances, without  at  all  interfering  with  the  method  or 
authority  by  which  those  recognizances  may  legally  be 
put  into  execution.  A  sufficient  effect  is  attributed  to 
this  act,  if  we  consider  it  to  be  applicable  to  recog- 
nizances lost  or  forfeited  before  justices  out  of  sessions, 
and  also,  at  the  Court  of  quarter  sessions  itself,  for  mat- 
ters immediately  connected  with  its  own  proceedings. 


(a)  Mad.  $  Younge,  27. 


Nor 
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1837.  Nor  do  we  think  that  the  provision  in  the  sixth  section, 
  whereby  the  sessions  are  enabled  to  give  relief  to  persons 

The  Queen 

against  upon  whom  a  Jevy  has  been  made  in  two  certain  cases 
ThtheUWESTS  °  (and  two  only),  affords  any  argument  in  favour  of  their 
Riding.  jurisdiction  to  estreat  the  recognizance.  The  question 
of  how  the  recognizance  may  be  legally  forfeited  seems 
to  remain  untouched.  The  case  of  Haynes  v.  Hayton  (a), 
cited  and  a  good  deal  relied  upon,  only  proves  that,  al- 
though the  sessions  have  the  power  of  granting  relief  to 
a  party  upon  whom  a  levy  is  made,  when  he  goes  to  pri- 
son or  gives  security  to  appear  at  the  sessions,  they  have 
no  such  power  where  he  pays  the  money  at  once  in  or- 
der to  get  out  of  trouble.  This  decision  is  obviously 
wholly  beside  the  point  now  under  consideration,  which 
is,  whether  the  Court  of  quarter  sessions  had  any  au- 
thority to  set  the  law  in  motion  by  estreating  the  re- 
cognizance, upon  which  the  levy  follows. 

Nor  is  the  argument  in  favour  of  the  jurisdiction 
of  the  sessions  advanced  by  attending  to  the  state  of  the 
law  generally  upon  this  subject.  No  rule  is  more 
invariable  than  that  a  person  shall  not  be  prejudiced 
in  any  manner  without  being  heard.  The  affidavit 
of  the  applicant  gives  a  favourable  turn  to  the  transac- 
tion which  led  to  his  conviction ;  but,  without  placing 
reliance  upon  that,  it  is  certain  that  the  conviction  may 
have  been  wrong:  possibly  indeed,  though  bearing  the 
same  name,  he  may  not  be  the  same  person  :  he  may, 
therefore,  have  had  cause  to  shew  against  the  forfeiture 
of  his  recognizance,  which  he  has  had  no  opportunity  of 
doing.  We  were  referred  to  the  authorities  collected 
in  Bacon's  Abridgement,  under  the  title  Scire  Facias 

(a)  7  B.  8f  C.  293. 

(C)  2. 
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(C)  2.  (a),  and  we  shall  advert  to  one  of  them.  "If  a  man  1837. 
be  bound  in  a  recognizance  to  the  King,  upon  condition    ^  ~ 
to  be  of  good  behaviour,  &c.  he  cannot  be  indicted  for  against 

The  Justices  c 

breach  of  the  good  behaviour,  .by  which  he  forfeits  his     the  West 

.  ,  .    n      „        ,  .  ,  Riding. 

recognizance,  without  sci.  ja. :  and  a  weighty  reason 
is  given  :  "  for  if  a  sci.  fa.  had  been  brought,  he  might 
have  pleaded  some  matter  in  discharge  thereof : "  and  in 
the  case  of  Rex  v.  HutcJiings  (b\  which  is  there  referred 
to,  which  was  a  recognizance  for  good  behaviour  taken 
in  the  Crown  Office,  it  appears  that  a  writ  of  scire  facias 
was  brought.  And,  upon  inquiry,  we  find  that  the 
course  of  proceeding  in  the  Crown  Office  is  uniformly 
in  conformity  hereto. 

Upon  the  whole,  we  think  that  sufficient  appears  to 
induce  us  to  say  that  the  writ  of  certiorari  should  go. 

Rule  absolute. 

(a)  7  Bac.  Abr.  135.  7th  ed. 

(b)  Cro.  Jac.  412.    S.  C.(as  Hutchins  v.  Periam)  3  Bulst.  220. 


The  Queen  against  Dignam.  ESSW 

THE  defendant  was  indicted  for  an  assault,  and  Where  a  de- 
fendant, having 

pleaded  Guilty.    He  was  now  brought  up  for  pleaded  guilty 

to  an  indict- 

judgment.    There  were  affidavits,  both  in  aggravation  ment,  is 
and  in  mitigation ;  and  Sir  J.  Campbell^  Attorney-Gene-  jSdgmen^the* 
ral,  appeared  for  the  Crown,  and  Clarkson  for  the  de-  g^ilLb! 
fendant.    A  question  arose,  which  affidavits  were  to  be  *****  befoJe 

1  7  the  counsel  for 

read  first,  and  which  of  the  counsel  was  to  address  the  the  defendant ; 

and  the  affi- 
davits in  ag- 
gravation are  to  be  read  before  the  affidavits  in  mitigation. 
Contra,  where  a  verdict  of  guilty  has  been  taken,  though  by  consent,  and  without  evi- 
dence. 

Semble,  that  the  rule  is  not  to  he  varied  where  several  defendants  are  jointly  indicted, 
and  some  suffer  judgment  by  default,  and  others  are  convicted  on  verdict.  And  in  such 
a  case,  where  there  was  no  affidavit  in  aggravation,  but  affidavits  were  offered  in  miti- 
gation, the  Court  heard  the  counsel  for  the  defendants  first. 

Court 
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1837.  Court  first.  The  Court  (a),  after  referring  to  the 
!  officers  of  the  Crown  Office,  decided  that  the  affidavits 

The  Queen 

against  in  aggravation  should  be  first  read,  then  the  affidavits 
in  mitigation,  then  the  counsel  for  the  Crown  be  heard, 
and  then  the  counsel  for  the  defendant  (b), 

(a)  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  Js. 

(b)  On  a  previous  day  in  the  same  terra  (November  14th.),  in  Regina  v. 
Caistor,  where  the  indictment  was  for  misdemeanor  in  altering  a  borough 
rate,  a  similar  question  arose.  There  the  verdict  of  Guilty  had  been 
entered  at  the  assizes,  by  consent,  without  evidence  :  and  the  Court  (Lord 
Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  Js.)  directed  the  affi- 
davits in  mitigation  to  be  first  read,  then  those  in  aggravation,  then  the 
counsel  for  the  defendant  to  be  heard,  then  the  counsel  for  the  Crown. 

See  Rex  v.  Bunts,  2  T.  R.  683. 

The  following  case  is  from  the  notes  of  Mr.  Robinson  of  the  Crown 
Office. 

Trinity  term,  The  King  against  Sutton  and  Others. 

1828.  - 

The  defendants  were  indicted  for  a  conspiracy  to  negotiate  the  ap- 
pointment of  a  cadet  in  the  East  India  Company's  service ;  some  of  them 
suffered  judgment  by  default,  and  one  was  convicted  by  verdict.  The 
Judge's  report  having  been  read,  a  question  arose  as  to  the  order  in 
which  the  affidavits  of  the  defendants  should  be  read  (the  prosecutor 
producing  none),  and  the  counsel  be  heard ;  and  it  was  contended,  that 
the  rule  laid  down  in  Rex  v.  Bunts,  (2  T.  R.  683. )  applied  only  to  cases 
where  all  the  defendants  suffered  judgment  by  default,  or  all  were  con- 
victed by  verdict.  Brougham  and  Denman  having  been  heard  for  the 
defendants  on  this  point, 

The  Court  said,  that  they  were  not  aware  of  any  case,  in  which  the 
defendants  had  been  convicted  in  different  modes,  where  this  question 
had  been  discussed ;  that  the  rule  was  made  by  themselves,  and  might, 
of  course,  be  altered  to  suit  convenience;  but  that  it  appeared  from 
the  last  section  of  the  rule  itself  that  it  did  not  give  the  defendants 
the  last  word  in  a  case  like  the  present,  no  affidavit  being  produced  by 
the  prosecutor;  that,  if  the  case  were  treated  otherwise,  inconvenience 
would  be  produced,  by  counsel  having  to  address  the  Court  twice  on 
the  same  matter.  The  affidavit  for  the  defendants  was  therefore  read; 
after  which  the  counsel  for  the  several  defendants  were  heard  in  mitiga- 
tion, and  then  the  counsel  for  the  Crown  in  aggravation. 
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Moore  against  Butlin.  Thursday, 

November  23d. 

A RULE  nisi  was  obtained  by  the  defendant,  in  Easter  Where  a  cause 
and  matters  in 

term  last,  for  setting  aside  an  award  made  in  this  difference  are 

referred  at 

cause,  under  the  following  circumstances.  nisi  prius,  a 

The  declaration  was  in  assumpsit  for  goods  sold  and  aside°the°award 

delivered,  work  and  materials,  and  money  paid,  and  on  thefiwt 

an  account  stated:   the  damages  were  laid  at  200/.  [jj"rt^sf°[ 

Pleas :  1 .  As  to  the  breach  of  promise  in  the  declaration  Jpwing  the  de- 
livery of  such 

mentioned,  except  so  far  as  the  same  relates  to  the  non-  award;  al- 
though the  ar- 

payment  of  102/.  2s.  9d.,  parcel  of  the  said  moneys  in  bitrator  finds 

.  .  .  that  neither 

the  declaration  mentioned,  non  assumpsit.    2.  r  or  a  party  has  any 
further  plea,  as  to  the  causes  of  action  in  the  intro-  aTtoany 
ductory  part  of  the  first  plea  mentioned,  a  set-off.  ^^ence 
3.  As  to  the  102/.  2s.  9d.9  payment  into  Court.    The  J^f™^*' 
plaintiff  joined  issue  on  the  first  plea,  replied  to  the  <;ounts  is  n°t 

r  J  ■  1  divisible ;  and 

second,  denying  the  matter  of  set-off,  and  took  out  of  the  plaintiff  is 

m  ■       entitled  to  a 

Court  the  102/.  2s.  9d.    Issue  was  joined  on  the  repli-  verdict  gener- 

.  ally,  unless  the 

cation  to  the  second  plea.  defendant 

On  the  trial,  a  verdict  was  given  for  the  plaintiff  for  off  equalling 

200/.,  subject  to  a  reference  of  the  cause,  and  all  jjjjj  J^ffti 

matters  in  difference  between  the  parties,  to  a  barrister  :  aggregate 

1  demand. 

the  costs  of  the  cause  to  abide  the  event  of  the  award.  Where, 

therefore,  to  a 

The  order  contained  the  usual  clause  precluding  the  declaration  for 

.  .  goods  sold  and 

parties  from  bringing  error.    The  arbitrator  made  his  money  paid, 
award,  bearing  date  April  27th,  1837;  and  he  thereby  accoun Stated, 
awarded,  "  That,  instead  of  the  verdict  entered  as  afore-  Seaded  non*1 
said,  the  verdict  shall  be  entered  as  follows,  viz.  On  B?T,Sf,ai? 

7  a  set-off,  and, 

the  cause  being 

referred,  the  arbitrator  ordered  a  verdict  to  be  entered  for  the  plaintiff  on  both  issues,  ex- 
cept as  to  the  count  for  money  paid,  and,  so  far  as  the  issues  applied  to  that  count,  for 
the  defendant  on  both,  the  Court  held  the  award  bad  in  this  respect* 

both 
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1837.      both  the  issues  joined  between  the  parties,  so  far  as  the 
same  apply  to  the  several  counts  of  the  declaration  in 

Moore  rr  J 

l     against      the  said  cause  except  the  count  for  money  paid,  the 

BuTLIN. 

verdict  is  to  be  entered  for  the  plaintiff :  and,  so  far  as 
the  same  apply  to  the  said  count  for  money  paid,  the 
verdict  is  to  be  entered  for  the  defendant.  And  I 
assess  the  plaintiff's  damages  on  the  issues  found  for 
him  at  the  sum  of  1 9/.  5s.  Id. ;  and  I  direct  that  the 
damages  found  by  the  jury  shall  be  reduced  to  that 
sum ;  and  I  award  and  declare  that  neither  of  the  par- 
ties has  any  claim  against  the  other  of  them  for  or  in 
respect  of  any  matters  in  difference  between  them." 

The  award  was  served  on  the  defendant's  attorney, 
April  28th,  and  the  rule  nisi  for  setting  it  aside  was 
obtained  May  6th.  The  grounds  of  motion  were 
stated  in  the  rule  as  follows.  1.  That  the  said  award 
is  bad,  uncertain,  and  inconsistent,  in  awarding  that  on 
both  the  issues  joined  between  the  parties,  so  far  as  the 
same  apply  to  the  several  counts  of  the  declaration  in 
this  cause  except  the  count  for  money  paid,  the  verdict 
is  to  be  entered  for  the  plaintiff,  and,  so  far  as  the  same 
apply  to  the  said  count  for  money  paid,  the  verdict  is  to 
be  entered  for  the  defendant.  Secondly,  that  the  arbi- 
trator, having  directed  the  verdict  on  the  first  issue,  so 
far  as  the  same  applies  to  the  count  for  money  paid, 
to  be  entered  for  the  defendant,  ought  not  to  have  di- 
rected the  verdict  on  the  second  issue  to  be  entered  for 
the  defendant,  merely  so  far  as  that  issue  relates  to  the 
count  for  money  paid,  but,  if  he  thought  the  defendant 
entitled  to  a  verdict  on  any  part  of  the  second  issue, 
ought  to  have  directed  the  verdict  on  the  second  issue 
to  be  entered  for  the  defendant  generally,  or  for  some 
certain  sum  of  money,  and  not  to  have  ordered  a 

Verdict 
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verdict  to  be  entered  for  the  plaintiff  on  the  second 
issue  except  so  far  as  it  relates  to  the  count  for  money 
paid.  Thirdly,  that  the  arbitrator  had  no  power  or 
authority  to  confine  the  verdict  for  the  defendant  on 
the  second  issue  to  so  much  thereof  as  applies  to  the 
count  for  money  paid."    In  last  Trinity  term  («), 

Cresswell  and  Swann  shewed  cause.  First,  the  appli- 
cation was  too  late.  Where  a  cause  is  referred  at  Nisi 
Prius  and  a  verdict  taken,  a  motion  to  set  aside  the 
award  must  be  made  within  the  same  time  as  a  motion 
for  a  new  trial ;  Thompson  v.  Jennings  (b) ;  at  least  if  no 
sufficient  excuse  be  shewn :  Rawsthorn  v.  Arnold  (c). 
In  Allenby  v.  Proudlock  (d)  Coleridge  J.  decided  in  favour 
of  the  application,  because  other  matters  than  those 
embraced  by  the  cause  were  referred  and  decided  upon. 
Here  the  arbitrator  has  awarded  on  the  matters  in  the 
cause,  and  finds  that  neither  party  has  any  claim  beyond 
those  stated  on  the  record.  In  Lyng  v.  Sutton  (e),  where 
a  cause  and  all  matters  in  difference  were  referred,  and 
the  arbitrator,  in  vacation,  made  his  award  directing  a 
verdict  to  be  entered  for  the  plaintiff  on  one  count  of 
the  declaration,  it  was  held  that  a  motion  for  referring 
the  award  back  was  too  late,  after  the  first  four  days  of 
term.  Then  as  to  the  objections.  The  general  issue 
is  a  divisible  plea,  and  raises  as  many  issues  as  there 
are  counts.  The  question  then  is,  whether  the  plea  of 
set-off  can  also  be  divided.  The  defendant  objects, 
first,  that  it  cannot,  and  that,  if  he  was  entitled  to  a 

(a)  June  16th.    Before  Lord  Denman  C.  J.,  Little.dale,  and  Pat- 
teson  Js. 

(6)  \0B.  Moore,  110.  (c)  6B.  $■  C.  629. 

(rf)  4  Dowl.  P.  C.  54i  (c)  5  JDoivl.  P.  C.  39. 

verdict 


1837. 

Moore 

against 

BUTLIN. 


BUTLIN. 
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1837.  verdict  on  this  plea,  as  to  the  count  for  money  paid, 
—      the  verdict  ought  to  have  been  entered  for  him  gene- 

MOORE  &  #  & 

against  rally.  But  the  set-ofF,  which  is  here  pleaded  generally, 
might  have  been  pleaded  to  each  count  severally ;  in 
that  case,  if  the  plea  had  been  sustained  on  any  count 
to  the  amount  of  a  farthing,  the  defendant  would  have 
been  entitled  to  a  verdict  on  such  count,  and  the  find- 
ings might  have  been  for  or  against  the  defendant  on 
the  several  issues :  or  the  plaintiff  might  have  entered  a 
nolle  prosequi  as  to  one  count  and  recovered  on  the 
others,  in  which  case  the  defendant  would  have  had  his 
costs  as  to  the  count  given  up.  There  is,  therefore,  on 
principle,  no  real  objection  to  the  present  finding.  The 
arbitrator  has  evidently  intended  to  save  the  defendant's 
costs  on  one  issue.  He  had  no  power  to  order  (as  is 
suggested)  a  verdict  for  the  defendant  in  a  certain  sum. 
At  Nisi  Prius,  damages  would  have  been  given,  on  the 
general  issue,  for  the  excess  of  the  sum  proved  due  to 
the  plaintiff  above  that  proved  due  to  the  defendant; 
and,  if  there  was  any  particular  issue  as  to  which  a  set-off' 
was  proved,  the  jury  would  probably  have  been  dis- 
charged from  giving  a  verdict  upon  it.  The  arbitrator 
could  not  proceed  in  the  same  way ;  he  could  only  di- 
rect a  verdict  for  the  defendant  on  the  issue  as  to  which 
a  set-off  had  been  established ;  but  he  could  not  order 
it  to  be  entered  as  to  a  particular  sum.  He  has  stated, 
as  the  result  of  his  inquiry,  that  19/.  5s.  Id.  is  due  to 
the  plaintiff;  there  is  nothing  to  shew  that,  in  doing 
so,  he  has  not  allowed  for  every  sum  proved  by  way  of 
set-ofF. 


Sir  J.  Campbell,  Attorney-General,  Sir  W.  JV<  Fol- 
iett,  and  Peacock,  contra.    On  the  first  point,  Hay- 
ward 
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Tzoard  v.  Phillips  (a)  is  a  recent  authority,  shewing  1837. 
that  the  present  application  is  in  time,  the  reference 

r  rr  #>  Moore 

being,  not  only  of  the  cause,  but  of  other  matters  in  dif-  against 
ference.  [Lord  Detiman  C.  J.  I  think  that,  as  this  re- 
ference is  of  all  matters  in  difference,  we  must  consider 
the  objection  made  in  time.  Littledale  J.  There  are 
reasons  for  moving  within  the  first  four  days  of  term 
for  a  new  trial,  which  do  not  extend  to  awards.  The 
Court  then  intimated  that  their  opinion  was  with  the 
defendant  on  this  point.]  The  defendant  has,  in  effect, 
pleaded  two  pleas  to  each  of  the  four  counts  of  the  de- 
claration. As  to  three  of  the  counts,  the  issues  are 
found  for  the  plaintiff :  but,  as  to  the  count  for  money 
paid,  it  is  found,  on  the  plea  of  non  assumpsit,  that  the 
defendant  was  not  indebted  to  the  plaintiff,  and,  on  the 
plea  of  set-off,  that  the  plaintiff  was  indebted  to  him. 
By  the  award,  however,  as  it  now  stands,  the  defendant 
has  no  benefit  of  that  finding.  The  amount  owing  to 
the  defendant  by  the  plaintiff  ought  to  have  been  in 
some  manner  allowed  to  the  defendant.  Cousins  v. 
Paddon  (b)  shews  the  way  in  which  this  might  have 
been  done.  If  the  plaintiff  did  not  owe  the  defendant 
anything,  the  verdict  ought  to  have  stood,  as  given  at 
the  trial,  entirely  for  the  plaintiff.  The  arbitrator  has 
altered  it,  and  must  have  had  some  ground  for  doing 
so.  His  omission  to  give  the  intended  benefit  to  the 
defendant  may  have  been  an  inadvertence;  but  it  is 
material  with  respect  to  the  costs.  [LAttlcdale  J.  The 
award  is  informal  throughout  as  to  the  set-off.  It  ought 
not  to  be  applied  to  each  count,  but  a  general  sum 
found  in  which  the  plaintiff  is  indebted  to  the  defendant, 

(«)  6  A.  #  E.  119.    See  Mortin  v.  Burge,  4  A.  $  E.  973. 
((>)  2  Cro.  M.  jf  R.  547.    S.  C.  5  Ti/nvh.  535. 

Vol.  VII.  R  r  and 
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and  that  sum  deducted  from  the  damages.]  Here  the 
amount  to  be  deducted  is  left  uncertain.  The  defendant 
would  be  entitled,  on  taxation,  to  his  costs  of  proving 
so  much  of  the  set-off  as  had  been  found  in  his  favour ; 
but,  as  the  award  stands,  the  amount  of  such  costs 
could  not  be  ascertained.  A  similar  objection  was 
pointed  out  by  Tindal  C.  J.,  in  the  case,  In  the  Matter 
of  Rider  v.  Fisher  (a),  where  the  award  was  set  aside. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court  After  having  stated  the  pleadings,  and  the 
material  part  of  the  award,  his  Lordship  said :  — 

A  rule  nisi  has  been  obtained  to  set  aside  this  award, 
on  the  ground  that  the  issue  on  the  plea  of  set-off  is 
not  divisible ;  and  we  are  of  opinion  that  it  is  not.  The 
defendant  by  that  plea  admits  something  to  be  due  on 
each  count  of  the  declaration,  and  undertakes  to  prove 
a  cross  demand  exceeding  the  aggregate  amount  of  the 
sums  so  due.  The  issue,  under  nil  debet,  is,  not  whe- 
ther any  sum  is  due  from  the  plaintiff,  but  whether  a 
sum  is  due  from  him  exceeding  or  equalling  the  aggre- 
gate amount  of  his  demands.  Unless  such  a  sum  is 
due  the  plea  would  be  no  bar  to  the  action,  although 
the  evidence  might  reduce  the  damages.  The  arbi- 
trator has  evidently  so  treated  the  issue ;  for,  although, 
by  the  verdict  as  to  the  count  for  money  paid,  he  finds 
that  some  set-off  was  proved,  yet,  by  the  rest  of  the 
verdict,  he  finds  that  it  does  not  equal  the  aggregate 
demands  of  the  plaintiff  on  the  other  counts;  and  in 
this  he  is  quite  right ;  otherwise,  if  the  plea  were  to  be 


1837. 

Moore 

against 

BlJTLIN. 


(a)  3  New  Ca.  874. 


held 
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held  divisible  and  applicable  to  each  count  separately,  1837. 
this  absurdity  might  follow,  that  the  demand  of  the  ~~ 

J        &  7  Moore 

plaintiff  on  each  count  taken  by  itself  might  be  less  against 

BUTLIN. 

than  the  set-off,  so  that  the  defendant  would  be  entitled 
to  a  verdict  on  the  whole  of  that  plea  taken  distri- 
butively,  and  yet  the  aggregate  amount  of  the  plaintiff's 
demands  might  far  exceed  the  set-off,  and  so  the  set-off 
would  be  no  bar  to  the  action.  For  these  reasons  we 
are  of  opinion  that,  as  the  set-off  is  pleaded  to  the 
whole,  the  issue  on  it  is  a  single  one, .  and  that  the 
plaintiff  is  entitled  to  a  verdict,  unless  the  defendant 
proves  a  set-off  exceeding  or  equalling  the  whole  of  the 
plaintiff's  aggregate  demands,  without  regard  to  the 
particular  amount  under  each  count,  or  to  any  other 
issue  on  the  record  applying  only  to  a  particular  count. 
And  this  view  of  the  question  will  not  prevent  the  de- 
fendant from  availing  himself  of  any  other  defence 
stated  on  the  record,  such  as  payment,  or  the  statute  of 
limitations,  by  which  he  may  be  able  so  to  reduce  the 
plaintiff's  aggregate  demand,  as  that  his  set-off  may 
cover  the  remainder,  for  to  that  extent  the  plea  of 
set-off  is  divisible,  or  rather  it  must  be  found  wholly 
for  the  defendant,  not  partly  for  him  and  partly  for  the 
plaintiff.  And  there  is  no  absurdity  in  this  ;  for,  as  the 
precise  sums  both  in  the  declaration  and  the  plea  are 
immaterial,  it  signifies  not  whether  the  plaintiff's  de- 
mand be  reduced  by  failure  of  proof  or  by  the  establish- 
ment of  one  or  more  of  the  other  pleas  on  the  record, 
independent  of  the  plea  of  set-off.  If  by  either  mean 
the  plaintiff's  demand  ultimately  established  falls  short 
of  the  defendant's  demand,  the  issue  on  the  plea  of 
set-off  ought  to  be  found  wholly  for  the  defendant,  so 
R  r  2  that 


G02  CASES  in  MICHAELMAS  TERM 

1837.  that  in  no  case  can  the  plea  of  set-off  be  properly  said 
7~  to  be  divisible. 

Moore 

against  But,  though  we  think  that  the  arbitrator  is  mistaken 

Buixin.  # 

in  his  view  of  the  effect  of  the  pleadings,  yet  we  are  of 
opinion  that  the  party  in  whose  favour  that  mistake 
has  been  made,  viz.  the  defendant,  cannot  avail  himself 
of  it  to  set  aside  the  award.  We  have  no  power  to 
correct  the  award  ;  and  therefore,  if  the  plaintiff  wishes 
it,  this  rule  must  be  made  absolute  :  if  he  is  content  to 
pay  the  costs  of  the  issue  so  wrongly  found  for  the  de- 
fendant, the  rule  must  be  discharged.  The  same  course 
was  pursued  in  very  similar  circumstances  in  Ward  v. 
Dean  (a).  The  record  may  be  erroneous  ;  but,  by  the 
order  of  reference,  no  writ  of  error  can  be  brought; 
and  the  merits  are  in  no  respect  affected. 

On  the  last  day  of  this  term  the  rule  was 
discharged. 

(a)  3  B.  $  Ad.  234. 


Saturday,       in  the  Matter  of  Arbitration  between  Story, 

November  25th. 

James,  and  Robinson. 


A  submission 
to  arbitration 


'JpHE  above  named  persons  were  partners  in  trade 
may  be  made  a  under  an  indenture  with  an  arbitration  clause, 

rule  of  Court 

under  stat.  Being  about  to  dissolve  partnership,  they  made  an 

9  &  10  w.  3.  .                           _     .         _  . 

c.  15.  s.  i.,  agreement  oi  reference,  m  writing,  tor  the  settlement  or 

agreement  to  certain  differences  between  them.  It  was  part  of  the 
refer  provides    agreement  that  the  award  of  the  arbitrators  therein 


only  that  the 
award  shall  h 
made  a  rule  < 

Court.  was  said  0f  the  submission  to  arbitration.    The  award 


award  shall  be    named  should  be  made  a  rule  of  this  Court ;  but  nothing 

made  a  rule  or  ° 


was 
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was  made  :  and  afterwards,  in  Michaelmas  term,  1836,  a  1837. 
rule  was  obtained,  making  the  agreement  of  reference  a  *~ 

'  &  b  In  the  Matter  of 

rule  of  this  Court.    Crowder,  in  this  term,  obtained  a  Story. 
rule  to  shew  cause  why  the  rule  of  Michaelmas  term, 
1836,  should  not  be  set  aside;  and  he  cited  the  Anony- 
mous case,  2  Barnard,  (a),  and  Harrison  v.  Grundy  (b). 


Sir  W.  TV.  Follett  now  shewed  cause.  The  agreement 
of  reference  provides  only  for  making  the  award  a  rule  of 
Court ;  and  on  this  account  it  is  contended  that  the  rule 
of  Michaelmas  term,  1836,  relating  only  to  the  sub- 
mission, must  be  set  aside.  It  is,  however,  laid  down  in 
2  Tidd's  Pr.  821  (c),  that  "  a  consent,  in  the  arbitration 
bond,  to  make  the  award  a  rule  of  Court,  instead  of  the 
submission,  will,  it  seems,  warrant  the  interposition  of  the 
Court  under"  stat.  9  &  10  W.  3.  c.  15.  s.  1.;  and  Powell 
v.  Phillips  (d)  is  cited.  And  in  Pedley  v.  Westmacot  (e) 
it  was  objected  that  the  consent  in  the  submission  bond 
was  to  make  the  award  a  rule  of  Court,  instead  of  the 
submission,  and  therefore  that  the  case  was  not  within 
the  statute,  inasmuch  as  the  power  there  given  to 
litigant  parties  is  <fi  to  agree  that  their  submission  of 
their  suit "  to  arbitration  shall  be  made  a  rule  of  Court. 
But,  on  Powell  v.  Phillips  (d)  being  referred  to,  where 
the  submission  bond  stating  that  the  award  should  be 
made  a  rule  of  Court,  instead  of  the  agreement,  was 
holden  to  be  no  objection,  Lord  Ellenborough  said  that 
this  was  the  later  and  more  sensible  determination ;  and 
the  Court  allowed  the  award  to  be  discussed.  In 


(a)  2  Barnard.  K.  B.  163.  (b)  2  Stra.  1178.  (c)  9th  ed. 

(dj  2  Tidd,  821.  note  /*.  9th  ed.    3  East,  604. 
((-•)  3  East,  603. 


11  r  3 


Soilleux 


604 
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1837.  Soilleux  v.  Herbst  (a),  where  the  arbitration  bond  pro- 
~~~~       „  vided  that  either  party  might  apply  to  make  the  award 

IntheMatterof  r      J       °  J 

Story.  a  rule  of  Court,  it  was  held  that  the  submission  might 
be  made  a  rule  of  Court ;  and  Harrison  v.  Grundy  (6), 
which  had  been  cited  against  the  motion,  was  said  to  be 
"  entitled  to  very  little  credit."  [Lord  Denman  C.  J. 
referred  to  v.  Mills  (c).] 

Crowder\  contra,  again  relied  upon  the  cases  referred  to 
in  moving  for  the  rule  nisi.  The  case  in  Barnardiston  (d) 
was  not  noticed  in  Pedley  v.  Westmacot  (e).  But  it  is  suf- 
ficient to  rely  on  the  express  words  of  stat.  9  &  10  W,3, 
c.15.  5.1.  That  clause  gave  the  Courts  jurisdiction 
where  they  had  none  before ;  namely,  in  arbitrations 
where  the  submission  was  not  originally  authorised  by  the 
Court.  The  agreement  can  be  made  a  rule  of  Court 
in  those  cases  only  where  the  statute  authorises  it; 
namely,  where  it  is  agreed  that  the  submission  shall  be 
made  a  rule  of  Court.  Here  the  agreement  is  that  the 
award  shall  be  made  so,  which  is  entirely  different.  It 
cannot  be  said  that  the  parties  have  intended  to  make 
not  only  the  award  but  the  submission  a  rule  of  Court : 
the  agreement  is,  by  the  statute,  to  be  "inserted"  in 
the  submission;  and  therefore  all  the  necessary  terms 
of  it  must  appear  in  writing.  A  parol  submission  is 
ineffectual  for  the  purposes  of  the  statute;  Ansell  v. 
Evans  (g). 

Lord  Denman  C.  J.     In  Pedley  v.  Westmacot  (e% 
where  Harrison  v.  Grundy  (b)  was  cited,  Lord  Ellen- 

(a)  2B.  %  P.  444.       (b)  2  Stra.  1178. 

(c)  17  Ves.  421.  (d)  Anonymous,  2  Barn.  K.  B.  163. 

(e)  3  East,  603.  (g)  7  T.  R.  1. 

borough 


in  the  First  Year  of  VICTORIA. 


605 


borough  held  the  later  determination  (in  Powell  v.  Phil-  1837. 
lips  (a) )  to  be  the  more  sensible  one.    I  am  of  the  same  „ 

r  K  JJ  In  the  Matter  of 

opinion  ;  and  the  party  making  this  application  must  pay  Story. 

the  costs.    The  rule  must  be  considered  as  fully  settled. 

Patteson  J.    I  agree  with  Lord  Ellenborough  that 
the  later  rule  is  the  more  sensible. 

Williams  and  Coleridge  Js.  concurred. 

Rule  discharged  with  costs. 

(a)  2  Tidd,  821.  note  k,  9th  ed.    3  East,  604. 


Cook  against  Cooper.  Saturday, 


HE  defendant  was  arrested  on  a  capias,  indorsed  A  defendant 

for  179/.  by  affidavit;  but  the  affidavit  of  debt  was  arrestfd^^a 

for  175/.  only.    He  gave  a  bail-bond  to  the  sheriff  for  J^^bf 

179/.    In  this  term.  Hum f rev  obtained  a  rule  calling  on  affidavit,  and 

*  c/    u/  o         having  given  a 

the  plaintiff  to  shew  cause  why  the  bail-bond  should  not  bail  bond  for 

that  amount, 

be  delivered  up  to  be  cancelled  on  an  appearance  being  the  affidavit  of 

debt  being  only 

entered.  for  175/.,  the  ' 

Court  ordered 
the  bail-bond 

Sir  J.  Campbell,  Attorney-General,  now  shewed  cause*  to  be  delivered 

■*  *  up  to  be  can- 

First,  the  provision  of  stat.  12  G.  1.  c.  29.  5.3.,  as  to  celled  on  an 

appearance 

indorsing  the  sum  on  the  writ,  was  only  directory,  being  entered. 
It  will  be  said,  however,  that  stat.  2  W*  4.  c.  39. 
5.  4.  sched.  No.  4.  has  made  this  absolutely  neces- 
sary. But  the  provisions  of  the  late  act  are,  on  this 
point,  directory  also :  there  can  be  no  ground  for  in- 
terpreting the  two  acts  on  different  principles.  It  is 
true  that  the  defendant  might  have  refused  to  cfive  bail 
R  r  4  for 
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for  more  than  the  sum  sworn  to ;  but  that  is  no  reason 
for  cancelling  the  bond.  But,  secondly,  supposing  the 
error  material,  the  defendant  ought  to  have  applied  to 
a  Judge  to  be  discharged  without  giving  any  bond:  it 
is  too  late  to  object  after  he  has  chosen  to  give  the 
bond. 

Humfrey,  contra.  As  to  the  first  point,  the  autho- 
rities are  collected  in  Chitty's  Arclibold  («),  where  the 
result  is  thus  stated.  "  In  the  first  place,  by  the  12  G.  1, 
c.  29,  5.  2,  the  sum  specified  in  the  affidavit  to  hold  to 
bail  must  be  indorsed  on  the  back  of  the  writ,  and  the 
sheriff  must  take  bail  for  such  sum  and  no  more.  This 
provision  was  considered  only  directory,  and  not  to  have 
avoided  the  process  when  the  sum  sworn  to  was  not 
indorsed  on  it.  But  the  form  of  the  indorsement,  as 
prescribed  by  the  2  W.  4.  c.  39.,  together  with  the 
wording  of  that  act,  shew  that  it  is  absolutely  requisite 
there  should  be  this  indorsement;  and  if  omitted,  it 
would  afford  a  ground  for  setting  aside  the  writ  as 
irregular,  or  for  discharging  the  defendant,  or  cancelling 
the  bail-bond  (if  any  given),  on  a  common  appearance, 
though  it  would  not  render  the  writ  void."  And,  after- 
wards (Z>),  the  same  book  l  efers  to  the  rule  of  M.  T.  3  W.  4. 
5. 10.  (f),  <e  if  the  plaintiff  or  his  attorney  shall  omit  to 
insert  in  or  indorse  on  any  writ  or  copy  thereof  any  of 
the  matters  required  by  the  said  act"  (stat.  2  TV.  4. 
c.  39.)  66  to  be  by  him  inserted  therein  or  indorsed 
thereon,  such  writ  or  copy  thereof  shall  not,  on  that  ac- 
count, be  held  void,  but  may  be  set  aside  as  irregular, 
upon  application  to  be  made  to  the  Court  out  of  which 

(a)  I  Ch.  Archb.  167.  (ed.  6.)  (6)  Page  174, 

(c)  4  B.  $  Ad.  3. 

the 


1837. 


Cook 
against 
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the  same  shall  issue,  or  to  any  Judge."  This  indorse- 
ment is  required  by  the  act;  for  sect.  4  directs  that  "the 
process  shall  be  by  writ  of  capias  according  to  the  form 
contained  in  the  said  schedule  and  marked  No.  4.;"  and. 
the  form  in  the  schedule  has  the  indorsement.  [Pat- 
teson  J.  The  indorsement  is  not  omitted  here :  it  is 
erroneously  inserted.]  The  sum  sworn  to  is  not  in- 
dorsed at  all.  Could  it  be  said,  if  the  oath  were  for  20/. 
and  the  indorsement  for  20,000/.,  that  the  sum  sworn 
to  was  indorsed,  but  erroneously  ?  Then,  as  to  the 
second  point,  the  passage  first  cited  from  Chitty's  Arch- 
bold  shews  that  the  bond  ought  to  be  cancelled.  It  is 
assumed,  on  the  other  side,  that  the  defendant  exercised 
a  choice  in  giving  the  bond ;  whereas  he  gave  it  under 
the  compulsion  of  an  irregular  arrest. 

Lord  Denman  C.  J.  It  is  not,  perhaps,  very  easy  to 
see  how  the  new  act  can  make  any  difference  as  to  the 
effect  of  an  error  in  the  indorsement :  but  I  think  that 
this  rule  must  be  made  absolute;  and,  probably,  the 
bond  would  have  been  bad  before  the  late  act. 

Patteson  J.  Before  the  late  act,  the  enactment  as 
to  the  indorsement  of  the  sum  was  said  to  be  directory 
only :  but,  if  a  sum  was  in  fact  indorsed,  and  that  was 
larger  than  the  sum  sworn  to,  the  party  who  committed 
the  error  must  have  suffered  for  it,  and  the  bond  must 
have  been  set  aside. 

Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 
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Saturday,  The  Queen  against  Thomas  and  Philp. 

November  25th. 

The  Court  will  a    RULE  nisi  was  obtained  this  term  for  a  criminal 

not  award  costs  /-% 

to  be  paid  by  information  against  Thomas  and  Philp,7  Justices  of 

the  attorney 

prosecuting  a  the  borough  of  Pembroke,  for  having  corruptly  refused 

minaHnforma-  to  examine  witnesses  on  a  charge  of  perjury  brought 

drcumstance°  before  them  on  behalf  of  Richard  Harbour  against 

appears  making 


S~auy°  Thomas  Marychurch. 


a  party  to  such 
rule;  although 

his  conduct         Maule  now  shewed  cause  against  the  rule,  which  was 

may  have  been  ° 

such  that  the     supported  by  Hoggins  ;  and,  the  opinion  of  the  Court 

Court  would, 

otherwise,  have  being  against  granting  the  rule, 

entertained 
such  an  appli- 

him!nagamSt  Maule  contended  that  Arthur  Perry,  the  attorney  who 
fore  the^ourt  ^ac^  concmcted  the  proceedings  in  support  of  the  rule, 
refused  to  make  should  be  ordered  to  pay  the  costs.    It  appeared  that 

such  order  for  L  v  1  L 

costs  where  the  Perry  had  attended  before  the  magistrates  as  attorney 

information 

hadbeenmoved  in  support  of  the  charge  of  perjury,  and  had  been  very 

for  against  ma-  ,  .  _ 

gistrates  for  urgent  with  them  to  bind  over  parties  to  prosecute ;  that 
amhi^witnesses  Harbour  himself  did  not  attend ;  and  that  the  charge 
perfury ^l- °f  (assummg  that  the  justices  had  had  authority  to  enter- 
though  the  tam  jt\  wholly  failed  :  and  it  was  stated  (on  information 

charge  had  i  J  \ 

been  instituted  an(j  belief)  that  Perry  was  not  authorised  by  Harbour  to 

before  them  by 

the  attorney,  as  take  the  proceedings  in  his  name.  It  further  appeared 
from  improper  that  Messrs.  Thomas  and  Philp  had  been  served  with  a 
without  au-  notice  of  the  present  application,  dated  November  4th, 
thHuppoTd  1837,  and  purporting  to  be  signed  by  Perry  as  attorney 
prosecutor  and  for  Bichard  Harbour.  The  affidavit  of  service  was  made 

had  entirely 
failed,  and  al- 
though the  magistrates  had  been  served  with  a  notice  of  motion  for  a  criminal  information, 
purporting  (but  not  proved)  to  have  been  signed  by  the  attorney ;  and  an  affidavit  of  the 
service  was  made  by  a  person  describing  himself  as  clerk,  in  his  support  of  the  rule  for  an 
information. 

by 


in  the  First  Year  of  VICTORIA. 


609 


by  a  person  describing  himself  as  Perry's  clerk.  The 
only  other  depositions  in  support  of  the  rule  were  made 
by  Samuel,  the  son  of  Richard  Harbour.  Richard  Har- 
bour himself  made  no  statement  on  either  side ;  and  the 
want  of  any  statement  by  him  was  not  accounted  for. 
In  an  affidavit  by  Thomas,  Perry's  conduct  was  ascribed 
to  vindictive  feelings ;  and  circumstances  were  alleged  in 
support  of  that  imputation.  Maule,  in  making  the 
present  application  as  to  costs,  relied  on  the  notice, 
and  on  the  fact  that,  although  Perry  himself  made  no 
affidavit  in  support  of  the  rule,  his  clerk  had  made  one. 
And  he  cited  Rex  v.  Fielding  {a). 

Lord  Denman  C.  J.  I  should  feel  no  difficulty,  if 
Perry  were  before  us  on  this  rule  as  a  party.  But  he 
has  not  been  called  upon,  in  the  course  of  the  proceed- 
ings, to  meet  an  application  like  the  present.  We  do 
not  even  know  that  he  actually  signed  the  notice  which 
has  been  referred  to.  We  cannot,  therefore,  require 
him  to  pay  costs. 

Patteson,  Williams,  and  Coleridge  Js.  con- 
curred. 

Rule  discharged  with  costs,  but  not  as  against 
Perry  (b). 

(a)  2  Burr.  654. 

(b)  See  Hayimrd  v.  Giffard,  4  M.  W.  194.  Jtegina  v.  Dodson, 
Hil.  T.  1839. 


1837. 


The  Queen 
against 

Thomas  and 
Philp. 


610  CASES  in  MICHAELMAS  TERM 

1837. 


November  25th.  ^oe  00  the  Demise  of  Stephens  against  Lord. 


Lessor  of  plain- 
tiff in  eject- 
ment recovered 
against  defend- 
ant, and  taxed 
the  costs.  A 
writ  of  posses- 
sion was  taken 
out  and  deliv- 
ered to  the 
sheriff  in  Nov. 
1834,  but  not 
executed  or  re- 
turned. A 
second  writ  of 
possession  was 
afterwards 
taken  out,  in 
June  1837, 
which  was 
shortly  after  set 
aside  for  ir- 
regularity, with 
costs,  no  scire 
facias  having 
issued  on  the 
judgment. 
Held,  that  the 
lessor  of  the 
plaintiff,  who 
was  mortgagee 
of  the  premises, 
and  had  re- 
covered in  that 
right,  and 
entered,  could 
not,  on  those 
grounds,  retain 
the  premises 
independently 
of  the  writ  of 
possession ;  and 
the  Court 
ordered  him  to 
restore  posses-  . 
sion. 

Held,  also,  j" 
that  he  could 
not  set  off  the 
costs  on  the 
judgment 
against  the 
costs  on  the 
setting  aside  of 
the  writ. 


J/JfADDING  TON,  in  the  present  term,  obtained  a 
rule  calling  on  the  lessor  of  the  plaintiff  in  this 
ejectment  to  shew  cause  why  a  writ  of  restitution 
should  not  issue  to  the  sheriff  of  Northamptonshire, 
commanding  him  to  restore  possession  to  the  defend- 
ant of  certain  lands  seized  by  the  said  sheriff  under  a 
writ  of  possession  and  fi.  fa.,  the  same  having  been  set 
aside  for  irregularity,  and  why  the  lessor  of  the  plaintiff 
should  not  pay  the  costs  of  this  application.  The 
ejectment  was  brought  by  the  lessor  of  the  plaintiff 
as  mortgagee  of  the  lands.  The  cause  was  tried  at 
the  Northampton  spring  assizes,  1834,  and  a  verdict 
given  for  the  plaintiff.  Judgment  was  signed,  and  a 
writ  of  habere  facias  possessionem  and  fi.  fa.  for  costs 
(returnable  immediately  after  execution)  was  issued,  and 
lodged  with  the  sheriff  on  December  19th,  1834.  For 
reasons  which  it  is  not  material  to  state,  the  writ  was 
never  executed,  or  returned  and  filed.  In  June  1837, 
the  lessor  of  the  plaintiff  sued  out  another  writ  of 
possession  for  the  same  lands  and  fi.  fa.  for  the  same 
costs  (amounting  to  84/.),  and  the  sheriff  gave  him  pos- 
session under  this  writ,  but  was  not  able  to  levy  on  any 
goods  of  the  defendant  for  the  costs.  No  scire  facias 
had  been  issued  on  the  judgment ;  and  no  new  eject- 
ment had  been  brought ;  nor  did  any  writ  of  execution 
appear  to  have  been  issued,  other  than  those  above 
mentioned.  On  July  11th,  1837,  a  Judge  at  chambers, 
after  hearing  the  parties  upon  summons,  made  an  order 

that 
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that  the  last-mentioned  writ  of  possession  and  fi.  fa.  1837. 
should  be  set  aside  for  irregularity  with  costs.  No  writ  j)"~[em 
of  restitution  was  applied  for,  or  ordered.    The  lessor  Stephens 

11  against 

of  the  plaintiff  did  not  dispute  the  order,  but  refused  to  Lord. 
give  up  possession,  alleging  that  he  was  entitled  to 
retain  the  lands  as  mortgagee,  and  by  virtue  of  the 
judgment.    The  costs  awarded  by  the  Judge's  order 
were  taxed  at  157.  lis. 

Warren  now  shewed  cause.  A  writ  of  restitution 
cannot  issue  while  the  judgment  in  ejectment  remains 
unimpeached.  Such  writ  is  granted  where  the  judg- 
ment is  reversed  as  erroneous ;  2  Lilly's  Practical  Re- 
gister, 472,  475  («),  tit.  Restitution  and  Re-restitution ; 
and  it  must  be  grounded  on  some  matter  of  record 
appearing  to  the  Court;  Lil.  Pr.  Reg.  472,  474.  The 
Court  has,  in  this  case,  pronounced  that  the  lands  be- 
long to  the  lessor  of  the  plaintiff:  as  Lord  Ellenborough 
said  in  Doe  dem.  Taggart  v.  Butcher  (b),  "  all  right  in" 
the  defendant  "  to  the  premises  is  disaffirmed  by  the 
judgment."  And  the  judgment  here  is  still  in  force. 
The  writ  of  restitution  (Tidd's  Pract.  Forms,  655.  tit. 
Execution  (c) )  recites  that  it  hath  appeared  to  the 
Court  that  the  judgment  was  irregularly  obtained,  and 
the  writ  of  possession  thereupon  issued  improvidently. 
The  several  instances  of  restitution  mentioned  in  Wat- 
son's Treatise  on  the  Office  of  Sheriff  (d)  all  suppose  a 
reversal  of  the  judgment  or  other  proceeding  on  which 
the  execution  was  founded.  {Coleridge  J.  Is  your 
objection  merely  to  the  form  of  the  rule  ?]  If  the  ob- 
jection be  well  taken  the  rule  must  be  set  aside.  [Lord 

(a)  Ed.  1719.  (6)  3  M.  §>  S.  557. 

(cj  Ed.  1828.  (d)  Pages:l63,  191,  192,  214. 

Denman 
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1837.  Denman  C.  J.  We  constantly  grant  a  rule  in  the 
^  ~  proper  form,  where  the  application  is  substantially 
Stephens     right,  though  it  may  have  been  incorrectly  made. 

against  ...  -ii 

Lord.  Coleridge  J.  Can  you  maintain  that  you  are  entitled 
to  keep  possession  ?]  The  lessor  of  the  plaintiff  admits 
that  the  writ  of  possession  was  irregular:  but,  being  in 
possession,  and  having  the  right  and  a  judgment  in  his 
favour,  he  cannot  be  dispossessed.  This  proposition  is, 
in  principle,  supported  by  Lord  Kenyorts  judgment  in 
Taunton  v.  Costar  (a).  The  case  is  like  that  of  a  party 
declaring  that  he  enters  under  process  which  proves  to 
be  irregular,  but  justifying  under  legal  process  which 
he  had  also  at  the  time  of  entry ;  and  such  a  justifi- 
cation is  clearly  valid ;  Crowther  v.  Ramshottom  (b)> 
Lucas  v.  Nockells,  judgment  of  Littledale  J.  (c).  \_Pat- 
teson  J.  What  authority  is  there  for  saying  that  a  party 
who  has  recovered  in  ejectment  may  take  possession 
without  a  writ  ?]  "  The  plaintiff  having  judgment  to 
recover  his  term,  may  enter  without  suing  out  a  writ 
of  execution,"  66  for  where  the  land  recovered  is  cer- 
tain, the  recoverer  may  enter  at  his  own  peril,-  and 
the  assistance  of  the  sheriff  is  only  to  preserve  the 
peace ;"  WoodfalVs  Landlord  and  Tenant,  805.  B.  III. 
c.  vii.  s.  15.  (d)  The  same  doctrine  appears  in  Running- 
ton  on  Ejectment,  4?  75.  c.  xi.  (e),  and  2  Sellouts  Practice, 
121  (g).  Doe  dem,  Williams  v.  Williams  (h)  may  be  cited 
as  an  authority  for  an  order  on  the  lessor  of  the  plaintiff 
to  restore  possession  ;  but  there  the  judgment  was  irregu- 
lar, and  was  (properly,  as  the  Court  held)  set  aside.  In 
Roe  dem.  Saul  v.  Dawson  (i)  the  Court  ordered  the  sheriff 

(a)  7  T.  R.  431.  (b)  7  T.  R.  654. 

(c)  1 0  Bing.  186  —  189.  (d)    2d  ed. 

0)  2d  Ed.  (g)  Ejectment  (H).  2d  ed. 

(h)  2  A.  %  E.  381*  (t)  3  Wits,  49. 

and 
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and  lessor  of  the  plaintiff,  without  writ  of  restitution,  1837. 
to  restore  three  eighths  of  the  premises  to  the  tenant  d^ 
whom  the  sheriff  had  turned  out ;  but  there  the  sheriff  Stephens 

against 

had  committed  an  excess  in  giving  possession  of  a  Lord. 
parcel  not  recovered  in  the  ejectment. 

Waddington,  contra.  A  party  having  allowed  a 
judgment  in  ejectment  to  sleep  for  three  years  cannot 
afterwards  take  possession  with  a  high  hand  in  virtue 
of  that  judgment.  [Lord  Denman  C.  J.  That  is  not 
all ;  the  lessor  of  the  plaintiff  here  has  sued  out  a  writ 
of  possession,  which  has  been  set  aside.  Coleridge  J. 
Can  your  rule  be  made  absolute  in  the  present  form  ?] 
Goodright  dem.  Russell  v.  NorigJit  (a)  seems  to  be  an 
authority  for  it.  [Coleridge  J.  There  the  judgment 
was  set  aside.]  An  order  upon  the  sheriff  to  give 
possession  would  have  been  irregular,  according  to 
Doe  dem.  Williams  v.  Williams  (6).  The  judgment  here 
is  not  in  force,  though  not  reversed.  If  the  Court  will 
mould  the  rule,  and  call  upon  the  lessor  of  the  plaintiff 
to  restore  possession,  it  will  not  be  necessary  to  argue 
the  case  further. 


Lord  Denman  C.  J.  The  rule  must  be  so  moulded. 
On  principle,  the  lessor  of  the  plaintiff  cannot  be 
allowed  to  retain  possession.  He  had  obtained  a  judg- 
ment, and  a  writ  of  possession  which  had  become  a 
nullity ;  he  then,  after  the  lapse  of  three  years,  sued 
out  another  writ  by  which  he  was  enabled  to  obtain  pos- 
session with  an  appearance  of  authority  from  the  Court 


(a)  liamcs,  178. 


(6)  2  A.  §  E.381. 

which 
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1837.       which  he  was  not  entitled  to.    He  ought  not  to  keep 
that  possession. 

Doe  dem. 
Stephens 

Lord.*  Patteson  J.    I  am  of  the  same  opinion.    Ii  ought 

not  to  go  forth  that  a  party  having  obtained  judgment 
in  ejectment  may  enter  without  a  writ  of  possession, 
unless  by  consent  of  the  person  holding.  That  would  be 
a  very  dangerous  doctrine ;  and  it  should  not  be  said 
that  this  Court  has  authorised  it. 


Williams  J.  concurred. 


Coleridge  J.  I  am  of  the  same  opinion.  The 
lessor  of  the  plaintiff  has  improperly  taken  possession 
with  an  appearance  of  authority  from  this  Court,  and 
cannot  be  allowed  to  retain  it. 

Ordered,  that  the  lessor  of  the  plaintiff  restore 
possession  to  the  defendant  of  the  lands,  &c, 
seized  and  taken  possession  of  by  the  sheriff 
under  a  writ  of  habere  facias  possessionem 
and  fi.  fa.,  the  same  having  been  set  aside  for 
irregularity  by  an  order  &c.  dated  11th  July 
last,  and  that  so  much  of  this  rule  as  relates 
to  costs  be  discharged. 

Goulburn  Serjt.,  in  this  term  {November  16th),  ob- 
tained a  rule  calling  upon  the  defendant  to  shew 
cause  why  all  proceedings  should  not  be  stayed  upon 
the  rule  made  in  this  cause  on  2d  November  1837 
(making  the  order  of  July  11th  a  rule  of  Court),  and 
why  the  costs  taxed  and  allowed  upon  the  said  rule, 
amounting  to  151.  lis.,  should  not  be  set  off  against 

the 
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the  sum  of  84/.,  the  general  costs,  as  taxed  and  allowed  1837. 
to  the  lessor  of  the  plaintiff  on  the  judgment  obtained  jjoe  dem 
by  him  in  this  cause.    The  material  facts  have  been  Stephens 

against 

already  stated.    In  Hilary  term  [January  12th)  1839,  Lord. 

Waddington  shewed  cause.  These  costs  cannot  be 
set  off,  because  they  are  due  only  on  a  judgment  which, 
before  this  rule  was  obtained,  had  become  inoperative 
until  revived.  The  lessor  of  the  plaintiff  could  not 
recover  his  costs  without  a  scire  facias.  In  2  Tidd's 
Practice,  1103  (9th  edition),  it  is  said,  "The  reason 
why  the  plaintiff  is  put  to  his  scire  facias  after  the  year 
is,  because  when  he  lies  by  so  long  after  judgment,  it 
shall  be  presumed  that  he  hath  released  the  execution  ; 
and  therefore  the  defendant  shall  not  be  disturbed, 
without  being  called  upon,  and  having  an  opportunity 
in  Court  of  pleading  the  release,  or  shewing  cause,  if 
he  can,  why  the  execution  should  not  go  ;"  and  2  Inst, 
470,  is  cited.  This  is  an  attempt  to  obtain  the  effect  of 
a  revival  by  scire  facias,  by  means  of  a  motion.  The 
costs  claimed  by  the  lessor  of  the  plaintiff  are,  properly 
speaking,  not  now  due :  the  defendant  is  entitled  now 
to  enforce  the  other  costs  by  attachment.  If  this  rule 
were  made  absolute,  it  is  not  shewn  how  it  can  be  car- 
ried into  effect:  the  lessor  of  the  plaintiff  does  not  pro- 
pose to  enter  up  satisfaction  on  the  record  of  the  judg- 
ment in  ejectment  for  the  costs  to  be  set  off.  Mortimer 
v.  Piggot  (a)  shews  that,  if  the  defendant  had  been  taken 
on  a  ca.  sa.  for  these  costs,  issued  after  the  year  and 
day,  he  would  have  been  discharged,  and  would  not 


(a)  4  A.  #  E.  3G3.  note  (d). 

Vol.  VII.  S  s 


waive 
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]837.       waive  the  objection  by  remaining  for  any  length  of  time 
J"   "         in  custody. 

Doe  dem.  J 

Stephens 
against 

Lord.  Goulburn  Serjt.  and  Channell,  contra.    The  scire 

facias  is  necessary,  not  to  create  or  revive  the  right 
given  by  the  judgment,  but  to  enable  the  successful 
party  to  have  the  fruits  of  the  judgment.  The  want  of 
a  scire  facias  stops  execution,  but  does  not  affect  the 
debt.  Thus  an  action  of  debt  may  be  brought,  after 
the  year  and  day,  on  the  judgment,  without  reviving  it 
by  scire  facias,  as  is  stated  in  2  Tidd,  1103.  [Cole- 
ridge J.  Could  the  account  be  taken  at  this  mo- 
ment?] The  absence  of  a  scire  facias  would  be  no 
impediment.  It  does  not  follow  that  a  claim  cannot  be 
made  available  by  way  of  set-off  because  it  cannot  be 
enforced  by  execution.  In  an  action  by  the  defendant 
against  the  lessor  of  the  plaintiff,  these  costs  could  be 
set  off.    [Coleridge  J.    Is  that  clearly  so  ?  («)] 

Lord  Denman  C.  J.  The  objection  is  fatal.  The 
judgment  has  expired.  We  cannot  tell  that  the  de- 
fendant might  not  have  a  good  plea  to  a  scire  facias  for 
reviving  it. 

Littledale,  Williams,  and  Coleridge,  Js.  con- 
curred. 

Rule  discharged. 

(a)  See  Reynolds  v.  JBeering,  4  Doug.  181,  and  S.  G,  note  (a)  to 
Evans  v.  Prosser,  3  T.  R.  188. 
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ARGUED  AND  DETERMINED 

IN  THE 

Court  of  QUEEN's  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

IK 

Hilary  Term, 

In  the  First  Year  of  the  Reign  of  Victoria. 


The  Judges  who  usually  sat  in  Banc  in  this  term  were 
Lord  Denman  C.  J.        Williams  J. 

LlTTLEDALE  J.  COLERIDGE  J. 


Mary  Caroline  Evans  against  Taylor. 

HPRESPASS.    The  first  count  was  for  breaking  and  On  a  question 
entering  the  plaintiff's  closes  covered  with  water,  dary  of^ma- " 
and  taking  and  converting  fish,  to  wit,  lamperns  &c.  but'iw^nffer 

part  of  the 

duchy  of  Lancaster,  a  document  of  the  time  of  Elizabeth  (when  the  manor  belono-ed  to 
the  duchy)  was  offered  in  evidence.  It  was  produced  from  the  duchy  office,  and  pur- 
ported to  be  a  survey  of  the  manor,  taken  by  J.  W.,  deputy  of  the  surveyor. general  of  the 
duchy,  by  authority  of  letters  of  deputation  to  J.  W.,  by  the  oaths  and  presentment  of  such 
of  the  tenants  of  the  manor  whose  names  were  subscribed.  The  names  of  twenty  per- 
sons followed,  described  as  "jurors  at  the  Court  of  Survey :  "  and  it  was  added,  that  they, 
being  examined,  did  present  &c.  Then  came  a  statement  of  the  boundaries,  a  list  of 
tenants  and  rents,  and  a  presentment  of  the  demesnes,  of  customs,  of  injuries  suggested, 
and  of  some  other  particulars.  No  authority  for  taking  the  survey  was  proved,  except  as 
above-mentioned. 

Held,  that  the  document  was  not  admissible,  either  as  a  survey  appearing  to  be  taken 
by  the  proper  officer,  agreeably  to  the  statute  Extenta  Mancrii,  4  Ed.  1.  *stat.  1.,  or  as 
furnishing  evidence  of  reputation. 

S  s  2  The 
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1838.  The  second  count  was  for  trespasses  on  the  plaintiff's 
several  fishery ;  the  third  for  trespasses  on  her  free 

Evans 

against  fishery  ;  the  fourth  for  taking  away  and  converting  dead 
fish  of  the  plaintiff.  The  defendant  pleaded,  I.  Not 
Guilty,  generally ;  2.  To  the  first  count,  that  the  closes 
were  part  of  the  river  Severn,  and  that  the  locus  in 
quo  was,  and  from  time  &c.  had  been,  part  of  a  public 
navigable  river  in  which  the  tide  flowed  and  reflowed, 
and  that  every  subject  of  the  realm,  at  the  times 
when  &c,  had  the  liberty  of  fishing  in  that  part  of  the 
same  river,  called  the  Severn  ;  3.  A  like  plea  to  the 
first  count,  alleging  the  closes  to  be  part  of  an  arm 
of  the  sea ;  4.  As  to  one  of  the  closes  mentioned  in 
the  first  count,  and  the  taking,  &c,  lamperns  therein, 
a  prescriptive  right  in  the  defendant  and  his  pre- 
decessors, occupiers  of  a  certain  messuage,  &c,  to 
fish  in  the  said  close  for  lamperns.  The  plaintiff,  by 
her  replication,  traversed  the  prescriptive  right,  and,  as 
to  the  closes  in  which  public  rights  were  claimed,  she 
prescribed  for  a  sole  and  several  fishery  in  those  closes 
as  being  within  and  parcel  of  the  manor  of  Minster- 
"worth,  of  which  she  was  seised  in  fee.  The  defendant 
traversed  the  alleged  rights  of  the  plaintiff;  and  issues 
were  joined  on  the  several  traverses. 

On  the  trial  before  Lord  Denman  C.  J.  at  the  Glou- 
cester summer  assizes,  1835,  the  plaintiff,  to  prove  that 
the  locus  in  quo  was  within  the  boundary  of  the  manor, 
called  as  a  witness  the  deputy  record  keeper  in  the 
duchy  of  Lancaster  office,  who  produced,  from  that 
office,  a  document  bearing  date  25th  October,  33  Eliz. 
A.  D.  1591,  at  which  time  the  manor  of  Minsterwortk 
was  parcel  of  the  duchy. 

It  was  headed,  "  Manor  of  Minsterwortk,  Gloucester- 
shire*   A  survey  thereof  taken  the  25th  day  of  October, 
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in  the  thirty-third  year"  &c,  "by  John  Worth,  gentle-  1838. 
man,  deputy  unto  Sir  John  Poyntz,  Knight,  General  Evans 
Surveyor  of  the  Duchy  of  Lancaster  lying  on  the  south  ^gainst 
parts,  by  the  authority  aforesaid  (a)9  performed  by  the 
oaths  and  presentment  of  such  of  the  tenants  of  the  said 
manor,  as  hereafter  follows/'  viz,    Then  followed  a  list 
of  twenty  names,  in  the  margin  of  which  was  written 
"  The  names  of  the  jurors  at  the  Court  of  Survey." 
And  after  the  names  was  written,  "  Who,  being  ex- 
amined, do,  for  the  circuit  and  boundary  of  the  said 
manor,  present :   That  the  boundary  of  the  said  manor 
beginneth "  &c.  (setting  out  the  limits)  :   "  Without 
which  circuit  and  boundary  aforesaid  there  lieth  "  &c. 
(mentioning  some  outlying  lands  and  premises,  and  the 
tenants  of  them) :  "  Within  which  circuit  and  boundary 
of  the  said  manor,  and  within  the  circuit  of  the  recited 
premises,  all  waifs,  strays,  felons'  goods,"  &c,  "  and  all 
other  things  incident  to  a  royalty  do  belong  unto  her 
Majesty."    Then  followed  lists  of  the  "  supposed  free- 
holders," and  of  the  customary  tenants,  with  their 
holdings ;  an  entry  of  "  certain  rents  due  to  her  Ma- 
jesty "  by  the  tenants  and  inhabitants  of  the  manor ;  a 
presentment  of  the  demesnes;  a  statement  of  customs 
(as  to  commons^  officers  of  the  manor,  &c);  and  a 
presentment  of  "  injury  suggested"  by  reason  of  certain 
irregularities.    In  this  part  of  the  survey  it  was  pre- 
sented "  That  the  fishing  of  the  river  Severn,  from 

(a)  The  survey  was  bound  up  in  a  volume  with  others,  and  the  first 
survey  in  the  volume  had  a  similar  heading  (mutatis  mutandis)  to  that 
set  forth  above,  except  that,  in  place  of  the  words  "by  the  authority 
aforesaid,  performed,  by  the  oaths,"  were  the  following ;  "  by  virtue  of 
letters  of  deputation  unto  the  said  John  Worth  made,  dated"  &c,  "  by 
the  commandment  of  the  Honourable  Sir  Thomas  Hcncadgc,  Knight 
Chancellor  of  the  said  duchy  as  also  by  oaths,"  &c.  The  intermediate 
surveys  all  referred  to  the  "authority  aforesaid." 

S  s  3  CreweU 
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1838.      Crewell  Cross  to  Woodleys  Bridge,  doth  belong  unto  her 
Majesty,  which  is  used  and  enjoyed  by  the  tenants  and 

Evans  #  ^ 

against      inhabitants  of  the  said  manor  under  the  yearly  rent 

Taylor. 

aforesaid,  between  which  boundaries  of  the  said  river 
divers  of  the  tenants  and  inhabitants  of  Elmore  do  fish, 
where  by  right  they  ought  not ;  which  is  to  the  great 
prejudice  and  hindrance  of  the  tenants  of  the  said 
manor,  because  they  rent  it  as  aforesaid ;  the  names  of 
which  tenants  and  inhabitants  are  as  follows,"  &c.  The 
survey  closed  with  a  statement  of  the  total  amounts  of 
different  rents. 

It  was  proved  that  an  order  had  been  made  by  the 
Queen  for  payment  of  the  surveyor  general's  expenses 
in  making  the  above  survey.  The  manor,  with  all 
waters,  fisheries,  &c,  was  granted  away  from  the  Crown 
by  James  I. 

The  Lord  Chief  Justice  thought  the  survey  inad- 
missible, there  being  no  proof  of  any  authority  under 
which  it  was  made.  The  plaintiff's  counsel  argued 
that  it  was  at  least  evidence  of  reputation  ;  but  his  Lord- 
ship refused  to  admit  the  document.  A  verdict  having 
been  found  for  the  defendant,  Talfourd  Serjt.,  in  Michael- 
mas term  1835,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  (among  others)  of  the  rejection  of  evidence. 
He  cited,  in  moving,  Nicholls  v.  Parker  (a),  Freeman  v. 
Phillipps  (&),  Crease  v.  Barrett  (c),  and  Drinkwater  v. 
Porter  (d).    In  Hilary  term  1837  {e)} 

Ludlow  Serjt.  and  R.  V.  Richards  shewed  cause.  First, 
as  to  the  manner  of  introducing  the  survey:  it  was 

(a)  14  East,  331.  (&)  4  M, .  $  S.  486. 

(c)  1  C.  M.  %  R.  919.    S.  C.  5  Tyrwh,  458.     (rf)  7  C.  #  P.  181. 
(e)  January  17th.    Before  Lord  Denman  C  J.,  Williams  and  Cole- 
ridge Js.  * 


merely 
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merely  proved  to  have  come  from  the  Duchy  office,  1838. 
without  any  more  particular  evidence  as  to  the  custody, 
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or  the  documents  with  which  it  was  associated.    The  against 

Taylor. 

extent  of  Crown  lands,  admitted  in  JRowe  v.  Bren- 
ton  (a),  was  introduced  by  much  fuller  preliminary  evi- 
dence. Next,  such  a  document  as  this  may  be  evidence 
as  between  the  Crown  and  a  subject,  and  yet  not  be  so 
as  between  private  persons.  And,  further,  no  com- 
mission or  other  authority  is  shewn  for  taking  this  survey : 
it  has  the  character  of  a  mere  voluntary  enquiry  made  by 
a  proprietor  into  the  condition  of  his  own  estate.  And, 
at  all  events,  if  the  officers  of  the  Crown  could  enquire 
into  the  existence  of  a  fishery  as  part  of  the  possessions 
of  the  duchy,  and  the  value  of  such  fishery,  they  could 
not  authoritatively  lay  down  its  boundary. 

Talfourd  Serjt.,  Shepherd,  and  Lumley,  contra.  The 
survey  was  part  of  a  series  of  documents  relating  to  the 
possessions  of  the  duchy,  produced  from  the  duchy 
office,  a  place  publicly  known,  and  where  such  an  in- 
strument ought  to  be  found  if  genuine ;  it  was  brought 
into  Court  by  the  proper  officer ;  and  there  is  no  ground 
for  the  distinction  suggested  between  cases  where  the 
Crown  is  a  party  and  those  where  the  dispute  is  between 
private  persons.  [Lord  Denman  C.  J.  I  believe  that 
distinction  has  never  hitherto  been  taken.  I  do  not 
think  that  we  are  at  all  impressed  with  the  argument  as  to 
the  custody,  or  as  to  the  transfer  of  this  manor  from  the 
Crown  to  a  private  person.]  Then  as  to  the  survey 
itself.  It  was  made  by  the  Crown ;  it  related  to  a  matter 
of  public  concern ;  and  the  officer  taking  it  appears  to 
have  been  one  whose  duty  it  was  to  conduct  such  an 


(a)  8  B.  £  C.  747. 

S  s  4, 
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1838.  inquiry  into  the  possessions  of  the  Duchy,  It  would 
Ev4Ng  have  been  against  his  duty  to  do  it  without  authority. 
against  This  was  the  line  of  argument  pursued  by  Bayley  J.  in 
Howe  v.  Brenton  (a),  on  the  question  whether  the  ex- 
tent of  the  manor  of  Tewinglon  was  admissible  in  evi- 
dence, no  statement  appearing  upon  it  of  the  authority 
under  which  it  was  taken,  and  no  commission  for  taking 
it  being  produced.  Bayley  J.  there  appears  to  have  re- 
lied upon  the  circumstance  that  the  extent  appeared  to 
have  been  taken  conformably  to  the  statute  Extenta 
Manerii  (b).  The  survey  here  follows  very  nearly  the 
order  prescribed  by  the  statute,  and  may  therefore  be 
presumed  to  have  been  made  in  pursuance  of  it.  Lord 
Tenterden  said  of  the  extent  just  mentioned,  in  Rowe  v. 
Brenton  (c),  "  The  only  ground  of  argument  against  its 
reception  is,  that  it  does  not  appear  to  be  taken  under 
any  warrant  from  the  King  or  any  competent  authority; 
but  considering  the  nature  of  the  instrument  itself,  and 
the  statute  that  requires  such  things  to  be  done,  and 
the  place  in  which  it  is  found,  we -must  presume  that  it 
was  not  taken  without  proper  authority.  I  do  not  know 
that  that  authority  need  be  given  by  any  letters-patent 
or  any  instrument;  I  do  not  know  that  the  King  might 
not,  verbally,  or  by  one  of  the  superior  officers,  have 
directed  it  to  be  taken  :  we  must  presume  that  it  was 
taken  by  a  competent  authority."  In  The  Vicar  of 
Kellington  v.  The  Master  and  Fellows  of  Trinity  Col- 
lege (d),  a  survey  of  ecclesiastical  possessions,  taken  in 
1563,  and  produced  from  the  First  Fruits  office,  was 
held  admissible  without  proof  of  the  authority  under 
which  it  was  made ;  and  Parker  C.  B.  said,  44  These 
surveys  have  always  been  allowed  as  proper  evidence, 


(a)  3  Mann.  §  R.  169,  8  B.  #  C.  749.  (b)  Stat.  4  Ed.  1.  stat.  1. 
(c)  3  Mann.  $  R.  169.    8  B.  #  C.  748,  749.  {d)  1  Wils.  170. 

and 
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and  to  be  read,  notwithstanding  the  commissions  under  1838. 
which  they  were  taken  be  lost."    But,  further,  the  ~ 
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present  survey  was  at  all  events  evidence  of  reput-  against 

r  J  Taylor. 

ation,  being  the  declaration  of  persons  who  at  the 
time  were  tenants  of  the  manor.  The  answers  of 
tenants  of  the  manor  at  an  assession  court  were  ad- 
mitted in  JRowe  v.  Brenton  (a).  In  Crease  v.  Barrett  {b) 
the  answers  of  conventionary  tenants  of  the  manor  were 
held  admissible  as  evidence  of  reputation  coming  from 
persons  connected  with  the  place  and  subject  matter  to 
which  the  alleged  custom  related.  The  declarations  of 
a  deceased  lord  as  to  boundary  were  held  there  to  have 
been  properly  rejected  as  evidence  of  reputation ;  but 
that  was  because  they  did  not  relate  to  the  boundary 
of  the  manor,  but  to  that  of  the  lord's  own  waste. 
\_Coleridge  J.  The  declaration,  being3  in  substance, 
that  his  boundary  came  up  to  a  certain  point,  might 
be  for,  rather  than  against,  his  own  interest.]  Sup- 
posing, here,  that  the  persons  whose  names  are  affixed 
to  the  survey  were  merely  ten  or  twenty  of  the  tenants 
assembled  without  authority,  still  their  report  is  the 
declaration  of  neighbouring  persons,  having  a  concern 
in  the  subject-matter,  that  an  exclusive  right  belonged 
to  the  Crown  in  a  public  navigable  river.  If  reputation 
is  evidence  to  affirm  public  rights,  it  is  evidence  to  nar- 
row them  :  this  was  ruled  in  Drinhsoater  v.  Porter  (c). 

,  Cur.  adv,  mlt. 

Lord  Denman  C.  J.  in  this  term,  January  19th, 
delivered  the  judgment  of  the  Court  as  follows. 

On  the  trial  of  this  cause  before  me  at  Gloucester,  I 

(a)  H  It.  %  C.  7tf5.      {(>)  1  C.  M.  $  li.  919.    8,  C,  5  Tyrwh.  45& 
(c)  7  C.  Sf  P.  181. 

rejected 
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1838.  rejected  a  document  tendered  in  evidence,  as  to  the  ad~ 
~  missibility  of  which  we  have  entertained  considerable 

Evans  j 

against      doubt.  It  was  the  survey  of  the  manor  of  Minsterworth, 

Taylor. 

parcel  of  the  possessions  of  the  Duchy  of  Lancaster, 
made  by  a  person  named  "  deputy  to  Sir  J.  Poyntz," 
surveyor,  appointed  by  Queen  Elizabeth,  on  the  finding 
of  certain  tenants  of  the  manor  at  a  court  of  survey. 
The  evidence  was  tendered  to  shew  what  were  the 
boundaries  of  the  manor.  The  action  was  in  trespass 
on  plaintiff's  close  covered  with  water,  on  her  free 
fishery,  and  on  her  several  fishery,  with  a  count  for 
trespass  in  carrying  away  plaintiff's  fish.  Besides  the 
general  issue,  defendant  placed  several  justifications  on 
the  record  ;  but  the  only  one  on  which  the  trial  pro- 
ceeded was,  that  defendant  and  all  those  who  held 
his  messuage  and  tenements  (abutting  on  the  locus  in 
quo),  for  sixty  years,  had  and  enjoyed  the  privilege  of 
fishing  for  lamperns  in  the  locus  in  quo.  The  replica- 
tion (a)  stated  that  the  plaintiff,  as  lady  of  the  manor  of 
Minsterworth,  and  all  those  &c,  have  enjoyed  from 
time  beyond  memory  the  sole  and  several  privilege  of 
fishing  on  the  close,  which  was  the  river  Severn,  at  that 
spot.  This  right  being  traversed,  it  was  necessary  to 
show  that  the  locus  in  quo  was  in  the  manor  of  Min- 
sterworth ;  and  the  survey  was  tendered  for  the  purpose 
of  proving  it. 

On  the  argument  before  us  the  admissibility  of  this 
document  was  mainly  rested  on  the  authority  of  Rowe 
v.  Brenton(b),  where  the  Court  admitted  a  document 
purporting  to  be  an  extent  of  the  manor  of  Tewing- 

(a)  The  replication,  as  to  this  plea,  merely  traversed  the  prescriptive 
right  as  pleaded.    See  p.  618,  ante. 
{b)  8B.$  C.  747. 

ton, 


in  the  First  Year  of  VICTORIA. 


625 


against 
Taylor. 


ton,  temp.  Edw.  3.,  by  the  steward  of  the  king's  land  on  1838. 
this  side  Trent.  They  decided  that  the  statute  applied  Ev^s 
to  the  possessions  of  the  Duchy,  as  well  as  those  of  the 
Cfown.  Whether  the  statute  authorised  more  than 
one  survey  to  be  made  was  not  argued ;  but,  assuming 
that  this  ought  to  be  done  from  time  to  time,  the  Court 
very  reasonably  inferred  from  the  form  and  contents  of 
the  document  that  it  was  an  act  of  official  duty  pre- 
scribed by  that  statute.  The  question  turned  there 
wholly  on  the  right  of  the  conventionary  tenants  of 
lands  in  certain  manors  belonging  to  the  Duchy  to 
minerals  there  found.  The  document  stated  the  privi- 
leges enjoyed  by  such  tenants.  Now  the  eighth  section 
of  the  statute  4  Ed.  1.  (stat.  1.)  directs  enquiry  to  be  made 
of  freeholders'  services,  value,  and  rent,  whether  they 
follow  the  county  court,  and  what  heriots  are  payable  to 
the  lord ;  and  the  ninth  section  directs  enquiry  also  "  of 
customary  tenants,  that  is  to  wit,  how  many  there  be, 
and  how  much  land  every  one  of  them  holdeth ;  what 
works  and  customs  he  doth,  and  what  the  works  and 
customs  of  every  tenant  be  worth  yearly,  and  how  much 
rent  of  assize  he  paid  yearly  besides  the  works  and  cus- 
toms, and  which  of  them  may  be  taxed  at  the  will  of  the 
lord,  and  which  not."  The  Court,  considering  that  this 
document  conveyed  direct  information  on  the  very  point 
in  issue,  and  might,  on  the  grounds  above  stated,  have 
been  in  exact  conformity  with  the  aforesaid  statute, 
were  surely  well  warranted  in  holding  the  instrument 
authentic  and  legitimate. 

It  is,  however,  remarkable  that  this  statute,  Extenta 
Manerii,  does  not  contain  the  word  manor,  though  no 
doubt  that  species  of  property  is  within  it ;  but  it  gives 
no  power  to  define  boundaries  of  manors- 

The 
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1838.  The  report,  then,  of  the  deputy  surveyor,  that  the 

tenants  of  a  particular  manor  had  at  a  Court  of  survey 

Evans 

against  found  its  boundaries,  is  a  statement  which  they  were  not 
authorised  by  this  statute  to  make,  nor  he  to  receive ; 
and  the  contents  of  this  document  do  not  bring  it  within 
the  description  of  proceeding  enjoined  by  this  statute.  If 
this  be  so  (and  I  may  observe  that  Rowe  v.  Brenton  {a) 
was  never  mentioned  at  Nisi  Prius),  we  must  now  exa- 
mine the  argument  which  was  then  pressed  on  my  con- 
sideration. It  was  contended  that,  though  the  proceed- 
ing of  Sir  John  Poyntz  might  have  no  legal  authority, 
yet  the  reported  declaration  of  the  tenants  of  the  manor 
must  be  considered  good  evidence  as  shewing  the  repu- 
tation of  that  time  in  respect  of  its  boundaries ;  Freeman 
v.  Phillips  (b)  and  Crease  v.  Barrett  (c)  were  cited  to 
this  effect.  But  in  the  former  case  there  had  been  an 
actual  suit  in  the  Exchequer:  depositions  then  taken 
of  persons  representing  the  same  interest  as  that  of 
plaintiff  Freeman  were  produced.  The  only  presump- 
tion then,  that  the  Court  had  to  make,  was  that  these 
were  real  parties  to  the  suit,  and  that  they  made  the 
depositions  actually  sworn  to  in  their  names.  In  the 
latter  case  no  doubt  existed  that  similar  depositions, 
made  by  conventionary  tenants  in  answer  to  interroga- 
tories, were  the  real  statements  of  parties  actually  in- 
terested in  a  pending  proceeding,  though  the  nature  of  it 
(owing  to  the  loss  of  the  commission)  could  not  be  ascer- 
tained. A  similar  presumption  of  verity  in  the  proceed- 
ings was  the  only  thing  here  required  to  make  the 
depositions  good  evidence.  The  present  case  is  entirely 
different ;  for  the  deputy  surveyor  of  the  Duchy  does 

(a)  8  B.  §  C.  737.  (b)  4  M.  $  S.  486. 

(c)  i  Cro.  Mt  $  E,  919.    S,  C.  5  Tyrwh.  458. 
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not  appear  to  have  had  any  authority  to  institute  the  1858. 
enquiry ;  and,  stripped  of  this  authority,  he  has  not 

J  Evans 

merely  no  right  to  make  any  kind  of  return,  but  the  against 

Taylor. 

presumption  that  he  did  make  it  falls  to  the  ground. 
The  paper  may  have  been  written  by  any  clerk  idling 
in  the  office,  from  his  own  imagination,  or  compiled  pos- 
sibly by  some  interested  person  in  furtherance  of  a 
sinister  object  of  his  own.  From  these  considerations,  it 
appears  that  the  document  was  no  evidence  for  any 
purpose. 

Rule  discharged  (a). 

(a)  See  Brisco  v.  Lomax,  May  3d,  1838. 


c 


Prince  against  Samo. 
ASE  for  a  malicious  arrest  for  60/.     Plea,  Not  A  witness,  who 

.,  has  been  cross- 

(jrUlIty.  examined  as  to 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Mid-  ^id^n^par^ 
dlesex  sittings  after  Trinity  term  1836,  it  appeared  ^^imeta^ 
that,  in  the  action  in  which  the  defendant  arrested  the  not>  on1  that 

ground,  be  re- 
plaintiff,  the  defendant's  claim  had  been  60/.  for  money  examined  as  to 

other  assertions, 

lent;  that  the  plaintiff  had  resisted  the  claim  on  the  made  by  the 

plaintiff  in  the 

ground  that  the  advance  was  a  gut  and  not  a  loan;  same conversa- 
that  the  verdict  had  been  in  his  favour,  and  that  he  c^nnette^with 
had  had  judgment  thereupon.    In  the  present  action,  a  to^cTthe* 
witness  for  the  plaintiff,  his  attorney,  stated,  on  cross-  cross-examina- 

r  7  tion  related. 

examination,   that   the  now  plaintiff,  after  the  first  Although  the 

assertions,  as 

action,  had  indicted  a  witness,  who  appeared  for  the  to  which  it  is 
defendant  on  the  first  trial,  for  perjury  at  that  trial;  re-examine,  be 
that  the  now  plaintiff  had  been  a  witness  on  the  trial  of  °t™  subject- 
that  indictment,  and  had  then  stated,  on  his  cross-exami-  ^^t°^ 
nation,  that  he  had  been  remanded  by  the  Court  for 
the  relief  of  Insolvent  Debtors.    The  counsel  for  the 

plaintiff, 
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1838.       plaintiff,  on  the  re-examination  of  this  witness,  proposed 
to  ask  him  whether  the  plaintiff  had  not  also,  on  the 

Prince 

against       trial  of  the  indictment,  sworn  that  the  advance  now  in 

Samo.  . 

question  was  a  gift,  and  not  a  loan.  The  question  was 
objected  to;  and  the  Lord  Chief  Justice  ruled  that  it 
could  not  be  put.  Verdict  for  the  defendant.  In 
Michaelmas  term,  1836,  Sir  F.  Pollock  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  had. 

Sir  W.  W.  Follett  and  Chandless,  shewed  cause  in 
Michaelmas  term  last(<z).  The  question  rejected  did 
not  arise  out  of  the  cross-examination.  It  will  be 
argued  that  this  case  falls  within  the  supposed  rule,  that 
the  whole  of  a  conversation  may  be  given  in  evidence,  if 
any  part  of  it  be  so  given.  But  the  rule  is  not  so  ge- 
neral. There  may,  in  the  case  of  a  written  document, 
be  a  difficulty  in  separating  matter  connected  with  that 
which  is  insisted  on  by  the  party  producing  such 
document  from  the  matter  not  so  connected,  because  the 
whole  document,  not  a  part  of  it,  is  laid  before  the  jury : 
but,  in  the  case  of  parol  evidence,  a  witness  should  be 
stopped  as  soon  as  he  proceeds  to  state  what  is  not  ma- 
terial. The  principle  upon  which  one  part  of  a  con- 
versation is  admitted  when  another  has  been  proved  is, 
that  otherwise  some  qualification  or  explanation  of  the 
part  received  in  evidence  might  be  excluded.  That 
principle  stops  short  of  making  the  whole  conversation 
admissible,  whether  or  not  connected  with  the  part 
proved.  \_Patteson  J.  referred  to  1  Stark.  Ev.  180.  ed  2. : 
<c  Where  a  witness  has  been  cross-examined  as  to  a  con- 

(a)  November  21st,  1837,  before  Lord  Denman  C.  J.,  Patteson,  Wil- 
liams, and  Coleridge  Js. 
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versation  with  the  adverse  party  in  the  suit,  whether  1838. 

criminal  or  civil,  the  counsel  for  that  party  has  a  right 

to  lay  before  the  Court  the  whole  which  was  said  by  against 

*  Samo. 

his  client  in  the  same  conversation ;  not  only  so  much 
as  may  explain  or  qualify  the  matter  introduced  by  the 
previous  examination,  but  even  matter  not  properly 
connected  with  the  part  introduced  upon  the  previous 
examination,  provided  only  that  it  relate  to  the  subject- 
matter  of  the  suit ;  because  it  would  not  be  just  to  take 
part  of  a  conversation  as  evidence  against  a  party,  with- 
out giving  him  at  the  same  time  the  benefit  of  the  entire 
residue  of  what  he  said  on  the  same  occasion."]  That 
is  laid  down  exclusively  on  the  authority  of  a  dictum  of 
Abbott  C.  J.  in  The  Queen's  Case  (a).  It  will  be  found 
that  this  dictum  was  extra-judicial,  the  questions  pro- 
pounded by  the  House  of  Lords  relating  to  the  declar- 
ations of  a  third  party ;  and  the  judges  confine  the 
doctrine  respecting  these  to  matter  shewing  the  signi- 
fication of  the  words  and  declarations  previously  given 
in  evidence,  and  the  motive  for  uttering  them:  and 
the  distinction  between  the  two  cases  cannot  be  sup- 
ported. But  even  the  dictum  is  limited  to  the  sub- 
ject-matter of  the  suit:  here  the  matter  proposed  to  be 
given  in  evidence  related  to  a  previous  suit.  There 
were,  in  fact,  two  different  conversations.  Except  from 
the  subject-matter,  it  would  be  impossible  to  lay  down 
a  test  as  to  what  did  or  did  not  form  part  of  a  single 
conversation.  Every  thing  that  passes  while  the  par- 
ties conversing  remain  in  each  other's  company  cannot 
necessarily  belong  to  the  same  conversation ;  as,  for  in- 
stance, where  two  parties  make  a  long  journey  together 
in  the  same  carriage. 

(a)  2  Ii.  $  Ji.  297,  298. 

Sir 
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1838.  Sir  F.  Pollock  and  Ball,  contra.   It  is  impossible  to  re- 

sist  this  rule,  except  upon  arguments  which  would  shew 

against  that  a  part  of  a  letter  may  be  read  without  reading  the 
whole.  Indeed  the  separation  of  a  written  document 
into  distinct  subject  matters  is  much  easier  than  such 
a  process  in  the  case  of  oral  conversation  (a).  It  is  true 
that  in  Chancery  a  party  of  whose  answer  a  portion  has 
been  read  is  not  entitled  to  insist  upon  every  thing  con- 
tained in  the  answer  being  taken  as  proved :  but,  at 
law,  the  whole  must  be  read  if  a  part  be  read ;  Lynch 
v.  Gierke  (&),  Earl  of  Bath  v.  Bathersea  (c),  where  it  is 
said  that  "  it  is  like  examination  of  witnesses."  [Cole- 
ridge J.  Has  the  question  ever  been  decided  as  to  de- 
positions ?]  No  express  decision  has  been  found. 
This  comes  within  the  analogy  of  an  admission,  as 
to  which  the  following  rule  is  laid  down  in  I  Phil, 
Ev.  110.  (ed.  7.)(d):  "  It  is  scarcely  necessary  to  ob- 
serve, that  the  whole  of  an  admission  must  be  taken 
together,  in  order  to  shew  distinctly  the  full  meaning 
and  sense  of  the  party.  Thus,  if  a  person,  in  making 
an  admission  against  his  own  interest,  refers  to  a  written 
paper,  without  which  the  admission  is  not  complete,  the 
contents  of  the  paper  ought'  to  be  shewn,  before  the 
statement  can  be  used  as  evidence  against  the  party. 
Or,  if  a  person  says,  4  that  he  did  owe  a  debt,  but  that 
he  had  paid  it,'  such  an  admission  would  not  be  received 
as  evidence  to  prove  the  debt,  without  being  also  evi- 
dence of  the  payment.  What  he  has  said  in  his  own 
favour  may  perhaps  weigh  very  little  with  the  jury, 
while  his  admission  against  himself  may  be  conclusive; 
however,  it  is  reasonable,  that  if  any  part  of  his  state- 

(a)  See  Catt  v.  Haward,  3  Stark.  N.  P.  C.  6.        (b)  3  Salk.  154. 

(c)  5  Mod.  9.    And  see  1  Stark,  Ev.  286,  287.  (2d  ed.) 

(d)  See  1  Phil.  Ev.  357.  (8th  ed.) 

ment 
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ment  is  admitted  in  evidence,  the  whole  should  be 
admitted."  In  Thomson  v.  Austen  (a)  Abbott  C.  J.  said, 
"  It  is  at  all  times  a  dangerous  thing  to  admit  a  portion 
only  of  a  conversation  in  evidence,  because  one  part 
taken  by  itself  may  bear  a  very  different  construction, 
and  have  a  very  different  tendency,  to  what  would  be 
produced  if  the  whole  were  heard ;  for  one  part  of  a 
conversation  will  frequently  serve  to  qualify  and  to 
explain  the  other.''  [They  then  contended  that  the 
matter  referred  to  by  the  question  was  in  fact  connected 
with  the  matter  previously  received  in  evidence;  but 
the  Court  intimated  that,  from  the  course  taken  at  the 
trial,  and  in  moving  for  the  rule,  this  line  of  argument 
was  not  open  to  them.] 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  in  this  term  {January  29th), 
delivered  the  judgment  of  the  Court. 

This  was  an  action  for  malicious  arrest  on  a  false 
suggestion  that  money  was  lent  by  defendant  to  plaintiff, 
when  it  had  been  in  fact  given.  The  plaintiff  called  his 
attorney  as  a  witness ;  he  happened  to  have  been  present 
at  the  trial  of  a  prosecution  for  perjury  instituted  by  the 
plaintiff  against  a  witness  in  the  action  wherein  he  had 
been  arrested.  The  defendant's  counsel  inquired  of 
him,  in  cross-examination,  whether  the  plaintiff  had  not, 
on  the  trial  for  perjury,  stated  that  he  himself  had  been 
insolvent  repeatedly,  and  remanded  by  the  Court.  This 
question  was  not  objected  to.  On  his  re-examination  the 
same  witness  was  asked  whether  plaintiff  had  not  also, 
on  that  occasion,  given  an  account  of  the  circumstances 
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1 838.  out  of  which  the  arrest  had  arisen,  and  what  that  account 
—  was,  for  the  purpose  of  laying  before  the  jury  proof  that 

against       the  arrest  was  without  cause,  and  malicious,  of  both  which 

Samo. 

facts  there  was  scarcely  any,  if  any,  evidence  whatever. 
This  question,  expressly  confined  to  that  purpose,  was 
whether  plaintiff  did  not  say,  in  the  course  of  his  ex- 
amination, that  the  money  was  given,  and  not  lent.  To 
this  question  the  defendant's  counsel  objected,  not  on 
account  of  its  leading  form,  but  because  the  defendant's 
having  proved  one  detached  expression  that  fell  from 
the  plaintiff  when  a  witness  does  not  make  the  whole 
of  what  he  then  said  evidence  in  his  own  favour.  My 
opinion  was  that  the  witness  might  be  asked  as  to  every 
thing  said  by  the  plaintiff,  when  he  appeared  on  the 
trial  of  the  indictment,  that  could  in  any  way  qualify  or 
explain  the  statement  as  to  which  he  had  been  cross- 
examined,  but  that  he  had  no  right  to  add  any  in- 
dependent history  of  transactions  wholly  unconnected 
with  it. 

That  a  witness's  statement  of  some  one  thing  said  by 
him,  though  drawn  out  by  a  cross-examination,  does 
not  permit  the  opposite  party  to  add  to  it  all  that  he 
may  have  uttered  on  the  same  occasion,  was  in  effect 
decided  by  seven  out  of  eight  Judges  whose  opinion 
was  taken  by  the  House  of  Lords  in  the  progress  of  the 
bill  of  Pains  and  Penalties  against  her  Majesty  Queen 
Caroline  {a).  Lord  Tenterden,  in  delivering  that  opinion, 
said,  "  I  think  the  counsel  has  a  right,  upon  re-examin- 
ation, to  ask  all  questions,  which  may  be  proper  to  draw 
forth  an  explanation  of  the  sense  and  meaning  of  the 
expressions  used  by  the  witness  on  cross-examination,  if 

(a)  2  S.  #  JB.  297. 

they 
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they  be  in  themselves  doubtful,  and,  also,  of  the  motive,  1838. 
by  which  the .  witness  was  induced  to  use  those  ex-  ~~ 

J  ,  Prince 

pressions ;  but,  I  think,  he  has  no  right  to  go  further, 
and  to  introduce  matter  new  in  itself,  and  not  suited  to 
the  purpose  of  explaining  either  the  expressions  or  the 
motives  of  the  witness."  And,  "  as  many  things  may 
pass  in  one  and  the  same  conversation  "  which  do  not 
relate  to  either,  the  learned  Chief  Justice  declared  the 
opinion  of  the  Judges,  that  the  witness  could  not  be  re- 
examined even  to  the  extent  of  all  that  might  have  passed 
relating  to  his  becoming  a  witness,  to  which  the  state- 
ment proved  had  reference. 

Lord  Wynford,  then  Mr.  Justice  Best,  it  is  true,  dis- 
sented (a)  from  this  doctrine,  and  thought  that  the  whole 
matter  that  passed  in  the  same  conversation  was  made 
admissible  by  the  adversary's  introduction  of  any  part. 
But  he  rested  his  dissent  on  the  propriety  of  giving  a 
witness  a  full  opportunity  of  self-vindication,  which,  in 
truth,  the  opinion  of  the  seven  Judges  already  secured 
for  him ;  and  he  also  lamented  that  the  prevailing  rules 
of  evidence  were  too  narrow,  and  thus  proved  that  he 
rather  thought  it  a  good  opportunity  to  extend  them, 
than  was  contented  to  abide  by  them. 

Lords  Eldon  and  JRedesdale  are  also  reported,  in  the 
Parliamentary  Debates  (b),  to  have  intimated  their  dis- 
agreement from  the  opinion  of  the  seven  Judges.  They 
however  acted  upon  it;  and  the  extreme  caution  with 
which  the  former  learned  Lord  framed  and  often  re- 
modelled the  question  to  be  proposed  to  the  Judges  can 
hardly  be  reconciled  with  the  doctrine  that  the  whole 


(a)  See  2  Hansard's  Pari.  Deb.  New  Series,  p.  1302. 

(b)  2  Hansard's  Pari.  Deb.  New  Series,  pp.  1309,  1310. 
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1838.  of  what  passed  at  the  conversation  referred  to  was  for 
that  reason  admissible. 

Prince 

against  Upon  the  whole,  we  think  it  must  be  taken  as  settled 
that  proof  of  a  detached  statement  made  by  a  witness  at 
a  former  time  does  not  authorise  proof  by  the  party 
calling  that  witness  of  all  that  he  said  at  the  same  time, 
but  only  of  so  much  as  can  be  in  some  way  connected 
with  the  statement  proved. 

But,  in  the  present  case,  the  statement  did  not  pro- 
ceed from  a  witness,  but  from  a  party  to  the  suit ;  and 
the  opinion  delivered  by  Lord  Tenterden  is  not  only 
confined  to  the  former  case,  but  is  expressly  said  by  him 
not  to  apply  in  the  latter.  His  language  is  accurately 
cited  by  Mr.  StarJcie  {Evidence,  vol.  i.  180.  ed.  2.),  from 
2  B.  8?  B.  297.  (His  Lordship  here  read  the  passage 
cited  ante,  p.  628,  9.) 

We  forbear  from  entering  into  a  detailed  examination 
of  the  doctrine  here  laid  down.  We  have  considered  it 
repeatedly  with  the  utmost  care  and  with  all  the  diffi- 
dence inspired  by  such  an  authority ;  but  we  cannot 
assent  to  it.  We  will  merely  observe  that  it  was  not 
introduced  as  an  answer  to  any  question  proposed  .by  the 
House  of  Lords,  and  may  therefore  be  strictly  regarded 
as  extra-judicial ;  that  it  was  not  necessary  as  a  reason 
for  the  answer  to  the  question  that  was  proposed ;  that 
it  was  not  in  terms  adopted  by  Lord  Eldon,  or  any  of 
the  other  Judges  who  concurred ;  that  it  was  expressly 
denied  by  Lords  JRedesdale  and  Wynford ;  and  that  it 
does  not  rest  on  any  previous  authority.  We  ought  to 
add  that,  in  our  opinion,  the  reason  of  the  thing  would 
rather  go  to  exclude  the  statements  of  a  party  making 
declarations  which  cannot  be  disinterested. 

Nothing  would  be  more  easy  than  to  find  or  imagine 

examples 
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examples  of  the  extreme  injustice  that  might  result  1838. 
from  allowing  such  statements  to  be  received.  But 

°  Prince 

none  can  be  stronger  than  the  actual  case.    Because  the  against 


plaintiff  was  shewn  to  have  said  that  he  was  insolvent, 
he  would  have  been  allowed,  without  any  reference  to 
his  own  insolvency,  to  prove  by  his  discourse  at  the 
same  period  every  averment  in  his  declaration,  with 
every  circumstance  likely  to  excite  prejudice  and  odium. 
And,  if  this  were  evidence,  the  jury  would  be  bound  to 
consider,  and  might  give  full  effect  to  it,  and  thus  award 
large  damages  for  an  injury  of  which  no  particle  of 
proof  could  be  found  but  the  plaintiffs  own  assertion. 

We  are  of  opinion  that  the  line  was  correctly  drawn 
at  the  trial;  and  this  rule  must  be  discharged. 

Rule  discharged  (a). 

(a)  See  2  Phil.  Ev.  942.  (8th  ed.) 
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Doe  on  the  demise  of  William  Hodgson 
Cadogan  against  David  Ewart. 

^  JgJECTMENT  for  lands  in  Cumberland.  Issue 

to  trustees,  to  having  been  ioined,  the  facts  were  stated,  by  con- 

pay  debts,  and  °  J  *  J 

invest  the  sur-  sent  of  parties,  for  the  opinion  of  this  Court,  in  a  case, 

plus,  and  to  re- 
ceive the         which  was  substantially  as  follows. 

interest,  and 

pay  it  to  his         Hichard  Hodgson,  by  his  will,  dated  18th  January 

wife  during  her  i     •     i  /   \  -r         -r\  t  -r-r   7  11 

life  and  widow-  1828,  devised  (a)  unto  Jane  Dalston  Hodgson  and  her 

hood,  and  after- 
wards to  apply  assigns, 
the  interest,  or  a  sufficient  part,  to  the  maintenance  of  his  daughter  until  she  should 
attain  the  age  of  twenty-five,  and  then  to  pay  and  assign  the  principal  and  unapplied  in- 
terest to  her;  but,  in  case  she  should  happen  to  die  before  attaining  that  age,  leaving  lawful 
issue,  then  in  trust  to  pay  the  same  to  such  issue,  share  and  share  alike,  if  more  than  one, 
as  soon  as  they  should  respectively  attain  twenty-one,  and  to  pay  the  interest  towards  their 
maintenance  in  the  meantime;  but,  in  case  I.  should  happen  to  die  under  twenty-five,  and 
without  leaving  lawful  issue,  testator  bequeathed  the  whole  surplus  of  the  personalty  to 
W.  and  D.,  share  and  share  alike. 

By  the  same  will,  he  devised  to  D.  an  annuity  of  200/.  for  life,  charged  on  his  land,  to 
be  paid  by  the  above-mentioned  trustees ;  and  he  devised  to  the  same  trustees  (one 
of  whom  was  W. ),  and  the  survivors  and  survivor,  and  the  heirs  of  the  survivor,  all  his 
lands,  charged  with  the  annuity,  and  with  so  much  of  his  debts,  legacies,  and  funeral 
expenses,  as  the  residue  of  the  personalty  would  not  extend  to,  in  trust  to  receive  the 
rents,  issues,  &c,  and  apply  them  to  the  use  of  testator's  wife,  during  her  life  and  widow- 
hood, and  afterwards  to  apply  the  rents,  &c,  to  the  maintenance  of  i.  until  she  should 
attain  the  age  of  twenty-five,  and  afterwards  in  trust  for  I.  and  her  heirs ;  but,  in  case  it 
should  happen  that  I.  died  without  leaving  lawful  issue,  then  testator  devised  the  lands  to 
W.  and  D.  in  fee,  as  tenants  in  common.  The  will  also  empowered  the  trustees,  in  order 
to  pay  debts,  &c,  in  case  the  residue  of  the  personalty  should  be  insufficient,  to  sell  any 
part  of  the  lands,  and  to  grant,  alien,  ^and  convey  the  same  lands,  or  any  part  thereof,  in 
fee  simple. 

The  testator's  wife  died  in  his  lifetime  ;  I.  survived  the  testator,  and  attained  the  age 
of  twenty-one,  but  died  under  twenty-five,  leaving  no  issue. 

The  personalty  not  being  sufficient  to  pay  the  debts,  the  trustees  sold  part  of  the  land. 

Held,  1.  That  the  trustees  took  a  legal  fee  simple  in  all  the  land,  such  estate  being 
requisite  for  the  purposes  of  the  trusts. 

2.  That,  on  the  testator's  death,  I.  took  a  vested  equitableestate  tail,  and  W.  and  D. 
took  equitable  remainders,    .And,  therefore, 

3.  That,  I.,  by  suffering  a  recovery  in  which  the  trustees  did  not  join,  created  no  legal 
estate ;  but  that  the  equitable  remainders  of  W.  and  D.  were  barred. 

(a)  The  will  commenced  with  bequests  of  personalty ;  and  the  Court 
directed  that  the  whole  should  be  considered  as  part  of  the  case.  The 
bequests  of  personalty  were  substantially  as  follows.  The  testator,  after 
bequeathing  household  furniture  and  other  personal  chattels  to  his  wife 
Mary  Hodgson,  gave  the  residue  of  his  personal  estate  to  trustees  (the 
-  same 
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assigns,  during  her  natural  life,  one  yearly  annuity  1838. 
or  rent  charge  of  200/.,  to  be  issuing  and  payable  D~ilrn 
out  of  all  such  messuages,  lands,  tenements,  and  real  Cadogaw 

°  against 

estate  (except  his  estate  at  Fauld)  as  he  might  be  pos-  Ewart. 
sessed  of  at  the  time  of  his  decease,  to  be  paid,  by  the 
trustees  after  named,  to  her  by  half-yearly  payments. 
And  he  devised  to  his  sister  Jane  Hodgson  the  dwell- 
ing-house, &c,  then  in  her  occupation,  situate  at  Fauld, 
in  the  parish  of  Burgh  by  Sands,  during  her  natural  life, 
for  her  own  residence  only.  And  he  devised  to  John 
Forster,  therein  described,  and  to  the  lessor  of  the 
plaintiff  William  Hodgson  Cadogan  (by  his  then  name 
of  William  Hodgson),  and  Joshua  Anderson,  and  the 
survivors  and  survivor  of  them,  and  the  heirs  of  such 
survivor,  all  his  messuages,  lands,  and  tenements 
situate  at  Moorhouse,  Orton,  and  Burgh,  in  the  said 
county  of  Cumberland,  and  all  other  his  real  estate  what- 
soever and  wheresoever,  subject  to  the  life  estate  of  his 


same  persons  as  the  trustees  of  the  realty),  in  trust  to  apply  it  in  pay- 
ment of  his  debts,  and  then  to  invest  the  surplus,  in  their  own  names,  in 
securities  at  interest,  and  to  receive  the  interest,  and  pay  and  apply  it  for 
the  use  and  benefit  of  his  wife  for  life,  in  case  she  should  so  long  con- 
tinue his  widow ;  and  afterwards  to  apply  the  interest,  or  a  sufficient 
part  thereof,  towards  the  maintenance  and  support  of  his  daughter  Isa- 
bella, until  she  should  attain  the  age  of  twenty-five,  and,  as  soon  as  she 
should  attain  that  age,  to  pay  and  assign  the  principal  and  unapplied 
interest  to  her;  but,  incase  she  should  happen,  to  die  before  attaining 
the  age  of  twenty-five,  leaving  lawful  issue,  then  in  trust  to  pay  the  same 
to  such  issue,  share  and  share  alike,  if  more  than  one,  as  soon  as  they 
should  respectively  attain  their  ages  of  twenty-one  years,  and  to  pay 
the  interest  towards  their  maintenance,  education,  and  support  in  the 
mean  time.  But,  in  case  his  said  daughter  should  happen  to  die  under 
that  age,  and  without  leaving  lawful  issue,  then  he  gave  and  bequeathed 
the  whole  of  such  surplus  of  his  personal  estate  and  effects  unto  Major 
William,  Hodgson  (one  of  the  trustees),  and  the  testator's  natural  daughter 
jane  Dalstoii  Hodgson,  in  equal  shares,  share  and  share  alike. 

Tt  4  sister 


638 


CASES  in  HILARY  TERM 


1838,  sister  Jane  Hodgson  in  his  real  estate  at  Fauld,  and 
^  charged  with  the  payment  of  the  said  annuity  or  rent 

Cadogan     charge,  and  also  with  so  much  of  his  just  debts,  lega- 

against 

Ewart.  cies,  funeral  expenses,  and  costs  of  proving  his  will,  as 
the  residue  of  his  personal  estate  and  effects  therein- 
before mentioned  would  not  extend  unto,  upon  the 
several  trusts,  and  to  and  for  the  several  uses,  ends, 
intents,  and  purposes  following,  that  is  to  say  :  —  Upon 
trust  to  receive  the  rents  and  issues  thereof,  and  to  pay 
and  apply  the  same  from  time  to  time,  as  and  when  the 
same  should  be  received,  unto  the  only  proper  use  and 
behoof  of  the  testator's  wife  Mary,  during  her  life,  in 
case  she  should  so  long  continue  his  widow ;  and,  from 
and  after  her  decease  or  marrying  again,  which  should 
first  happen,  then  "  upon  trust  to  apply  the  said  rents, 
issues,  and  profits  towards  the  maintenance  and  support 
of  my  said  daughter  Isabella,  until  she  shall  attain  the 
age  of  twenty-five  years ;  and,  from  and  after  her  at- 
taining that  age,  then  upon  trust,  as  to  my  real  estate, 
subject  and  charged  as  aforesaid,  for  my  said  daughter 
Isabella,  her  heirs  and  assigns,  for  ever ;  and  I  give  and 
devise  the  same  to  her  accordingly :  but,  in  case  it 
should  happen  that  my  said  daughter  Isabella  depart 
this  life  without  leaving  issue  lawfully  begotten,  then  I 
give  and  devise  the  said  messuages,  lands,  tenements, 
and  real  estate,  unto  the  said  Major  William  Hodgson 
and  the  said  Jane  Dalston  Hodgson,  their  heirs  and 
assigns,  for  ever,  as  tenants  in  common."  And  the  will 
provided  that,  if  the  said  J.  D,  M.  should,  by  virtue  of 
the  limitations  thereinbefore  contained  and  hereinbefore 
set  forth,  become  entitled  to  any  part  of  the  said  tes- 
tator's said  real  estates,  the  annuity  of  200/.  therein- 
before given  to  her  should  cease.    And  the  testator 

ordained 
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ordained  that  the  trustees,  for  the  performance  of  his  1838. 
will,  and  in  order  to  raise  money  for  the  payment  of  ^  ~ 
his  just  debts,  funeral  expenses,  and  legacies,  should  Cadogan 

against 

and  might,  with  all  convenient  speed  after  his  decease,  Ewart, 
in  case  the  said  residue  of  his  personal  estate  should  be 
insufficient  for  that  purpose,  bargain,  and  sell,  and  alien 
in  fee  simple,  any  part  of  his  said  freehold  messuages, 
lands,  and  tenements  before  mentioned ;  for  the  doing, 
executing,  and  perfect  finishing  whereof  he  gave  to  his 
trustees,  and  the  survivors,  &c,  and  the  heirs,  &c,  full 
power  and  absolute  authority  to  grant,  alien,  bargain, 
sell,  convey  and  assure  the  same  premises,  or  any  part 
thereof,  to  any  person  or  persons  and  their  heirs  for 
ever  in  fee  simple,  by  all  and  every  such  lawful  ways  and 
means  in  the  law  as  to  his  said  trustees,  or  the  survivors 
or  survivor  of  them,  or  the  heirs  of  such  survivor,  or 
to  his  or  their  counsel,  should  seem  fit  and  necessary. 
And  the  testator  authorised  the  trustees,  and  the  sur- 
vivors, &c,  and  the  heirs,  &c,  to  give  receipts  for 
purchase-monies,  and  did  commit  the  management  of 
the  estates  and  fortunes  of  his  said  daughter  to  his  said 
trustees  and  executors  until  she  should  attain  the  age  of 
twenty-five  years :  and  he  appointed  the  said  trustees 
executors  of  his  will. 

The  testator  died  21st  May  1830,  leaving  his  said 
daughter  Isabella  his  heiress  at  law ;  and  the  will  was 
duly  proved.  Mary,  the  wife  of  the  testator,  died 
in  his  lifetime.  The  personal  estate  not  being  sufficient 
for  the  payment  of  his  debts,  the  trustees,  in  pursuance 
of  the  power  or  direction  in  that  behalf,  sold  part  of  the 
real  estate,  including  the  premises  devised  to  the  tes- 
tator's sister  Jane  Hodgson  for  her  life. 

By  indentures  of  lease  and  release,  bearing  date  re- 
spectively 
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1838.  spectively  25th  and  26th  January  1832,  the  release 
"~     u      being  made  between  the  said  Isabella  Hodgson  (who 

Doe  dem. 

Cadogan     had  then  attained  the  age  of  twenty-one  years),  of  the 

against 

Ewarx.  first  part,  William  Higley,  gentleman,  of  the  second 
part,  and  George  Saul,  gentleman,  of  the  third  part, 
for  barring  and  extinguishing  all  estates  tail  of  her  the 
said  Isabella  Hodgson,  of  and  in  the  hereditaments  de- 
vised by  the  said  will,  and  not  sold  as  aforesaid,  and  the 
remainders  and  reversions  thereon  expectant  or  de- 
pending, and  for  assuring  and  limiting  the  same  here- 
ditaments in  the  manner  in  the  said  indenture  of  release 
and  hereinafter  mentioned,  Isabella  Hodgson  conveyed 
to  William  Higley,  his  heirs  and  assigns,  all  those  the 
messuages  or  tenements,  &c,  and  premises  thereinbefore 
referred  to,  and  by  the  said  will  of  'Richard  Hodgson 
devised  to  or  in  trust  for  the  said  Isabella  Hodgson,  her 
heirs  and  assigns,  and  not  sold  by  the  trustees  as  afore- 
said, to  hold  the  same,  with  the  appurtenances,  unto 
and  to  the  use  of  the  said  William  Higley,  his  heirs  and 
assigns,  for  ever,  to  the  intent  that  he  might  be  imme- 
diate tenant  of  the  actual  freehold  of  the  said  heredita- 
ments and  premises,  so  that  one  or  more  good  and 
perfect  common  recovery  or  recoveries,  with  double 
voucher,  might  be  had  and  suffered  of  the  same;  in 
which  recovery  or  recoveries  George  Saul  was  to  be 
demandant,  William  Higley  tenant,  and  Isabella  Hodg- 
son vouchee,  who  was  to  vouch  over  the  common 
vouchee.  And  it  was  thereby  declared  that  the  said 
recovery,  and  all  other  recoveries  whatsoever,  of  the 
said  hereditaments  (so  far  as  Isabella  Hodgson  lawfully 
or  rightfully  might  direct  the  uses  thereof),  should  ope- 
rate and  enure  to  the  only  proper  use  and  behoof  of 
Isabella  Hodgson,  her  heirs  and  assigns,  for  ever. 
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In  pursuance  of  the  said  indentures,  a  common  reco-  1838. 
very  was,  in  Hilary  term  2  W.  4.,  duly  had  and  suf-  ^  ~ 
fered  of  the  said  hereditaments  and  premises.  Cadogan 

against 

By  indentures  of  lease  and  release,  bearing  date  re-  Ewart. 
spectively  9th  and  10th  August  1833,  the  trelease  being 
made  between  Isabella  Hodgson,  of  the  first  part,  the 
defendant  David  Ewart,  of  the  second  part,  John  For- 
ster  and  Simon  Ewart,  of  the  third  part,  and  George 
Saul  and  Silas  Saul,  of  the  fourth  part,  in  consideration 
of  the  marriage  then  intended  and  afterwards  solemnised 
between  Isabella  Hodgson  and  the  defendant,  Isabella 
Hodgson,  with  the  privity  and  approbation  of  the  de- 
fendant, did  convey  to  John  Forster  and  Simon  Ewart, 
and  their  heirs,  the  capital  and  other  messuages,  &c, 
therein  mentioned  and  described  (being  the  heredita- 
ments devised  by  the  will  of  Richard  Hodgson,  and  not 
sold  as  aforesaid),  with  the  appurtenances,  to  hold  the 
same  unto  John  Forster  and  Simon  Ewart,  and  their 
heirs,  to  the  use  (from  and  after  the  solemnisation  of 
the  marriage)  of  John  Forster  and  Simon  Ewart,  and 
their  heirs  and  assigns,  during  the  joint  lives  of  Isabella 
Hodgson  and  the  defendant,  upon  the  trusts  in  the  now 
stating  indenture  of  release  declared ;  and,  from  and 
after  the  decease  of  Isabella  Hodgson,  or  of  the  defend- 
ant, which  should  first  happen,  to  the  use  of  the  sur- 
vivor of  them,  and  his  or  her  assigns,  for  the  term  of 
his  or  her  life,  without  impeachment  of  waste ;  re- 
mainder to  the  use  of  John  Forster  and  Simon  Ewarl9 
and  their  heirs,  &c.  (to  support  contingent  remainders) ; 
remainder  to  the  use  of  the  children  or  issue  of  the 
marriage,  as  the  said  Isabella  Hodgson  should  by  will 
appoint;  and,  in  default  of  such  appointment,  to  the 
use,  &c.  (certain  estates  limited  in  favour  of  the  children 

of 
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1838.      of  the  marriage);  and,  in  default  of  all  issue  of  Isabella 
Hodgson  by  the  defendant,  to  the  use  of  Isabella  Hodg- 

Doe  dem. 

Gadogan     son,  her  heirs  and  assigns,  for  ever. 

EwabL.  By  indenture,  dated  9th  November  1833,  made  be- 
tween the  defendant  and  Isabella  his  then  wife  (for- 
merly the  said  Isabella  Hodgson),  of  the  one  part,  and 
John  Forster  and  Simon  Ewart  of  the  other  part,  the 
said  defendant  covenanted  and  agreed  that  he  and  the 
said  Isabella  his  wife  (she  thereby  consenting)  should 
and  would,  in  or  as  of  the  then  Michaelmas  term,  ac- 
knowledge and  levy  unto  the  said  John  Forster  and 
Simon  Fwart,  and  the  heirs  of  one  of  them,  one  or  more 
fine  or  fines  sur  conuzance  de  droit  come  ceo  &c.  of  the 
hereditaments  comprised  in  the  said  indenture  of  settle- 
ment, with  their  appurtenances :  and  it  was  thereby 
agreed  that  such  fine  or  fines,  and  all  other  fines,  con- 
veyances and  assurances  of  the  same  hereditaments, 
should  operate  and  enure  to  confirm  all  the  uses  and 
trusts  in  the  said  indenture  of  settlement  of  10th  August 
1833  contained,  anterior  to  the  limitation  to  the  use  of 
Isabella,  then  the  wife  of  the  said  defendant,  her  heirs 
and  assigns,  and  all  the  powers  contained  in  the  same 
indenture,  and  to  assure  the  same  hereditaments  (subject 
as  aforesaid)  to  such  uses,  upon  such  trusts,  and  for  such 
intents  and  purposes,  as  the  said  Isabella  Ewart,  by  her 
last  will  or  testament  in  writing,  or  any  codicil  or 
codicils  thereto,  to  be  by  her  (notwithstanding  her 
coverture,  and  whether  covert  or  sole)  signed  and  pub- 
lished, in  the  presence  of  and  attested  by  three  or  more 
witnesses,  should  direct,  limit,  or  appoint;  and,  in 
default  of  such  direction,  limitation,  or  appointment, 
and  so  far  as  any  such  direction,  limitation,  or  appoint- 
ment 
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ment  should  not  extend,  to  the  use  of  Isabella  Ewart, 
her  heirs  and  assigns,  for  ever. 

In  pursuance  of  the  lastly  mentioned  indenture  a  fine 
was,  in  or  as  of  Michaelmas  term  3  W.  4.,  duly  levied  of 
the  said  hereditaments,  and  proclamations  made  thereon. 

Isabella  Ewart,  by  her  last  will  and  testament,  or 
testamentary  writing,  dated  7th  January  1834,  signed 
&c.  (in  conformity  with  the  power),  in  exercise  of,  and 
after  reciting,  the  power  given  to  her  by  the  indenture 
of  9th  November  1833,  and  the  fine  levied  in  pursuance 
thereof,  and  of  every  or  any  other  power  or  authority 
enabling  her  in  that  behalf,  did  direct,  limit,  and 
appoint,  that  the  several  hereditaments  situate  at  Moor- 
house,  &c,  and  all  other  the  hereditaments  of  her  the 
said  Isabella  Ewart,  situate  at  or  near  Moorhouse  afore- 
said, or  elsewhere  in  Cumberland,  should,  subject  to 
such,  if  any,  of  the  uses  and  trusts  anterior  to  the  power 
of  appointment  so  given  or  reserved  to  her,  as  under  or 
by  virtue  of  the  said  indenture  of  9th  November  1833, 
and  fine,  were  then  subsisting,  or  should  take  effect,  be 
and  remain  unto  and  to  the  use  of  her  husband  David 
Ewart,  his  heirs  and  assigns  ;  and  she  did  accordingly 
give  and  devise  the  same  hereditaments  unto  and  to 
the  use  of  the  defendant,  his  heirs  and  assigns,  for  ever. 

Isabella  Ewart  died  in  January  1834,  under  the  age  of 
twenty-five  years,  without'leaving  any  issue  of  her  body, 
but  leaving  her  husband  the  defendant  her  surviving. 

It  was  contended,  for  the  defendant,  that  either  the 
trustees  under  the  will  of  Richard  Hodgson  took  the 
legal  estate  in  fee  simple  absolutely,  and  that  the  gift 
over  to  the  lessor  of  the  plaintiff  and  Jane  Dahton 
Hodgson,  in  case  of  the  death,  without  leaving  issue,  of 
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1828.  the  testator's  daughter  Isabella,  was  to  be  construed  as 
  meaning  on  an  indefinite  failure  of  issue,  and  con- 

Doe  dem. 

Cadogan  '  sequently  that  she  was  equitable  tenant  in  tail;  or  that 
Ewart.  (the  testator's  wife  having  died  in  his  lifetime)  the 
trustees  took  an  estate  only  for  so  many  years  as  the  said 
Isabella  should  be  under  twenty-five,  which  was  a 
chattel  interest,  and  that  the  devise  to  her  operated  as 
an  immediate  gift  to  her  of  the  legal  estate  of  freehold 
for  an  estate  tail :  Or,  if  the  trustees  took  an  estate  of 
freehold  until  Isabella  attained  the  age  of  twenty- five 
years,  the  defect  occasioned  by  their  not  concurring  in 
making  a  tenant  to  the  praecipe  for  the  recovery  suf- 
fered by  her  before  her  marriage  was  cured  by  stat. 
3  &  4  W.  4.  c.  74.  s.  11.,  which  provides  "  that  no 
common  recovery  already  suffered"  "  shall  be  in- 
valid in  consequence  of  any  person  in  whom  an  estate 
at  law  was  outstanding  having  omitted  to  make  the 
tenant  to  the  writ  of  entry  or  other  writ  for  suffering 
such  recovery,  provided  the  person  who  was  the  owner 
of  or  had  power  to  dispose  of,  an  estate  in  possession, 
not  being  less  than  an  estate  for  a  life  or  lives  in  the 
whole  of  the  rents  and  profits  of  the  lands  in  which  such 
estate  at  law  was  outstanding,  or  the  ultimate  surplus  of 
such  rents  and  profits  after  payment  of  any  charges 
thereout,  and  whether  any  surplus  after  payment  of  such 
charges  shall  actually  remain  or  not,  shall,  within  the 
time  limited  for  making  the  tenant  to  the  writ  for  suffer- 
ing such  recovery,  have  conveyed  or  disposed  of  such 
estate  in  possession  to  the  tenant  to  such  writ ;"  and  that, 
consequently,  the  defendant's  late  wife,  by  the  said  re- 
covery, acquired  either  the  legal  or  the  equitable  fee- 
simple  ;  and,  she  havingdied  without  issue,  the  defendant, 
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under  and  by  virtue  of  the  fine  levied  by  him  and  his  1838. 
wife,  and  the  declaration  of  the  uses  thereof,  and  of  her  ~~ 

Doe  dem. 

said  will,  had  acquired  such  fee  simple  in  the  heredita-  Cadogan 

against 

ments  the  subject  of  the  present  action.  Ewart. 

It  was  contended,  for  the  lessor  of  the  plaintiff,  that 
either  the  trustees  under  the  will  of  Richard  Hodgson 
took  an  estate  of  freehold  in  the  devised  hereditaments 
until  his  daughter  Isabella  attained  the  age  of  twenty- 
five  years,  with  a  power,  only,  to  sell  for  the  payment 
of  debts  and  legacies,  and,  consequently,  the  recovery 
suffered  by  her  was  ineffectual  to  bar  her  estate  tail  (if 
any),  by  reason  that  the  trustees  did  not  join  in  making 
a  tenant  to  the  praecipe  in  that  recovery,  in  which  case 
the  limitation  over  to  the  lessor  of  the  plaintiff  arid  Jane 
Dalston  Hodgson,  upon  the  death  of  the  testator's  daugh- 
ter Isabella,  had  taken  effect;  or  else  that  the  said  Isabella 
took  an  estate  in  fee  simple  in  the  devised  hereditaments, 
subject  to  an  executory  devise  over  to  the  lessor  of  the 
plaintiff  and  Jane  Dalston  Hodgson,  in  the  event  of  the 
said  Isabella  dying  without  issue  under  the  age  of  twenty- 
five,  or  without  leaving  issue  at  the  time  of  her  death, 
although  such  death  might  take  place  after  that  age, 
and,  consequently,  that  the  recovery  suffered  by  her  was 
ineffectual  to  bar  or  destroy  the  remainder  or  estate  by 
the  said  testator's  will  limited  to  the  lessor  of  the  plain- 
tiff and  the  said  Jane  Dalston  Hodgson,  as  tenants  in 
common  in  fee  simple. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  lessor  of  the  plaintiff  was  entitled  to  recover  in 
this  action  a  moiety  under  the  devise  to  him  and  the 
said  Jane  Dalston  Hodgson,  as  tenants  in  common  in 
fee  simple,  of  such  of  the  hereditaments  devised  by  the 
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1838.  said  will  of  Richard  Hodgson,  as  were  not  sold  by  the 
'     "        trustees  of  his  will. 

joe  dem. 

I/adog an        If  the  Court  should  be  of  that  opinion,  then  the  de- 

against 

Ewakt.  fendant  agreed  that  judgment  should  be  entered  against 
him  by  confession,  immediately  after  the  decision  of  this 
case,  or  otherwise,  as  the  Court  should  think  fit ;  and,  if 
the  Court  should  be  of  opinion  that  the  lessor  of  the 
plaintiff  was  not  entitled  to  recover  such  moiety  in  this 
action,  then  he  agreed  that  judgment  should  be  entered 
against  him  of  nolle  prosequi,  immediately  after  the  de- 
cision of  this  case,  or  otherwise,  as  the  said  Court  might 
think  fit. 

The  case  was  argued  in  Easter  term  last  (a),  by  Sir 
W.  W.  Follett  for  the  plaintiff,  and  Sir  F.  Pollock  for 
the  defendant  (b). 

Cur.  adv.  mdt> 


Lord  Denman  C.  J.  in  this  term  (January  31st) 
delivered  the  judgment  of  the  Court.  After  stating  the 
nature  of  the  action,  the  terms  of  the  devise  of  the 
realty  by  Richard  Hodgson,  and  the  other  principal 
facts,  with  the  points  put  for  the  respective  parties  in 
the  case,  his  Lordship  proceeded  as  follows. 

There  are  two  principal  questions  in  this  case. 

First,  whether  Isabella  Hodgson,  the  daughter  of  the 
testator,  took  an  estate  in  fee  with  an  executory  devise 

(a)  u4pril25th,  1837.  Before  Lord  Denman  C.  J.,  Littledale,  Pat- 
teson,  and  Coleridge  Js. 

(6)  The  principal  point  in  the  case  being  now,  as  to  all  wills  made  on 
or  since  1st  January  1838,  regulated  by  stat.  7  W.  4.  &  1  Vict.  c.  26. 
s.  29.,  and  the  Court  having  entered  very  fully,  in  the  judgment,  into 
the  authorities  and  argument,  it  is  thought  sufficient  to  refer  the  reader 
for  these  to  the  judgment  and  the  notes. 
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over  to  Major  William  Hodgson  and  Jane  Dalston  1838. 
Hodgson,  or  whether  she  took  a  vested  estate  tail  with     -pOE  d 
remainder  over  to  the  same  persons  ?    If  she  took  an  Cadogan 

against 

estate  in  fee  with  an  executory  devise  over,  then  the  Ewart. 
Plaintiff  (who  is  now  called  Cadogan,  but  in  the  will 
called  Hodgson),  who  is  one  of  the  persons  named  in 
the  devise  over,  is  entitled  to  recover,  because  the 
recovery  suffered  by  Isabella  Hodgson  could  not  bar  the 
executory  devise  over. 

But,  if  Isabella  Hodgson  took  a  vested  estate  tail  with 
remainder  over,  then  the  second  question  will  arise, 
whether  the  recovery  suffered  by  her  be  a  valid  re- 
covery sufficient  to  bar  the  remainder  over  ? 

On  the  first  question,  the  words  of  the  will,  which 
give  the  estate  to  the  testator's  daughter,  Isabella 
Hodgson,  her  heirs  and  assigns  for  ever,  prima  facie 
import  a  devise  in  fee  simple ;  and  then  the  words  which 
follow,  "  but,  in  case  it  should  happen  that  my  said 
daughter  Isabella  depart  this  life  without  leaving  issue 
lawfully  begotten,  then  I  give  the  said  messuages,  lands, 
tenements,  and  real  estate,  unto  the  said  Major  William 
Hodgson  and  the  said  Jane  Dalston  Hodgson,  their  heirs 
and  assigns,  for  ever,  as  tenants  in  common,"  would, 
according  to  the  common  and  ordinary  idiom  and  con- 
struction, of  the  English  language,  independent  of  any 
technical  rules  which  have  been  applied  to  the  con- 
struction of  legal  instruments,  imply  that  the  devise 
over  was  to  take  place  in  the  event  of  Isabella  dying 
without  issue  which  should  be  living  at  the  time  of  her 
death. 

But  the  law  has  prescribed  certain  limits  for  the 
validity  of  executory  devises;  and  one  of  them  is,  that 
the  contingency  upon  which  an  estate  of  this  sort  is 

Vol.  .V 1 1.  U  u  permitted 
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1838.  permitted  to  take  effect,  shall  happen  within  a  short 
'  space  of  time,  as  a  life  or  lives  in  being,  and  some  few 

Doe  dem. 

Cadogan     years,  now  settled  at  twenty-one  years  and  the  period 

against  .  , 

Ewart*  or  gestation ;  otherwise  it  would  be  in  a  testator  s  power 
to  limit  an  estate  unalienable  for  generations  to  come, 
a  power  which  the  law  denies.  And  therefore,  where 
an  executory  devise  is  limited  to  take  effect  after  an 
indefinite  failure  of  issue,  the  limitation  over  is  void. 

Under  this  rule,  if  the  limitation  be  to  take  effect 
after  a  dying  without  heirs  or  without  issue  generally, 
that  is  considered  to  be  an  indefinite  failure  of  issue, 
and  therefore  void.  And  the  same  rule  holds  in  the 
limitation  of  a  term  or  other  personal  estate,  that  a  dis- 
position to  take  effect  after  failure  of  the  heirs  of  the 
body  or  dying  without  issue  generally,  without  other 
restriction,  is  too  remote ;  for  the  law  will  no  more 
admit  of  a  perpetuity  in  one  sort  of  estate  or  species  of 
property  than  in  another. 

But,  with  regard  to  executory  devises  of  terms  for 
years  or  other  personal  estates,  the  Courts  have  for  a 
very  considerable  time  very  much  inclined  to  lay  hold 
of  any  words  in  the  will  to  tie  up  the  generality  of  the 
expression,  dying  without  issue,  and  confine  it  to  dying 
without  issue  living  at  the  time  of  the  person's  decease« 
There  are  a  great  variety  of  cases,  not  necessary  to  be 
referred  to,  illustrating  this  position ;  and  we  may  say, 
without  any  doubt,  that  the  words  of  the  present  will 
would,  if  the  question  arose  upon  a  term  for  years  or 
other  personal  estate,  now  be  held  to  mean  a  dying 
without  issue  living  at  the  death  of  the  daughter  Isa- 
bella. 

But,  though  the  Courts,  in  the  case  of  personal 
estates,  generally  incline  to  pay  attention  to  any  cir- 
cumstance 
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a  ground  for  construing  a  limitation  after  dying  without 

.  .....  DoE  dera* 

issue  to  be  a  dying  without  issue  living  at  the  death  of  Cadogan 
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the  party,  in  order  to  support  the  devise  over,  yet  in  the  Ewart. 
case  of  real  estate  it  seems  the  construction  is  generally 
otherwise ;  and  the  reason  given  is,  that  the  interest  of 
the  heir  is  concerned,  who  is  said  to  be  always  favoured 
in  our  law. 

In  Target  v.  Gaunt  (a)  the  expression  dying  without 
issue  is  recognised  as  having  two  senses  :  first,  a  vulgar 
sense,  and  that  is,  dying  without  leaving  issue  at  the 
time  of  the  death ;  secondly,  a  legal  sense,  and  that  is, 
whenever  there  is  a  failure  of  issue :  and  that  there  is  a 
great  diversity  betwixt  the  devise  of  a  freehold  estate 
for  life,  and,  if  A.  dies  without  issue,  then  to  B.,  and  a 
devise  of  a  term  in  the  same  words. 

The  case  of  Forth  v.  Chapman  (b)  establishes  this 
distinction.  There  the  testator  gave  the  residue  of  his 
real  and  personal  estate  to  two  nephews,  W,  G.  and 
W.  G.,  and,  if  either  of  them  should  depart  this  life  and 
leave  no  issue  of  their  respective  bodies,  then  he  gave 
the  said  [leasehold]  premises  to  other  persons;  upon 
which  the  question  arose,  whether  the  limitation  over  of 
the  leasehold  premises  was  void  as  too  remote  ?  The 
Master  of  the  Rolls,  Sir  Joseph  Jelcyll^  was  of  opinion 
that  the  devise  over  was  void,  and  said  that,  if  the 
words  had  been,  if  A.  or  B.  should  die  without  issue, 
the  remainder  over,  this  plainly  would  have  been  void, 
and  exactly  like  the  case  of  Love  v.  Windham  (c).  And 
then  lie  goes  on  to  say  "  there  is  no  diversity  betwixt  u 

(a)  1  P.  W.  432.    S.  C.  1  Eq.  Ca.  Abr.  193.  pi.  11.    Gilb.  Rep.  Eq. 
140.    io  Mod.  402. 
(6)  1  P.  W.  663.       (c)  1  Sid.  450.    S.  C.  1  Vcni.  79.  1  Mod.  50. 

U  u  2  devise 


650 


CASES  in  HILARY  TERM 


1838.      devise  of  a  term  to  one  for  life,  and  if  he  die  without 
—      issue,  remainder  over,  and  a  devise  thereof  to  one  for 

Doe  dem. 

Cabogan     life,  with  such  remainder,  if  he  die  leaving  no  issue  ;  for 
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Ewart.  both  these  devises  seem  equally  relative  to  the  failure  of 
issue  at  any  time  after  the  testator's  death."  After- 
wards, in  Trinity  term  1 720,  this  case  coming  on  before 
Lord  Parker  on  an  appeal,  his  Lordship -reversed  the 
decree,  and  said,  that,  "  if  I  devise  a  term  to  A.,  and 
if  A.  die  without  leaving  issue,  remainder  over,  in  the 
vulgar  and  natural  sense  this  must  be  intended  if  A, 
die  without  leaving  issue  at  his  death,  and  then  the 
devise  over  is  good ;  that,  the  word  die  being  the  last 
antecedent,  the  words  "without  leaving  issue  must  refer  to 
that."  Lord  Parker  also  observed,  "that by  this  will  the 
devise  was  of  a  freehold  as  well  as  a  leasehold  estate  to 
William  Gore,  and.  if  he  or  Walter  died  leaving  no  issue, 
then  to  the  children  of  his  brother  and  sister,  in  which 
case  it  was  more  difficult  to  conceive  how  the  same 
words,  in  the  same  will,  at  the  same  time,  should  be 
taken  in  two  different  senses.  As  to  the  freehold,  the 
construction  should  be,  if  William  or  Walter  died  without 
issue  generally,  by  which  there  might  be  at  any  time  a 
failure  of  issue ;  and,  with  respect  to  the  leasehold,  that 
the  same  words  should  be  intended  to  signify  their  dying 
without  leaving  issue  at  their  death.  However,"  the 
Lord  Chancellor  said,  "  it  might  be  reasonable  enough 
to  take  the  same  words,  as  to  the  different  estates,  in 
different  senses,  and  as  if  repeated  by  two  several 
clauses."  Mr.  Peere  Williams,  in  a  note  on  this  case, 
says  that  by  the  will,  as  it  is  stated  above,  from  the 
registrar's  books,  in  the  statement  of  the  case  at  the  Rolls, 
and  on  the  appeal,  the  limitation  over  was  expressly  re- 
strained to  the  leasehold;  but  in  Lord  Macclesjield7s 
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notes  that  word  is  omitted,  and  the  devise  over  is 
general:  but  in  Sheffield  v.  Lord  Orrery  (a)  Lord  Hard- 
wicke  says  that  Mr.  Williams  is  mistaken  in  this  note ; 
"  for,  upon  looking  into  the  case,  it  appears  that  both 
freehold  and  leasehold  were  devised  by  the  same  words ; 
but  probably  the  limitation  of  the  real  was  overlooked, 
and  so  omitted  by  the  register." 

The  words  in  that  case  are  in  effect  the  same  as  in 
the  present;  the  words  there  being,  if  the  nephews 
should  die  and  leave  no  issue  of  their  respective  bodies ; 
and,  in  the  present  case,  if  it  should  happen  that  my 
daughter  <£  depart  this  life  without  leaving  issue  lawfully 
begotten."  It  will  be  to  be  considered  how  far  the  case 
of  Forth  v.  Chapman  {b)  has  been  recognized  or  im- 
pugned in  other  cases. 

In  Sheffield  v.  Lord  Orrery  (c),  before  cited,  Lord 
Hardwicke  recognises  the  doctrine  of  Lord  Macclesfield 
in  Forth  v.  Chapman  (b),  that  the  same  words  may  have 
different  constructions  to  effectuate  the  intention  of  the 
party. 

In  Walter  v.  Drew  (d),  where  the  will  was  that,  if  W. 
W.}  the  son  of  the  testator,  should  happen  to  die  and  leave 
no  issue  of  his  body  lawfully  begotten,  then,  after  the 
death  of  W.,  he  gave  and  bequeathed  all  his  lands  of  in- 
heritance to  his  son  Richard  and  his  heirs,  it  was  held 
that  W.  took  an  estate  tail  by  implication,  which  was 
barred  by  the  recovery  ;  and  that  the  limitation  over 
was  a  remainder,  and  not  an  executory  devise.  The 
authority  of  that  case  is  also  confirmed  by  Lord  Hard- 
wicke in  Southby  v.  Stonehouse  (<?),  where,  in  page  616, 


1838. 


(«)  3  All:  288. 
(c)  3  Atk.  282. 
{c)  2  res.  sen.  Gil, 


<7>)  1  P.  W,  663. 
(d)  1  Com.  Rep.  372. 
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1838.      he  says,  <c  The  only  objection  to  this  construction  is, 
that  this  will  not  construe  the  words  according  to  her 

Doe  dem. 

Cadogan     expression  in  the  former  clause,  but  puts  a  different  con- 
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Ewart.      siruction  upon  the  same  words  in  two  different  events. 

Now  that  that  may  be  done,  there  are  authorities,  and 
in  a  much  stronger  case,  viz.  Forth  v.  Chapman  (a) ; 
where  the  greatest  difficulty  in  the  way  of  Lord  Maccles- 
Jield  was,  that  the  freehold  and  leasehold  were  de- 
vised by  the  same  words  :  and  yet  he  held,  those 
words  were  to  receive  a  construction  according  to  the 
subject  matter,"  And  he  again  repeats  what  he  had 
done  in  Sheffield  v.  Lord  Orrery  (b),  that  there  was  a 
mistake  in  Mr.  Williams's  note,  as  to  the  limitation  in 
Forth  v.  Chapman  (a),  for  that  he,  Lord  Hardwicke,  was 
counsel  in  the  cause. 

In  Demi  dem.  Geering  v.  Shenton  (c),  the  devise  was 
to  Samuel  Shenton  and  the  heirs  of  his  body  and  their 
heirs  for  ever,  chargeable  with  the  payment  of  8/.  a 
year ;  but,  in  case  the  said  Shenton  should  "  die  without 
leaving  issue  of  his  body,  then  I  give"  the  said  devised 
premises  to  William  G.  and.  his  heirs  for  ever.  Lord 
Mansfield  asked  Mr.  Cowper  if  he  had  any  case  to  shew, 
where,  upon  a  limitation  of  lands  upon  a  dying  without 
issue,  these  words  had  been  confined  to  a  dying  without 
issue  living  at  the  time  of  the  death.  The  distinction  is 
taken  "  between  a  devise  of  lands  and  personal  estate : 
in  the  latter  case,  the  words  are  taken  in  their  vulgar 
sense  ;  that  is,  dying  without  leaving  issue  at  the  time  of 
his  death.  In  the  former,  they  are  taken  in  a  legal 
sense  ;  and  that  is,  whenever  there  is  a  failure  of  issue" 
Lord  Mansfield  said,  "  the  question  is,  whether  the 


(a)  1  P.  W.  663. 
(c)  1  Cowp.  410. 


(6)  3^.288. 
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grandson  took  an  estate  tail,  or  an  estate  in  fee  ?  Now  1838. 
the  devise  is  to  Samuel  Shenlon,  and  the  heirs  of  his  body,  "~~ 

'  J  J        Doe  dem. 

and  their  heirs  for  ever  ;  but  the  words  6  their  heirs  for  Cadogan 
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ever,7  are  qualified  by  the  subsequent  words,  6  in  case  Ewari. 
he  shall  die  without  leaving  issue,'  which  clearly  shew  it 
to  be  an  estate  tail;  and  then,  the  testator  gives  it  over 
to  the  lessor  of  the  plaintiff ; "  and  he  adds,  "  it  is  too 
clear  to  admit  of  a  doubt."  There  the  words  were 
without  leaving  issue, 

In  Goodtitle  dem.  Peake  v.  Pegden  (a),  which  was  the 
devise  of  a  chattel  interest,  Lord  Kenyon  relies  upon  the 
case  of  Forth  v.  Chapman  (b),  without  any  objection. 

In  the  case  of  Daintry  v.  Daintry  (c)  Lord  Kenyon 
recognizes  the  case  of  Forth  v.  Chapman  (b). 

In  Temiy,  dem.  Agar  v.  Agar  (d)  the  devise  was  to 
the  devisor's  son  John  Agar,  and  his  right  heirs  for  ever, 
on  condition  of  paying  certain  sums  to  his  daughter; 
"  and,  in  case  my  said  son  and  daughter  both  happen  to 
die  without  leaving  any  child  or  issue,"  then  he  devised  the 
reversion  and  inheritance  to  his  cousin  Richard,  and  his 
right  heirs  for  ever.  John  Agar  suffered  .a  recovery ; 
and  the  question  was,  whether  he  took  an  estate  tail,  or 
whether  there  was  a  valid  executory  devise  to  Richard  P 
The  Court  held  that  John  Agar,  the  son,  took  an  estate 
tail,  which  was  well  barred  by  the  recovery ;  and  Mr. 
Justice  Le  Blanc  said  there  was  no  case  where  the 
words  "  die  without  leaving  issue,"  simply,  have  been 
adjudged  to  mean  "  without  leaving  issue  at  the  time  of 
the  death:"  and  he  added,  "in  Porter  v.  Bradley  [e) 
there  were  also  the  words  behind  him." 

(a)  2  T.  R.  720.  (6)  1  P.  W.  663. 

(c)  6  T.  li.  307.  (d)  12  East,  253. 

(e)  3  T.  R.  143. 
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1838.  In  Dansey  v.  Griffiths  (a)  Richard  Dansey  devised  his 

"  estates  to  his  eldest  son,  Dansey  Richard  Dansey,  and 

Doe  dem. 

Cadogan  his  heirs  for  ever ;  but,  if  it  should  so  happen  that  his 
Ewart.  eldest  son  should  die  and  leave  no  issue,  then  he  devised 
his  estates  to  his  son  W.  Dansey  and  his  heirs  ;  and,  if  he 
should  die  without  issue,  then  to  his  son  E.  C.  Dansey ; 
and,  in  the  like  case,  to  his  son  G.  II.  D. ;  and,  in  the 
like  case,  to  his  son  J.  D.;  and,  in  failure  of  issue  from 
him,  to  the  eldest  surviving  son  of  his  sister  Mary  and 
his  heirs.  The  testator  died,  leaving  his  eldest  son  sur- 
viving him  :  and  the  question  sent  by  the  Master  of  the 
Rolls  was,  what  estate  the  eldest  son  took.  And  the 
Court  certified  their  opinion  that  the  eldest  son,  D.  R. 
Dansey,  took  an  estate  tail  under  the  will. 

There  is  also  the  case  of  Doe  dem.  Ellis  v.  Ellis  (b). 
The  testator  devised  to  his  eldest  son  Joseph,  his  heirs 
and  assigns  for  ever,  the  estate  in  question ;  but,  in  case 
his  son  Joseph  should  die  without  issue,  he  devised  the 
same  to  the  child  or  children  with  which  his  wife  was 
enseint,  his  or  her  heirs  and  assigns  for  ever;  and  it  was 
held  that  Joseph  took  an  estate  tail. 

There  is  also  the  case  of  Brice  v.  Smith  {c),  which  was 
referred  to  by  Lord  Ellenborough  in  Doe  dem.  Ellis  v. 
Ellis  (b).  There  the  testator  devised  the  premises  to 
his  son  Philip  and  his  heirs  for  ever,  and  other  estates 
to  other  sons  and  their  heirs ;  and  then  he  adds,  "  in 
case  any  of  my  said  children  "  "  shall  die  without  issue, 
then  I  give  the  estate  of  him  or  them  so  dying  unto  his 
or  their  right  heirs  for  ever  :  "  held  an  estate  tail. 

And  also  Roe  v.  Scott  in  Mr.  Fearfie's  manuscripts, 
and  which  is  published  in  the  notes  of  Butler's  edition  (d): 

(a)  4M.  $  S.  61.      (b)  9  East,  382. 

(c)  Willes,  1.  (d)  Feqrne's  Cont.  Rem.  473.  note  (5),  9th  ed. 

there 
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there  the  testator  devised  certain  lands  to  his  son  James,  ]  838. 
and  his  heirs  and  assigns  for  ever ;  and  other  lands  to  his       "  ~~" 

0  Doe  deni. 

son  John,  and  his  heirs  and  assigns  for  ever;  and  other  Cabogan 

against 

lands  to  his  son  Thomas,  and  his  heirs  and  assigns  for  Ewarx. 
ever :  and,  if  either  of  his  sons  should  depart  this  life 
without  issue  of  him  so  dying,  then  to  the  survivor; 
and,  if  they  should  all  die  without  such  issue,  then  to 
his  daughters  and  their  heirs  and  assigns  for  ever :  held 
an  estate  tail  in  Thomas. 

But  none  of  those  three  last  cases  have  the  words 
leaving  issue ;  and  it  is  beyond  all  doubt  that,  if  a  man 
devised  in  such  manner  as  in  these  three  cases,  the 
words,  if  he  die  "without  issue,  in  legal  construction  mean 
an  indefinite  failure  of  issue :  and  the  same  words  also 
without  more  words,  even  in  personal  estates,  import  an 
indefinite  failure  of  issue. 

In  opposition  to  these  cases  are  Porter  v.  Bradley  (a) 
and  Roe  dem.  Sheers  v.  Jeffery  (b),  both  decided  in  this 
Court  while  Lord  Kenyan  was  Chief  Justice,  and  which 
are  particularly  entitled  to  attention  from  the  very  great 
knowledge  which  that  learned  Lord  possessed  upon  all 
matters  relating  to  real  property. 

In  the  case  of  Porter  v.  Bradley  {a)  the  testator  de- 
vised to  his  son  Philip  Dohin,  his  heirs  and  assigns  for 
ever,  all  that  messuage,  &c;  "  but  my  will  is  that  in  case 
my  said  son  Philip  Dobin  shall  happen  to  die  leaving  no 
issue  behind  him,  then  my  said  wife  "  "  shall  receive  and 
take  the  rents,  issues,  and  profits  "  during  her  widow- 
hood 5  "  and  after  her  decease,"  "  I  give  and  devise  the 
same,  for  want  of  issue"  "  as  aforesaid,  unto  my  son  James 
Dobin,  his  heirs  and  assigns  for  ever;"  "but  incase 


(a)  3  T.  R,  143. 


(b)  7  T.  li.  589. 
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1838.      my  son  James  Dobin  shall  happen  to  die  before  my  son 
Philipi  and  the  said  Philip  shall  not  leave  any  issue  of 

Doe  dem. 

Cadogan  his  body  begotten,  then  my  will  is,  that  my  said  lands 
.Ewam.  shall  be  sold,  and  equally  divided  between  my  six 
daughters"  "  and  their  issues."  One  question  was,  what 
estate  Philip  Dobin  took  under  the  will  of  his  father  ? 
Lord  Kenyon,  after  stating  the  words  of  the  devise,  says, 
"  The  first  question  that  arises  in  this  case  is,  whether 
this  is  an  estate  tail  or  in  fee  ?  The  first  part  of  the 
devise  to  Philip  Dobin  prima  facie  carries  a  fee  ;  for  it 
is  to  him,  his  heirs,  and  assigns  for  ever :  but  it  is  clear 
that  those  words  may  be  restrained  by  subsequent  ones 
so  as  to  carry  only  an  estate  tail.  And  a  long  string  of 
cases  may  be  cited  in  order  to  shew  that  where  an 
estate  is  limited  to  a  man  and  his  heirs  for  ever,  and,  if 
he  die  without  leaving  heirs,  then  to  his  brother,  or  to 
any  person  who  may  be  his  heir,  those  words  shall  not 
have  their  full  legal  operation,  but  shall  be  restrained  to 
heirs  of  a  particular  kind,  namely,  heirs  of  the  body.  If 
the  subsequent  part  of  this  devise  had  been  6  and  in 
case  he  shall  die  without  heirs,  then  over,'  it  would  have 
given  to  P.  Dobin  an  estate  tail,  which  he  might  have 
barred  by  the  recovery.  But  here  the  words  are  '  but 
in  case  he  shall  happen  to  die,  leaving  no  issue  behind 
him;9  which  makes  a  very  material  difference,  and 
brings  it  within  the  case  of  Pells,  v.  Brown  (a)  which  is 
the  foundation,  and  as  it  were  the  Magna  Charta  of 
this  branch  of  the  law.  This  question  arose  soon  after 
executory  devises  were  first  taken  notice  of,  which  was 
in  the  reign  of  Queen  Elizabeth.  And  that  doctrine 
has  never  been  since  doubted  by  the  courts  of  law. 

(a)  Cro.  Jac.  590. 

But 
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But  the  defendant's  counsel  has  attempted  to  distinguish 
this  case  from  that  of  Pells  v.  Broxvn  (a) ;  because  there 
the  words  are  £  If  Thomas  (the  first  devisee)  died 
without  issue,  living  William  his  brother :  f  but  it  is  to 
be  observed  that  there  are  words  in  this  case"  [Porter  v. 
Bradley)  <£  equivalent  to  those,  namely,  '  If  P,  Dobin 
shall  die,  leaving  no  issue  behind  him'  If  indeed  only 
the  first  words  4  leaving  no  issue'  had  been  used,  they, 
according  to  the  opinion  of  Lord  Macclesfield  in  Forth  v. 
Chapman  (b),  must  be  restrained  to  leaving  issue  at  the 
time  of  his  death.  But  it  is  contended,  that  rule  is  con- 
fined to  chattel  interests  only  :"  yet  "  it  would  be  very 
strange  if  these  words  had  a  different  meaning  when  ap- 
plied to  real  and  personal  property.  If  such  a  distinction 
existed  in  the  law,  it  certainly  would  not  agree  with  the 
rule  lex  plus  laudatur  quando  ratione  probalur :  but  it  is 
not  founded  in  law.  And  there  are  even  additional 
words  in  this  case,  4  leaving  no  issue  behind  him;'  which 
necessarily  import  that  the  testator  meant  at  the  time  of 
his  son's  death.  The  subsequent  parts  of  the  will  also 
convey  the  same  idea : "  and  then  he  states  the  other 
parts  of  the  will.  The  Court  of  King's  Bench  certified 
to  the  Court  of  Chancery  that  Philip  Dobin  took  an 
estate  in  fee  simple  in  the  premises  above  devised  to  him  : 
but,  as  Philip  died  without  issue  living  at  the  time  of  his 
death,  they  were  of  opinion  that  the  further  disposition 
made  by  the  testator  in  that  event  was  good  by  way  of 
executory  devise. 

In  Roc  dem.  Sheers  v.  Jeffery  (c)  the  testator  devised 
the  premises  in  question  to  his  wife  for  life  ;  after  her 
decease,  to  his  daughter  for  life ;  after  her  decease,  to 

(n)  Cro.  Jac.  590.  (6)  1  P,  W.  663. 

(c)  7  T.  li.  589. 

his 
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1838.      his  grandson  and  his  heirs  for  ever;  but,  in  case  his 
"      grandson  should  depart  this  life  and  leave  no  issue,  then 

Doe  dem. 

Cadogan  that  the  premises  should  be  and  return  unto  the  three 
EwABT.  daughters  of  W.  and  M.  Friswell,  or  the  survivor  or 
survivors  of  them,  to  be  equally  divided  betwixt  them, 
share  and  share  alike.  The  question  was,  whether  the 
grandson  took  an  estate  tail,  or  an  estate  in  fee  with 
an  executory  devise  over.  Lord  Kenyon  made  the 
same  remark  as  in  Porter  v.  Bradley  (a),  66  That  the 
very  same  words  in  the  same  clause  in  a  will,  should  re- 
ceive one  construction  as  applied  to  one  species  of  pro- 
perty, and  another  construction  as  applied  to  another," 
not  being  "  reconcileable  with  reason:"  but  he  added, 
"  that  if  it  had  become  a  settled  rule  of  property,  it 
might  be  dangerous  to  overturn  it."  The  case  stood 
over ;  and  Lord  Kenyon,  in  giving  the  judgment  of  the 
Court,  said  that,  in  looking  through  the  whole  of  the 
will,  the  Court  had  no  doubt  but  that  "  the  testator 
meant  that  the  dying  without  issue,  was  confined  to  a 
failure  of  issue  at  the  death  of  the  first  taker ;  for  the 
persons  to  whom  it  is  given  over  were  then  in  exist- 
ence, and  life  estates  are  only  given  to  them ; "  and 
that  there  was  no  doubt  about  the  testator's  intention. 
And  it  was  held  that  the  devise  over  was  a  good  exe- 
cutory devise. 

In  Doe  dem,  Barnfield  v.  Wetton  (b)  the  testator  de- 
vised the  premises  in  question  to  his  wife  for  her  life, 
and,  after  her  death,  his  freehold  and  leasehold  pre- 
mises to  Francis  Barnfield,  his  heirs,  executors,  and 
administrators,  upon  trust  to  permit  his  son  John  to 
take  the  rents  and  profits  for  his  life ;  and,  after  his 


(a)  3  T.  R  143. 


(6)  2  B,  §  p.  324. 

death, 
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death,  upon  trust  for  all  the  sons  and  daughters  of  his  1838. 
son  John  and  their  heirs :  and,  after  the  death  of  his     J.  " 

Doe  dem. 

wife,  he  devised  his  copyhold  premises  to  his  daughter  Cadogan 

against 

Susannah,  her  heirs  and  assigns  for  ever:  but,  if  his  Ewart. 

daughter  should  happen  to  die  leaving  no  child  or 

children,  lawful  issue  of  her  body,  living  at  the  time  of 

her  death,  then  he  devised  the  premises  to  Francis 

Barnjield  and  his  heirs,  upon  trust  &c.    It  was  held  to 

be  an  executory  devise ;  and  it  seems  quite  clear  it  must 

be  so;  because  the  dying  without  issue  was  limited  to 

the  life  of  Susannah,  the  daughter,  and  therefore  fell 

within  the  case  of  Pells  v.  Brown  (a)  and  other  similar 

cases. 

In  the  case  of  Crooke  v.  De  Vandes  (b)  Lord  Eldon 
thus  expresses  himself,  in  page  203.  "  When  I  read 
the  case  of  Porter  v.  Bradley  (c),  speaking  with  all  due 
deference  to  the  learned  Judge,  who  expressed  that 
dictum,  it  appeared  to  me,  that  it  went  to  shake  settled 
rules  to  their  very  foundation.  I  had  heard  the  case  of 
Forth  v.  Chapman  (d)  cited  for  years,  and  repeatedly  by 
Lord  Kenyon  himself,  as  not  to  be  shaken.  I.  never 
knew  it  shaken ;  and  if  Porter  v.  Bradley  (c)  has  not 
since  been  disturbed  in  the  Court  of  King's  Bench, 
upon  the  principle,  expressed  by  Lord  Alvanley  in 
Campbell  v.  Campbell  (e),  against  shaking  settled  rules, 
I  will  not  add  to  the  authority  of  that  dictum" 

In  Elton  v.  Bason  (g)  Sir  William  Grant,  the  Master 
of  the  Rolls,  thus  begins  his  judgment:  "  There  is  no 
reason,  why  the  same  words  may  not  be  differently  con- 
strued, when  they  apply  to  different  descriptions  of  pro- 

(a)  Cro.  Jac.590.  (l>)  9  Ves.  197. 

(c)  :$  T.  11.  143.  (</)  1  P.  Ur.  663. 

(*)  isn  C\  C.  is.  (g)  19  Fes,  77. 

perly, 
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1838.      perty,  governed  by  different  rules."    And,  in  another 
part,  he  says  "  the  case  of  Crooke  v.  JDe  Vandes  (a),  in 

Doe  dem. 

Cadogan     which  the  Lord  Chancellor  expresses  his  opinion  very 

against  pit 

Ewart.  strongly  in  favour  of  the  distinction  in  Forth  v.  Chap- 
man (b)  (and  Lord  Hardwicke  has  repeatedly  recognised 
it)  appears  to  be  just  as  strong  as  this." 

After  these  remarks  of  Lord  Eldon  and  Sir  William 
Grant,  we  cannot  consider  the  case  of  Porter  v.  Brad- 
ley (c)  to  have  overturned  the  case  of  Forth  v.  Chap- 
man (b),  and  the  more  so,  as,  since  that  case,  there  have 
been  the  two  cases  of  Tenny  dem.  Agar  v.  Agar  (d), 
and  Dansey  v.  Griffiths  (e),  in  this  Court,  above  cited, 
directly  the  other  way.  And,  if  the  case  of  Porter  v. 
Bradley  [c)  be  supportable  at  all,  it  can  only  be  on  the 
ground  of  the  words  behind  him  being  introduced  after 
the  words  leaving  no  issue  ;  and  which  distinction  is  ob- 
served upon  by  Mr.  Justice  Le  Blanc  in  his  judgment 
in  Tenny  dem.  Agar  v.  Agar  (d).  And,  with  regard  to 
Roe  dem.  Sheers  v.  Jeffery  (g),  that  case,  if  supportable 
at  all,  can  only  be  so  on  the  ground  of  the  devise  over 
being  of  life  estates.  In  Barlow  v.  Salter  (h)  Sir  Wil- 
liam Grant  says  that  in  Roe  dem.  Sheers  v.  Jeffery  (g) 
the  devise  over  was  only  of  life  estates,  and  on  that 
ground  Lord  Kenyon  compared  it  to  Pells  v.  Brown  {i). 

We  have  made  these  remarks,  as  applicable  to  the 
words  of  the  will,  as  we  do  not  think  that  there  are  any 
parts  of  it  which  shew  any  intention  to  be  inferred  dif- 
ferent from  what  the  words  import  in  their  general  legal 
signification ;  and,  upon  the  whole,  we  come  to  the  con- 

(a)  9  Yes.  197.  (6)  1  P-  W.  663. 

(c)  3  T.  R.  143.  {d)  12  East,  253. 

0)  4  M.  Sf  S.  61.  (g)  7  T.  R.  589. 

(h)  17  Fes.  483.  (i)  Cro.Jac.S90. 
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elusion  that,  as  the  case  originially  stood,  the  daughter  1838. 
Isabella  took  an  estate  tail.  If  indeed  the  words  of  the  will 

Doe  dem. 

had  been,  but  in  case  it  should  happen  that  my  said  daughter  Cadogan 

against 

Isabella  depart  this  life  before  she  shall  attain  the  age  of  Ewart. 
twenty-five  years,  and  without  leaving  issue  lawfully  be- 
gotten, the  addition  of  the  words  before  she  shall  attain 
the  age  of  twenty  five  years,  and  might  have  varied  the 
case ;  and  it  might  be  contended  that  these  words  would 
make  it  a  dying  without  leaving  issue  living  at  the  time 
of  the  death  before  twenty-five.  However,  there  are 
not  any  similar  words  in  the  will,  and  the  former  part 
of  the  will  does  not  import  them ;  for,  though  Isabella  is 
not  to  enter  into  the  receipt  of  the  rents  and  profits  till 
she  attains  the  age  of  twenty-five  years,  yet  the  devise 
over  is  not  to  depend  at  all  upon  her  dying  under  that 
age,  but  on  her  leaving  issue.  And  it  is  not  necessary 
to  consider  the  cases  referred  to  in  the  argument  on  that 
point.  When  the  age  to  which  a  person  is  to  attain, 
and  the  dying  without  issue,  are  to  form  the  basis  of  the 
devise  over,  sometimes  the  word  and  is  mentioned,  and 
at  other  times  the  word  or,  and  the  reasoning  is  formed 
upon  those  words :  but  here  is  the  total  absence  of  one 
of  the  branches. 

So  far  we  have  commented  upon  the  will  as  originally 
set  out  in  the  case.  But  the  Court,  when  this  case  was 
first  begun  to  be  argued,  directed  the  whole  will  to  be 
introduced  into  and  to  form  part  of  the  case.  And  by 
the  will,  as  fully  set  out,  after  bequeathing  his  house- 
hold furniture,  &c,  to  his  wife,  he  gives  the  residue 
&c.  (his  Lordship  here  read  the  bequests  of  the  per- 
sonalty (a) ).    It  will  be  seen  by  that,  the  testator  makes 

(a)  Ante,  p.  G3G,  note  (a). 

a  provision 
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1838.      a  provision  as  to  his  daughter  dying  under  twenty-five 
years  of  age,  and  without  leaving  issue;  which  shews 

Doe  dem. 

Cadogan     that  he  knew  what  would  be  the  effect  of  those  words ; 

against 

Ewakt.  and,  therefore,  from  his  silence  when  he  comes  to  the 
limitation  of  the  real  estate,  where  no  such  words  or  any 
words  of  similar  import  are  introduced,  it  seems  to  fol- 
low that  he  did  not  mean  that  they  should  be  taken  into 
consideration ;  and  that  the  words  must  speak  for  them- 
selves, according  to  their  general  legal  import.  And, 
therefore,  the  objection  to  the  same  words  being  con- 
strued in  two  different  senses,  as  to  the  real  and  personal 
estate,  does  not  apply  to  the  present  will. 

It  has  been  argued  in  one  of  the  former  cases,  Dansey 
v.  Griffiths  (a),  that  in  Forth  v.  Chapman  (b)>  and  most 
of  the  other  cases  cited  as  to  this  point,  where  the  sub- 
sequent words  on  which  the  remainder  over  was  limited 
were  held  to  give  an  estate  tail  to  the  first  taker,  the 
estate  was  limited  to  the  first  taker  indefinitely,  and  not 
by  words  of  inheritance.  But,  notwithstanding  that,  the 
Court  held  in  the  case  that  the  first  taker  had  an  estate 
tail :  and  in  several  of  the  cases  above  cited  there  were 
words  of  inheritance  in  the  estate  of  the  first  taker : 
and  the  Courts  have  never  gone  upon  any  distinction  of 
that  sort. 

And,  upon  the  whole,  we  come  to  the  conclusion  that 
the  daughter  Isabella  took  an  estate  tail  (c). 

(a)  4  M.  $  S.  64.  (b)  1  P.  W.  663. 

(c)  On  this  point,  the  following  authorities  were  cited  in  argument, 
besides  those  mentioned  in  the  judgment:  Pleydell  v.  Pleydell,  IP. 
W.  748. ;  Bonn  v.  Penny,  1  Mer.  20. ;  Wilkinson  v.  South,  7  T.  JR.  555. ; 
Price  v.  Hunt,  Pollexf.  645.  ;  Eastman  v.  Baker,  1  Taunt.  174. ;  Glover 
v.  Monclcton,  3  Ping.  13.;  Mead  v.  Snell,  2  Atlc.  646.;  2  Powell  on  De- 
vises, 205,  3d  (Jarman's)  ed.  ;  Murray  v.  Addenbrooli,  4  Russ.  407. ; 
Bradshaw  v.  SJdlbeck,  2  New  Ca.  182. 
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Then,  assuming  that  Isabella  took  an  estate  tail,  1838. 
another  question  is,  whether  the  estate  tail  be  vested  in  ^  ^ 
her  before  she  attains  the  age  of  twenty-five  years.  Cadogan 

D  "  against 

In  Boraston' $  Case  (a)  the  testator  devised  to  Thomas  Ewart. 
Amery  and  his  wife  the  premises  in  question  for  eight 
years,  and  after  the  said  term  to  remain  to  his  executors 
until  Hugh  Boraston  should  attain  his  age  of  twenty- 
one  years,  <c  and  the  mesne  profits  to  be  employed  by 
my  executors  towards  the  performance  of  this  my  last 
will;"  and,  when  the  said  Hugh  shall  attain  the  age  of 
twenty-one  years,  "  then  I  will  that  he  shall  enjoy  "  the 
premises  "  to  him  and  to  his  heirs  for  ever."  Hugh 
Boraston  died  at  the  age  of  nine  years.  The  Court 
said  (b)  the  case  at  bar  was  no  other  in  effect,  but  that 
a  man  devises  his  lands  to  his  executors  for  the  pay- 
ment of  his  debts,  until  his  son  shall  have  come  to  his 
full  age  of  twenty-one  years,  remainder  to  his  son  in 
fee :  "  for  although  these  are  adverbs  of  time,  '  when,' 
&c.  *  and  then,'  &c.  yet  they  do  not  amount  to  make 
any  thing  precede  the  settling  of  the  remainder,  no  more 
than  in  the  common  case." 

In  Mansfield  v.  Dugard  (c)  the  testator  devised  to 
his  wife  till  his  son  should  attain  the  age  of  twenty-one 
years,  and,  when  his  son  should  attain  the  age  of  twenty- 
one  years,  then  to  his  son  and  his  heirs :  his  son  died  at 
the  age  of  thirteen  years  ;  and  it  was  held  that  the  wife's 
estate  determined  at  his  decease,  and  that  the  remainder 
vested  in  the  son  upon  the  testator's  death,  and  did 
not  expect  the  contingency  of  his  attaining  twenty-one 
years. 

In  Goodtitle  dcm.  Hayward  v.  Whitby  (d)  the  testator 

(a)  9  licp.  19  a.  (ft)  Fol.  21  a. 

(r)  1  Eq,  Ca.  Abr.  195.  pi,  4.  (d)  1  Mr.  228. 

Vol.  VII.  X  x  devised 
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1838.      devised  the  premises  in  question  to  trustees  and  their 
™      heirs,  in  trust  to  lay  out  the  rents  and  profits  for  the 

Doe  dem. 

Cadogan     maintenance  of  his  nephews  during  their  minorities,  and, 
Ewart.      when  and  as  they  should  attain  their  ages  of  twenty-one 
years,  to  remain  to  them  and  their  heirs.    It  was  held 
that  the  nephews  took  the  fee  immediately. 

In  Demi  dem,  Satterthwaite  v.  Satterthwaite  (a)  Cle- 
ment Satterthwaite  devised  the  premises  to  William 
Satterthwaite  his  fourth  son,  for  the  use  of  William 
Satterthwaite,  the  son  of  the  said  William,  for  his  main- 
tenance and  education,  till  he  attained  the  age  of 
twenty-one  years ;  after  which  he  devised  the  same  to 
William  Satterthwaite,  the  grandson,  and  his  heirs. 
The  Court  was  clear  that  William,  the  father,  was  only 
in  the  nature  of  a  guardian  to  William,  his  son,  and  that 
the  fee  simple  vested  instantly  in  William,  the  son. 

In  Doe  dem.  Wheedon  v.  Lea  (b)  the  testator  devised 
the  premises  to  Thomas  Lea  and  Edward  Johnston,  their 
heirs  and  assigns,  to  hold  them  to  them  and  their  heirs 
until  Michael  Lea,  then  an  infant  of  thirteen  years  of  age, 
should  attain  the  age  of  twenty-four  years,  on  condition 
that  they  should,  out  of  the  rents  and  profits,  during  all 
that  time,  keep  the  buildings  in  repair ;  also  he  devised 
to  the  said  Michael  Lea,  his  heirs  and  assigns  for  ever, 
when  and  so  soon  as  he  should  attain  his  age  of  twenty- 
four  years,  the  premises  in  question,  and  directed  the 
trustees  to  surrender  the  premises  accordingly.  Michael 
Lea  attained  the  age  of  twenty-one  years,  but  died 
under  the  age  of  twenty-four  years.  Lord  Ke?iyon 
said,  u  The  only  question  is,  whether,  in  the  event  of 
Michael  Lea  dying  before  he  attained  his  age  of  twenty- 


(a)  1  W.  J31.519. 


(b)  3  T.  R.  41. 
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four,  this  was  a  vested  interest  in  him,  descendible  to  1838. 
his  heir  at  law."    "  And  I  conceive  that  there  can  be  ~~~ 

Doe  dem. 

no  doubt  on  this  question.    It  has  been  argued,  that  it  Cadogan 

against 

depended  on  a  condition  precedent,  and  that  not  having  Ewart. 
happened,  that  the  estate  never  vested  in  Michael  Lea" 
ei  The  only  case  cited  in  support  of  it  is  that  of  Brown- 
sword  v.  Edwards  (a) :  but  it  must  be  remembered  that 
the  words  there  are  very  different  from  the  present. 
There  it  was  6  if  he  should  attain  the  age  of  twenty- 
one:'  but  the  words  in  this  case  only  denote  the  time 
when  the  beneficial  interest  was  to  accrue."  The  other 
two  Judges  in  Court,  Mr.  Justice  Askhurst  and  Mr. 
Justice  Grose,  gave  their  opinions  in  the  same  effect. 

There  is  also  on  this  point  the  case  of  Doe  dem. 
Morris  v.  Under  down  (b). 

We  think  these  cases  quite  sufficient  to  shew  that 
the  estate  tail  of  Isabella  was  vested  on  the  death  of  the 
testator,  her  mother  having  died  in  his  life-time  (c). 

We  may  here  observe  that  this  may  perhaps  be  the 
last  time  of  the  question,  as  to  the  effect  of  dying 
without  issue,  being  agitated  :  for,  by  the  act  7  W.  4.  & 
1  Vict.  c.  26.  s.  29.,  which  takes  effect  at  the  beginning 
of  this  year,  all  these  expressions  of  "  die  without 
issue,"  or  "die  without  leaving  issue,"  or  any  other 
words  which  may  import  a  failure  of  issue,  shall  be 
construed  to  mean  a  want  or  failure  of  issue  in  the  life- 
time of  the  party ;  and  therefore  the  fifty-seven  cases 
alluded  to  by  Lord  Ellenborough,  in  Doe  dem.  Ellis  v. 
Ellis  (d)f  as  having  been  mentioned  by  Lord  Thurlow  in 

(a)  2  Vcs.  sen.  243.  (b)   Willes,  293. 

(c)  On  lliis  point,  Driver  dem.  Frank  v.  Frank,  3  M.  §  S.  25.,  was 
cited  in  argument,  besides  the  authorities  mentioned  in  the  judgment. 
{(I)  9  East,  386. 

X  x  2  Bigge 
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1838.  Bigge  v.  Bensley  (#),  as  having  occurred  on  this  head, 
 —      as  well  as  several  others  since  that  time,  may  be  con- 

Doe  dem.        .  ■ 

Cadogan     sidered  as  out  or  our  reports,  except  as  to  wills  made 

against        ,    „  . 

Ewart.      before  the  present  year. 

The  second  question  is,  assuming  Isabella  to  have  a 
vested  estate  tail,  whether  the  recovery  suffered  by  her 
was  sufficient  to  bar  the  estate  tail :  and,  to  do  that,  it 
is  necessary  to  consider  what  estate  the  trustees  took 
under  the  will.  This  Court  had  occasion,  a  short  time 
ago,  to  consider  the  question,  what  estate  trustees  took 
under  a  will,  in  the  case  of  Doe  dem.  Shelley  v.  Edlin  (b) ; 
in  which  they  adopted  the  rule  laid  down  by  Mr.  Justice 
Bayley  and  Mr.  Justice  Holroyd  in  Doe  dem.  Player  v. 
Nicholls  (c),  where  Mr.  Justice  Bayley  says,  that  "  It 
may  be  laid  down  as  a  general  rule,  that  where  an 
estate  is  devised  to  trustees  for  particular  purposes, 
the  legal  estate  is  vested  in  them  as  long  as  the  ex- 
ecution of  the  trust  requires  it,  and  no  longer,  and 
therefore,  as  soon  as  the  trusts  are  satisfied,  it  will  vest 
in  the  person  beneficially  entitled  to  it."  And  Mr. 
J ustice  Holroyd,  in  the  same  case,  says  that  "  A  trust 
estate  is  not  to  continue  beyond  the  period  required 
by  the  purposes  of  the  trust."  But  the  Court  goes 
on  (d)  to  say  that,  "  if  the  rules  above  mentioned,  as 
laid  down  by  these  Judges,  be  confined  so  as  to  say 
that  the  trustees  originally  take  only  that  quantity  of 
interest  which  the  purposes  of  the  trust  require  as  far 
as  is  expressed  by  the  words  used  in  the  instrument 
itself,  or  by  the  apparent  intention  of  the  maker  of  the 
instrument  consistent  with  the  language  of  it,  then  I 

(a)  1  Br.  C.  C.  190.  (b)  4  A.  §•  E.  582. 

(c)  1  B.  §  C.  336. 

(d)  Doe  dem,  Shelley  v,  Edlin,  AA.§E.  589. 
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admit  the  rule  to  be  correct.    But  if  it  be  meant  to  1838. 
apply  to  all  cases  in  general  where  the  trusts  are  no 

1  r  J  8  Doe  dem. 

longer  capable  of  being  carried  into  effect,  but  yet  the  Cadogan 

against 

instrument,  by  the  legal  construction  of  it,  already  gave  Ewart. 
an  estate  which  might  continue  for  a  longer  period  than 
that  during  which  the  objects  of  the  trust  had  an  actual 
existence,  then  that  in  my  mind  will  admit  of  a  differ- 
ent consideration.  I  admit  that,  for  a  great  number  of 
years  past,  the  Courts  have  held  that  trustees  take  that 
quantity  of  interest  which  the  purposes  of  the  trust 
require ;  and  the  question  is,  not  whether  the  maker  of 
the  instrument  has  used  words  of  limitation  or  expres- 
sions adequate  to  convey  an  estate  of  inheritance,  but 
whether  the  exigencies  of  the  trust  require  a  fee,  or 
can  be  satisfied  by  a  less  estate."  We  acquiesce  in 
what  the  Court  there  said ;  and  we  will  now  consider 
what  estate  the  trustees  took  under  the  will,  as  qualified 
by  the  rule  laid  down  in  that  case. 

The  first  thing  to  notice  is  the  interest  they  took  be- 
fore Isabella  attained  her  age  of  twenty-five  years : 
that  was  only  an  estate  for  years,  determinable  upon  her 
attaining  that  age  or  dying  before ;  and  that  was  not  a 
freehold,  but  a  term  of  years ;  and  it  would  not  prevent 
Isabella  from  suffering  a  recovery,  as  she  had  the  first 
immediate  estate  of  freehold ;  and  as  the  devise  to  her 
gave  her  the  legal  estate  as  far  as  the  mere  devise  to 
her  went,  that  would  be  a  legal  recovery.  Another 
trust,  imposed  upon  the  trustees  by  the  will,  is  to  pay 
the  rents  and  profits  of  the  estate  to  the  wife  of  the  tes- 
tator for  her  life,  or  during  her  widowhood :  that  would 
give  them  a  freehold  interest  in  the  estate;  but,  as  she  died 
in  the  lifetime  of  the  testator,  it  never  took  effect.  And, 
as  the  duration  of  their  estate  for  that  purpose  is  limited 
X  x  3  by 
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1838.      by  the  will,  it  would  fall  within  the  general  rule  that, 
~      the  object  ceasing,  the  estate  of  the  trustees  ceases  also. 

Doe  dem.  ° 

Cadogan      We  do  not  enter  into  any  consideration,  whether  the 

against 

Ewarx.  words  in  the  will  would  give  the  legal  estate  to  the 
trustees ;  but,  if  it  did  not,  the  wife  of  the  testator  would 
have  had  the  legal  estate;  but,  the  estate  being  gone 
altogether,  it  is  no  objection  to  the  recovery.  The  next 
thing  is  the  annuity  to  Jane  Dalston  Hodgson,  If  an 
annuity  be  left  charged  upon  the  real  estate,  and  the 
estate  be  devised  to  trustees,  that  alone  does  not  give 
the  legal  estate  to  the  trustees  ;  but,  if  they  are  directed 
to  pay  the  annuity,  then  they  have  the  legal  estate  for 
that  purpose.  This  is  fully  illustrated  by  Lord  Alvanley 
in  Kenrick  v.  Lord  W.  Beauclerk  (a),  as  to  payment  of 
debts ;  and  annuities  siand  upon  the  same  footing. 
And  then,  inasmuch  as  the  will  directs  the  trustees  to 
pay  the  annuity,  there  appears  to  be  an  estate  of  free- 
hold in  the  trustees  which  precedes  the  estate  of 
Isabella  the  daughter,  and  consequently  would  prevent 
her  suffering  a  valid  recovery.  The  next  trust  to  be 
noticed  is,  that  the  trustees  are  to  sell  to  pay  debts,  in 
case  of  deficiency  of  the  personal  estate.  It  appears 
from  the  case  there  was  such  deficiency ;  consequently, 
the  trustees  had  an  estate  in  fee  to  enable  them  to  sell : 
and  they  have,  in  fact,  sold  part  of  the  estates  accord- 
ingly :  and  I  presume  (though  it  is  not  so  stated  in  the 
case)  that  they  have  sold  enough  to  pay  the  debts,  and 
that,  therefore,  there  does  not  remain  any  thing  more  to 
be  done  by  them  in  that  respect.  Then  a  question  arises, 
whether,  as  the  objects  of  that  part  of  the  trust  have  been 
performed,  there  was  any  estate  remaining  in  the  trus- 


(a)  SB.  $  P.  175. 


tees 


in  the  First  Year  of  VICTORIA. 


669 


tees  which  had  been  created  for  the  purposes  of  this  1838. 
trust ;  and,  therefore,  it  might  appear,  according  to  the  p^dem 
case  of  Doe  dem.  Player  v.  Nichols  (a),  that,  the  object  of  Cadogan 

against 

the  trust  being  performed,  the  estate  of  the  trustees  in  Ewart. 
fee-simple  should  cease  also :  but,  inasmuch  as  the  power 
of  the  trustees  as  to  this  arose  upon  a  contingency,  and 
that  contingency  has  happened,  they  had  a  full  power  to 
sell  any  part  of  the  premises :  and  then,  as  the  will  does 
not  confine  their  power  to  sell  so  much  as  should  be  suf- 
ficient to  pay  the  debts,  and  also  as  there  is  no  devise 
over  of  such  parts  as  should  remain  unsold,  we  are  of 
opinion  that  the  trustees  retained  the  fee-simple  created 
by  the  will  in  the  whole  of  the  estates  of  the  testator, 
according  to  the  qualification  of  the  rule  in  Doe  dem. 
Shelley  v.  Edlin  (b). 

It  is  true  that  the  beginning  of  the  language  of  the 
power  to  sell  says  any  part  of  the  estate,  and  does  not 
say  the  whole  or  any  part ;  but  the  latter  part  of  the 
power  says  the  same  premises  or  any  part  thereof;  and  we 
think  the  legal  effect  of  this,  taken  altogether,  is  to 
extend  the  power  over  the  whole.  The  case  of  Warter 
v.  Hutchinson  (c)  was,  in  some  respects,  the  same,  as  to 
the  limitations,  as  the  present;  and,  though  there  was 
a  devise  in  fee  to  the  trustees,  this  Court  held  they 
only  took  a  chattel  interest;  but  the  limitations  were 
very  complicated,  and  we  consider  the  decision  as 
having  turned  on  the  particular  circumstances,  and  not 
on  the  general  point  of  the  trustees  taking  the  fee.  And 
we  do  not  think  that  case  sufficient  to  vary  what  we 

(a)  1  B.  %  C.  336.  (6)  4  A.  %  E.  582. 

(b)  1  B.  $  C.  721.  J  and  see  Warter  v.  Hutchinson,  2  Br.  $  B.  3-19. 
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consider  the  general  principle,  so  as  to  give  a  chattel 
interest  only  to  the  trustees  (a). 

Then,  as  the  trustees,  in  our  opinion,  have  a  general 
fee  simple  in  the  whole  of  the  estate,  it  is  to  be  con- 
sidered how  that  affects  the  recovery ;  and,  upon  that, 
we  think  such  fee  simple  absorbs  the  freehold  which 
they  had  for  the  payment  of  the  annuity  to  Jane  Dal- 
ston  Hodgson,  though  not  as  a  regular  merger,  and  that 
the  case  is  to  be  considered  as  upon  the  estate  in  fee 
being  in  the  trustees ;  and,  upon  that,  that  they  have 
the  legal  estate  in  fee.  And  Isabella  has  an  equitable 
estate  in  tail ;  and  therefore  she  may  suffer  an  equitable 
recovery,  which  will  have  the  effect  of  barring  all  equi- 
table remainders  over,  though  it  would  not  bar  legal 
remainders. 

Then,  is  the  remainder  to  the  lessor  of  the  plaintiff 
and  Jane  Dalston  Hodgson  a  legal  or  an  equitable  re- 
mainder ?  We  are  of  opinion  that  it  is  an  equitable  re- 
mainder. It  is  of  the  same  quality  in  that  respect  as 
the  estate  to  Isabella  ;  and  the  trustees  have  the  legal 
estate ;  and  therefore  the  remainder  over  is  barred. 

We  are  of  opinion,  therefore,  that  the  lessor  of  the 
plaintiff  is  not  entitled  to  recover ;  and  the  judgment 
will  be  entered  as  agreed  in  the  case. 

Nolle  prosequi  entered. 

(a)  On  this  point,  Doe  dem.  While  v.  Simpson,  5  East,  162,  was  cited 
in  argument,  besides  the  authorities  mentioned  in  the  judgment. 
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1838, 


The  Queen  against  The  Company  of  Proprietors  Thursday, 

°  January  1 1th, 

of  the  Canal  Navigation  from  Leeds  to 
Liverpool. 

N  appeal  against  a  poor-rate  for  the  parish  of  Liver-  By^at    ^  ^ 
£><9o/,  whereby         Company  of  Proprietors  of  the  the  company  of 

'  proprietors  of 

Canal  Navigation  from  Leeds  to  Liverpool  were  rated  for  the  canal  na- 

their  lands,  canal  navigation,  warehouses,  sheds,  house,  xfe£°to  Liver- 
pool were  in- 
corporated and  empowered  to  make  a  canal,  with  towing  paths,  wharfs,  quays,  &c,  and  to 
impose  tolls  and  duties;  and  it  was  enacted  that  the  tolls,  &c,  should  at  all  times  thereafter 
be  exempted  from  the  payment  of  any  taxes,  rates,  assessments,  or  impositions,  other  than 
such  as  the  land  which  should  be  used  for  the  purpose  of  the  navigation  would  have  been 
subject  to  if  that  act  had  not  been  made. 

Stat.  23  G.  3.  c.  47.  (for  incorporating  another  navigation  with  the  canal,  and  for  amend- 
ing the  preceding  act)  enacted  that  the  several  navigations,  cuts  or  canals,  and  the  tolls, 
&c,  to  be  taken  on  the  same,  should  at  all  times  be  exempt  from  the  payment  of  any  taxes, 
rates,  assessments,  or  impositions,  other  than  such  as  the  land  which  had  been  or  should  be 
used  for  the  purpose  of  such  navigations,  &c,  were  or  would  have  been  subject  to  if  that  act 
had  not  been  made ;  and  that  such  navigations,  cuts,  or  canals,  should  not  be  subject  to 
the  payment  of  any  taxes,  &c,  except  such  as  had  been  and  then  were  usually  charged 
and  assessed  thereon ;  but  this  was  not  to  exempt  any  quay,  wharf,  warehouse,  or  other 
house;  and  the  clause  in  the  previous  act,  exempting  the  tolls,  &c,  from  taxes,  rates, 
&c,  was  declared  to  be  repealed. 

Stat.  .59  G.  3.  c.  cv.  (local  and  personal,  public),  for  enabling  the  company  to  make 
additional  cuts,  &c,  declared  that  the  clauses,  powers,  provisions,  limitations,  restric- 
tions, exemptions,  matters,  and  things,  contained  in  the  former  acts  (except  such  as  had 
before  been  repealed,  or  were  by  that  act  repealed  or  altered),  should  extend  to  the  pur- 
poses of  that  act  as  if  re-enacted ;  and  that  the  lands,  dwelling  houses,  wharfs,  quays, 
warehouses,  lock  houses,  and  other  houses  of  the  company,  should  be  rateable  to  the  poor, 
the  lands  according  to  the  quantity  and  quality,  and  the  dwelling  houses,  wharfs,  quays, 
warehouses,  lock  houses,  and  other  houses,  according  to  the  nature  and  respective  uses, 
dimensions,  and  descriptions  thereof,  and  should  be  assessed  in  like  manner  as  lands  of 
a  like  quality,  and  as  dwelling  houses,  warehouses,  lock  houses,  and  other  houses  of  like 
and  similar  size,  nature,  dimension,  or  description,  in  the  respective  parishes,  &c,  where 
the  same  should  be  situate,  were  or  should  be* assessed  and  charged;  the  rates,  duties,  and 
other  personal  property  of  the  company  to  be  assessed  as  other  personal  property  in  the 
said  parishes,  &c. 

Held,  on  a  case  stated  as  to  poor-rate  in  the  parish  of  Liverpool,  where  no  personal  pro- 
perty was  assessed  to  the  poor, 

1.  That  the  land  occupied  by  the  canal,  basins,  and  towing  paths,  being  part  of  the  ori- 
ginal line,  was  to  be  rated  according  to  the  general  value  borne  at  the  time  of  the  ratcby  the 
land  immediately  adjoining,  not  excluding  the  value  which  such  land  derived  from  the 
vicinity  of  the  canal,  but  not  reckoning  the  value  which  such  land  would  acquire  if  applied 
to  the  purposes  of  a  canal. 

2.  That  the  land  occupied  by  cuts  and  basins  not  being  in  the  line  prescribed  in  any 
of  the  acts  was  to  be  rated  on  the  same  principle. 

3.  That  wharfs  and  quays  adjacent  to  the  last  mentioned  cuts  and  basins  were  to  be 
rated  as  similar  property  adjacent,  not  excluding  the  value  which  such  adjacent  property 
derived  from  the  vicinity  of  the  cuts  and  basins. 

stables, 
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1838.      stables,  cranes,  weighing  machines,  branches,  basins, 
cuts,  and  wharfs,  at  3400/.  (a),  the  sessions  confirmed 

The  Queen  m  v  '  \ 

against      the  rate,  subject  to  a  case  which  was  substantially  as 

The  Leeds  f 
and  Liverpool  follows. 

Company.  By  stat.  10  G.  3.  £.  114.  &  1.  the  company  were  in- 
corporated under  the  above  name ;  and  it  was  enacted, 
that  the  company  "  shall  and  may  have  power  and 
authority  to  purchase  lands  for  the  use  of  the  said 
navigation,"  and  to  make  and  complete  a  cut  or  canal, 
navigable  and  passable  for  boats,  barges,  and  other 
vessels,  from  or  near  Leeds  bridge,  in  Leeds,  through 
the  township  of  Leeds,  and  through  the  said  several 
townships,  parishes,  or  hamlets  of  Holbeck,  Sec;  and 
Foulridge  ;  &c,  and  to  or  near  The  North  Lady's  Walk, 
in  the  town  or  port  of  Liverpool,  and  from  thence  to 
communicate  with  the  river  Mersey  ;  and  supply  the  said 
cut  or  canal,  whilst  the  same  shall  be  making  and  when 
made,  with  water  from  such  springs,  &c.  (describing 
the  limits  of  the  privilege)  ;  and  also  to  make  such 
reservoirs  as  shall  be  necessary  for  the  purposes  of  the 
said  cut  or  canal,  "  and  to  bore,  dig,  cut,  trench,  sough, 
remove,  take,  carry  away,  and  lay  earth,  soil,  clay, 
stone,  rubbish,  trees,  roots  of  trees,  beds  of  gravel  or 
sand,  or  any  other  matters  and  things  which  may  be 
dug  or  got  in  the  making  of  the  said  cut  or  canal,  or 
out  of  any  lands  or  grounds  of  any  person  or  persons 
adjoining  or  lying  contiguous  thereto,  and  which  may 
be  proper "  for  the  completing  the  canal,  &c. ;  "  and 
also  to  make,  build,  erect,  and  set  up,  in  or  upon  the 
said  intended  cut  or  canal,  or  upon  the  lands  adjoining 

(a)  It  did  not  distinctly  appear  how  this  sum  was  made  up  ;  but  it  was 
agreed  that  the  opinion  of  the  Court  should  be  asked  as  to  all  the  prin- 
ciples proposed  for  rating  the  several  species  of  property. 

or 
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or  near  the  same  respectively,  such  and  so  many  bridges,  1838. 
tunnels,  aqueducts,  sluices,  locks,  weirs,  pens,  water- 

x  The  Queen 

stanks,  reservoirs,  drains,  wharfs,  quays,  landing  places,  against 

The  Leeds 

weigh-beams,  cranes,  and  other  works,  ways,  and  con-  and  Liverpool 
veniences,  as  and  where  (except  as  before  excepted)  Company, 
they  the  said  proprietors  shall  think  requisite  and  con- 
venient for  the  purposes  of  the  said  navigation ;  and  also 
from  time  to  time  to  alter,  repair,"  &c.  the  same  re'- 
spectively,  or  any  other  conveniences  above  mentioned ; 
"  and  also  to  make,  set  up,  and  appoint  such  roads, 
towing  paths,  banks,  and  ways  convenient  for  towing, 
haling,  or  drawing  of  boats,  barges,  or  other  vessels 
passing  in,  through,  or  upon  the  said  cut  or  canal,  as 
they  the  said  proprietors  shall  think  convenient ;V  "  and 
also  to  construct,  erect,  make,  and  do  all  other  mat- 
ters and  things  which  they  shall  think  convenient  and 
necessary,  for  the  making,  effecting,  extending,  pre- 
serving, improving,  completing,  and  using  the  said 
navigation,  in  pursuance  and  within  the  true  intent  and 
meaning  of  this  act." 

By  the  same  act  (a)  the  company  were  empowered  to 
take  certain  rates,  tolls,  and  duties  :  and,  by  sect.  49,  it 
is  enacted  and  declared,  "  that  the  said  rates,  tolls,  and 
duties  shall  at  all  times  hereafter  be  exempted  from  the 
payment  of  any  taxes,  rates,  assessments,  or  impositions 
whatsoever,  any  law  or  statute  to  the  contrary  notwith- 
standing, other  than  such  taxes,  rates,  and  assessments 
as  the  land  which  shall  be  used  for  the  purpose  of  the 
said  navigation  would  have  been  subject  to,  if  this  act 
had  not  been  made." 

Sect.  50  of  the  same  act  provides  that  allowances  (to 
be  calculated  as  therein  specified)  shall  be  received  by 

(a)  Sects.  47,  48 

the 
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1838.      the  company  for  goods  remaining  beyond  a  certain  time 
on  wharfs. 

The  Queen 

against  By  sect.  31  of  stat.  23  G.  3.  c,  47.,  which  was  an  act 

The  Leeds  .  .  ... 

and  Liverpool  (amongst  other  things)  tor  incorporating  the  river 

Canal 

Company.  Douglas  navigation  with  the  said  Leeds  and  Liverpool 
canal,  and  for  amending  the  said  act  of  10  G.  3.  a  114., 
it  was  enacted  and  declared  "  that  the  said  several 
navigations,  cuts  or  canals,  and  every  part  thereof, 
and  the  said  tolls,  rates,  and  duties,  to  be  taken  upon 
the  same,  or  any  part  thereof,  under  the  authority  of 
this  or  either  of  the  aforesaid  acts,  shall  at  all  times  be 
exempt  from  the  payment  of  any  taxes,  rates,  assess- 
ments, or  impositions  whatsoever,  other  than  and  except 
such  taxes,  rates,  and  assessments,  as  the  land  which 
hath  or  shall  be  used  for  the  purpose  of  such  naviga- 
tions, cuts,  or  canals,  were  or  would  have  been  subject 
to,  if  this  act  had  not  been  made  ;  and  that  such  navi- 
gations, cuts,  or  canals,  shall  not  be  subject  or  liable  to 
the  payment  of  any  taxes,  rates,  or  assessments,  (save 
and  except  such  taxes,  rates,  and  assessments,  as  have 
been,  and  now  are  usually  charged  and  assessed  thereon), 
any  law  or  statute  to  the  contrary  notwithstanding ;  but 
nothing  in  this  clause  shall  be  construed  to  exempt  any 
quay,  wharf,  warehouse,  or  other  house,  from  the  pay- 
ment of  any  rates,  taxes,  or  assessments. " 

Sect.  41  of  the  same  statute  enacted  (a)  that  the  clause 

(a)  The  part  of  sect.  41  referred  to  here  was  as  follows :  — "  That  the 
several  clauses  in  the  said  recited  acts,  or  either  of  them,  mentioned  and 
contained,  for  the  appointing  of  commissioners;"  &c.  ;  " that  the  tolls, 
rates,  and  duties,  arising  from  the  said  canal,  shall,  at  all  times  hereafter, 
be  exempted  from  the  payment  of  any  taxes,  rates,  assessments,  and  im- 
positions whatsoever;"  "shall  be,  and  the  same  are  hereby  repealed." 
The  word  "  that,"  at  the  beginning  of  the  second  extract  above,  had  no- 
thing preceding  to  which  it  was  referable ;  but  it  was  assumed,  in  the 
statement  of  the  case,  that  the  intention  was  to  repeal  sect.  49  of  stat. 
10  G.  3.  c.  114. 

in 
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in  stat.  10  G.  3.  c.  114.,  hereinbefore  set  forth,  as  to  the  1838. 
exemption  of  the  tolls,  rates,  and  duties,  arising  from    The  queen 
the  said  canal,  from  the  payment  of  any  taxes,  rates,  against 

.  .     -  J  .The  Leeds 

assessments,  and  impositions  whatsoever,  (together  with  and  Liverpool 
several  other  parts  of  the  said  act)  should  be,  and  the  Company, 
same  were,  thereby  repealed. 

By  stat.  59  G.  3.  c.  cv.  (local  and  personal,  public), 
entitled  "  An  Act  to  enable  the  company  of  proprietors 
of  the  canal  navigation  from  Leeds  to  Liverpool,  to  make 
a  navigable  cut,  and  also  a  collateral  branch  or  railway, 
from  their  said  canal  at  Hennis  bridge  near  Wigan,  to 
join  the  Duke  of  Bridgewaier's  canal  at  Leigh,  all  in  the 
county  palatine  of  Lancaster ;  and  to  amend  the  several 
acts  relating  to  the  said  Leeds  and  Liverpool  canal,  and 
an  act  for  making  the  Rochdale  canal,  so  far  as  relates 
to  certain  powers  therein  given  to  the  late  Duke  of 
Bridgewater,"  after  reciting  all  the  prior  acts  of  parlia- 
ment, power  was  given  (a)  to  the  company  to  make  a 
certain  cut  from  Hennis  bridge  to  join  the  Duke  of 
Bridgewaier's  canal  at  Leigh  in  Lancashire,  not  being 
a  place  in  the  town  or  parish  of  Liverpool ;  and  it 
was  enacted  "  that  all  and  every  the  clauses,  powers, 
authorities,  provisions,  orders,  rules,  regulations,  limit- 
ations, restrictions,  prohibitions,  exemptions,  penalties, 
forfeitures,  punishments,  matters,  and  things  "  contained 
in  the  former  acts  of  parliament,  except  such  as  had 
before  been  expressly  repealed,  or  were  repealed  or 
altered  by  that  act  (with  some  other  exceptions  not  here 
material),  should  extend  to  the  purposes  of  that  act,  as 
if  repeated  and  re-enacted  therein. 

Sect.  17  enacts,  "  that  all  and  every  the  lands,  dwell- 

(a)  Sect.  1. 

ine 
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1838.       ing  houses,  wharfs,  quays,  warehouses,  lock  houses,  and 
T^~^         other  houses  of  and  belonging  to  the  said  company  of 
against       proprietors,  shall  be  rateable  and  chargeable  to  the 

The  Leeds  . 

and  Liverpool  maintenance  or  the  poor,  and  to  all  parochial  rates  and 
Company.  taxes  in  the  several  parishes,  townships,  or  places  where 
they  are  respectively  situate,  the  lands  according  to  the 
quantity  and  quality,  and  the  dwelling  houses,  wharfs, 
quays,  warehouses,  lock  houses,  and  other  houses,  ac- 
cording to  the  nature  and  respective  uses,  dimensions, 
and  descriptions  thereof ;  and  shall  be  charged  and 
assessed  in  like  manner  as  lands  of  a  like  quality,  and 
as  dwelling  houses,  warehouses,  lock  houses,  and  other 
houses  of  a  like  and  similar  size,  nature,  dimension,  or 
description,  in  the  respective  parishes,  townships,  or 
places  where  the  same  shall  be  situate,  are  or  shall  be 
assessed  and  charged ;  and  that  as  well  the  rates,  duties, 
and  other  personal  property  of  the  said  company,  liable 
to  be  rated  to  the  poor,  or  other  parochial  taxes,  in  any 
such  parishes,  townships,  or  places,  as  also  the  tolls, 
rates,  and  duties  hereby  granted  to  the  said  devisees " 
(of  the  Duke  of  Bridgexvater),  "  shall  be  rated  and 
assessed  in  like  manner  and  in  the  same  proportion 
as  other  personal  property  rateable  in  the  said  parishes, 
townships,  or  places  respectively,  shall  be  rated  and 
assessed ;  and  according  to  the  length  of  the  line  of  the 
said  canals  and  navigations  in  such  respective  parishes, 
townships,  and  places,  and  not  otherwise,  or  in  any 
other  manner :  provided,  that  before  any  such  personal 
property  shall  be  rated  thirty  days'  notice  shall  be 
given  in  writing  to  the  respective  clerks  of  the  said 
company  of  proprietors,  and  of  the  said  devisees,  by  the 
respective  overseers  of  the  poor  of  such  parishes,  town- 
ships, or  places  of  their  intention  so  to  do." 

The 
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The  Leeds  and  Liverpool  canal  has  been  finished,  and  1838. 
a  communication  has  been  made  between  Leeds  and    m  ~ 

The  Queen 

Liverpool,  terminating  at  the  North  Lady's  Walk  in  against 

The  Leeds 

Liverpool ;  but  no  communication  has  been  made  from  and  Liverpool 
thence  to  the  river  Mersey.  Company. 

The  company  have,  since  the  passing  of  stat.  10  G.3. 
c.  114.,  and  also  of  stat.  59  G.3.  c.  cv.,  purchased  from 
individuals  different  pieces  of  land,  in  which  they  have 
cut  the  branches  and  basin  hereinafter  mentioned,  and 
made  cuts  and  conveniences  under  the  general  powers 
contained  in  the  said  acts  of  parliament,  branching  out 
at  several  points  from  the  original  parliamentary  line, 
now  the  main  line  or  trunk  of  the  canal,  eastwardly 
towards  and  into  the  town  of  Liverpool.  On  the  land 
so  purchased,  and  upon  the  sides  of  the  said  branches 
and  basin,  the  company  have  wharfs,  at  which  vessels 
can  unload,  and  by  means  of  those  branches  and  basins 
the  traders  and  those  who  navigate  boats  upon  the 
canal  have  greater  facilities  of  loading  boats,  and  goods 
carried  upon  the  canal  can  be  brought  more  into  the 
town,  and  can  be  unloaded  to  greater  advantage,  and 
may  be  kept  unloaded  longer,  than  could  otherwise  be 
done,  which  is  of  considerable  advantage  to  the  public 
and  those  trading  upon  the  canal,  and  to  the  company 
of  proprietors  ;  but  the  company  do  not  take  any  addi- 
tional tolls  or  tonnage  rates  for  such  cuts  or  basins, 
other  than  wharfage  upon  the  wharfs  adjoining  the  cuts 
and  basins. 

The  company  are,  and  at  the  time  of  the  rate  were, 
in  the  occupation,  within  the  parish  of  Liverpool,  of  a 
warehouse;  a  shed  for  packets,  and  shed  on  packet 
wharf;  a  manager's  house,  counting-house,  stables,  and 
cottages  ;  seven  cranes,  and  three  weighing-machines ; 

which, 
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1838.      which,  according  to  the  value  of  similar  adjacent  pro- 
perty,  are,  together,  of  the  annual  value  of  524?/.  As 

The  Queen  ° 

against      to  the  above  value  of  the  above  property,  there  is  no 

The  Leeds  .     .        .  t  „ 

and  Liverpool  dispute ;  and  the  rate  is  right  m  respect  thereof. 

Canal 

Company.  The  said  company  are,  and  at  the  time  of  making  the 
said  rate  were,  also  in  the  occupation,  within  the  parish 
of  Liverpool,  of  a  portion  of  their  canal,  basins,  and 
towing  path,  being  in  the  original  and  parliamentary 
line,  which  is  now  the  main  line  or  trunk  of  the  canal  ; 
which  canal,  basins,  and  towing  path  are  within  the  said 
parish  of  Liverpool ;  and  the  same  land,  if  it  is  to  be 
estimated  according  to  its  value  as  agricultural  land  at 
the  time  of  the  passing  of  stat.  10  G.  3.  c.  114.,  should 
be  rated  at  305.  a  statute  acre  only ;  and  the  amount  for 
which  the  company  would  be  rateable  for  the  same  ta 
the  poor  within  the  parish  of  Liverpool,  if  calculated  on 
that  principle,  would  amount  to  16/. 

If  it  is  to  be  estimated  as  mere  land  according  to  the 
value,  at  the  time  of  making  the  present  rate,  of  similar 
adjacent  property  in  the  said  parish  of  Liverpool,  then 
the  value  isr  1806/.  3s.  6d. 

If  it  is  to  be  estimated  as  land  used  for  the  purposes 
of  navigation,  and  that  estimate  is  founded  upon  the 
criterion  of  what  the  land  so  used  would  let  for,  sup- 
posing the  party  taking  it  to  form  his  calculation  from 
the  amount  of  the  tolls  received  on  the  whole  line  of  the 
canal  (deducting  the  necessary  expenses),  and  applying 
the  profits  to  the  portion  of  the  canal  in  the  parish  of 
Liverpool,  upon  an  average  of  the  whole  line,  then  the 
amount  to  which  the  company  would  be  rateable  for  the 
same  to  the  relief  of  the  poor  within  the  parish  of 
Liverpool  will  be  698/.  2s.  9%d. 

If  it  is  to  be  estimated  as  land  used  for  the  purposes 

of 


in  the  First  Year  of  VICTORIA. 


679 


of  navigation,  and  that  estimate  is  formed  upon  the  1838. 
criterion  of  what  the  land  so  used  would  let  for,  sup- 

r        The  Queen 

posing  the  party  taking  it  to  form  his  calculation  upon  against 
the  amount  expended  in  rendering  the  land  within  the  and  Liverpool 
parish  fit  for  the  purposes  of  navigation  as  it  now  exists,  Company, 
then  the  annual  value  is  3612/.  7s. 

Besides  the  said  property  in  the  original  parlia- 
mentary main  line  or  trunk  of  the  canal,  the  Company 
are,  and  at  the  time  of  making  the  said  rate  were,  in 
the  occupation  within  the  parish  of  Liverpool  of  the 
branches  and  basin  so  cut  by  them  in  the  said  land  so 
bought  by  them  as  aforesaid,  not  being  in,  but  branch- 
ing from,  the  said  original  or  parliamentary  line,  for  the 
convenience  of  the  trade  upon  the  canal,  which  consist 
of  a  certain  basin  and  three  branches,  with  wharfs  on 
each  side,  in  the  parish  of  Liverpool,  to  the  eastward  of 
the  said  canal  but  communicating  with  it.  The  first 
of  the  three  branches  was  niade  in  1801,  and  was 
afterwards  enlarged;  the  second  was  made  in  1816,  and 
was  enlarged  in  1824 ;  and  the  third  was  made  in  1828. 
Upon  parts  of  the  first  and  second  branch  cuts  the 
Canal  Company  have  wharfs  and  quays  in  their  own 
occupation,  for  the  use  of  the  public  and  traders  upon 
the  canal.  Upon  the  third  branch  the  company  have 
wharfs  or  quays,  which  are  let  off  to  and  in  the  occu- 
pation of  tenants  at  certain  rents  payable  to  the  com- 
pany, upon  parol  demises  from  year  to  year.  The 
tenants  have  the  sole  privilege  of  navigating  the  said 
third  branch  cut;  the  land  upon  which  the  water  of 
the  third  branch  rests  is  not  demised  by  the  company. 
The  tenants  would  not  pay  the  same  amount  of  rent 
unless  they  enjoyed  the  privilege  of  navigating  the  said 
branch.     The  basin  and  branches,  if  they  are  to  be 

Vol.  VII.  Y  y  estimated 
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1838.  estimated  according  to  the  said  purposes  for  which  they 
  are  used,  are  of  the  annual  value  of  1713/.  125.  6d. 

The  Queen 

against  If  they  are  to  be  estimated  as  mere  land,  without 

and  Liverpool  regard  to  the  use  to  which  they  are  applied,  they  are  of 
Company.     the  annual  value  (a)  of  685Z.  9s. 

The  company  are,  and  at  the  time  of  the  making  the 
said  rate  were,  also  in  the  occupation  within  the  parish 
of  Liverpool  of  three  wharfs,  being  part  of  the  land  so 
purchased  as  aforesaid ;  one  of  which  is  a  packet  office 
wharf.  These  wharfs,  as  mere  land  (a),  without  refer- 
ence to  the  use  thereof,  are  of  the  annual  value  of 
5951.  135.,  according  to  the  value  of  adjacent  property. 
The  wharfs  and  packet  office  are  maintained  by  the 
company  as  a  convenience  for  the  persons  navigating 
the  canal ;  but  they  likewise  receive  a  profit  from  per- 
sons using  the  wharfs.  As  wharfs,  according  to  the 
value  of  similar  property  in  Liverpool,  the  said  three 
wharfs  are  of  the  annual  value  of  694/.  18s.  6d. 

Stock  in  trade,  profits,  and  other  personal  property, 
are  not  rated  in  the  parish  of  Liverpool.  The  rate  for 
the  parish  of  Liverpool  is  laid  upon  the  principle  of 
taking  the  fair  annual  value  of  the  property  to  be  let. 

The  parties  were  to  be  at  liberty  to  refer  to  any  of 
the  acts  relating  to  the  canal,  as  if  they  had  been  in- 
corporated in  this  case. 

The  questions  for  the  opinion  of  the  Court  were, 
First,  whether,  under  the  several  acts  of  parliament  set 
forth,  the  land  of  the  canal  in  the  original  or  parliament- 
ary line  is  to  be  rated,  first,  according  to  its  value  in 
1770;  or,  secondly,  according  to  its  value  at  the  time  of 
the  making  of  the  said  rate,  with  reference  to  the  value 

(a)  That  is  (as  agreed,  during  the  argument)  on  comparison  with 
adjacent  property. 
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of  adjacent  land;  or,  thirdly,  according  to  its  value  for  1838. 
the  purposes  for  which  it  is  used;  and,  if  so,  in  what 
manner  and  according  to  what  criterion  that  value  is  to  against 

°  ,  The  Leeds 

be  ascertained  ?  Secondly,  whether  the  said  branches  and  Liverpool 
and  basin  are  to  be  rated,  first,  according  to  the  value  Company, 
of  land  in  1770,  or,  secondly,  according  to  their  value 
as  mere  land  at  the  time  of  the  rate,  with  reference  to 
the  value  of  adjacent  land  ;  or,  thirdly,  according  to 
their  value  for  the  purpose  for  which  they  are  used, 
and,  if  so,  in  what  manner,  and  according  to  what  cri- 
terion such  value  is  to  be  ascertained?  The  rate  to 
stand  or  be  amended  accordingly. 

The  case  was  argued  in  Trinity  term  last  {a). 

Cresswell  and  Crompton  in  support  of  the  order  of 
sessions. 

First,  as  to  the  land  occupied  by  the  original  or  par- 
liamentary canal.  By  stat.  10  G.  3.  c.  114.  s.  4?9.  the 
tolls  are  exempted  from  rates,  other  than  such  as  the 
land  would  have  been  subject  to  if  the  act  had  not  been 
passed.  This  enactment  was  made  before  it  was  de- 
cided (as  in  Bex  v.  Nicholson  (b) )  that  tolls  were  not 
rateable  per  se.  There  was  a  decision  on  a  similar  clause 
in  Rex  v.  The  Chelmer  and  Blackwater  Navigation  Com- 
pany (c).  There  it  was  held  that  the  land  was  to  be 
rated  at  the  same  value  as  other  adjacent  land,  without 
reference  to  the  value  derived  from  its  application  to  the 
navigation.  Then  in  stat.  59  G.  3.  c.  cv.  s.  17.  nothing 
occurs  to  shew  that  the  value  of  the  land  at  the  time  of 
making  the  canal  is  referred  to.   The  language  is,  "  are 

(a)  June  7th,  1837,  before  Lord  Dcnman  C.  J.,  Littledale,  Pattcson, 
and  Williams  Js. 

(6)  12  East,  S30.  (c)  2  2?.  #  Ad,  14. 

Y  y  2  or 
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1838.      or  shall  be  assessed."    The  earliest  period  which  could 
be  referred  to,  even  if  this  statute  did  not  refer  to 

The  Queen 

against  future  value,  would  be  59  G.  3.  But  the  reasoning  of 
and  Liverpool  the  Court  in  Rex  v.  The  Chelmer  and  Blackwater  Navi- 
Company.  gation  Company  (a),  as  to  preventing  loss  or  gain  to  the 
parishes  from  the  undertaking,  shews  that  the  com- 
parison is  to  be  made  with  the  value  of  the  adjacent 
lands  at  the  time  when  the  rate  is  made.  This  in- 
terpretation is  confirmed  by  Rex  v.  The  Monmouthshire 
Canal  Company  {b).  And  the  judgments  in  Rex  v.  The 
Leeds  and  Liverpool  Canal  Company  (c)  do  not,  when 
fairly  looked  at,  confine  the  value  to  the  time  of  making 
the  act.  [Lord  Denman  C.  J.  The  words  in  stat. 
10  G.  3.  c.  114.  5.  49.,  "  if  this  act  had  not  been  made," 
apparently  refer  to  a  value  to  be  ascertained  at  the 
times  of  the  several  rates :  yet,  if  the  canal  itself  contri- 
butes to  raise  the  value  of  the  adjacent  property,  it  is  ex- 
tremely difficult  to  adhere  to  such  a  test  precisely.]  No 
doubt  there  would  be  some  difficulty :  however,  there 
are  many  other  circumstances  in  Liverpool  which  would 
tend  to  raise  the  value  from  time  to  time.  It  appears 
too,  from  Rex  v.  The  Monmouthshire  Canal  Company  (£), 
that  the  value  which  the  adjacent  property  has  acquired 
from  the  undertaking  having  been  carried  into  effect  is 
not  to  be  excluded.  If  the  land  covered  by  the  par- 
liamentary canal  be  rated  according  to  its  profit  derived 
from  tolls,  the  value  must  be  taken,  not  in  that  propor- 
tion to  the  whole  profits  earned  between  Leeds  and 
Liverpool  which  the  part  lying  in  Liverpool  bears  to 
the  whole  length  of  the  canal  from  Leeds  to  Liverpool, 

(a)  2  2?,$  Ad.  14.  (b)  ZA.fyE.  619. 

(c)  5  East,  325.  . 

but 
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but  according  to  the  profit  which  the  navigation  pro- 
duces in  Liverpool:  Rex  v.  The  Earl  of  Portmore  (a), 
Rex  v.  Kingswinford  (b). 


The  Queen 

against 
The  Leeds 


1838. 


Secondly,  the  cuts  and  basins  not  in  the  parliamen-  and  Liverpool 
tary  line  must  be  rated  according  to  stat.  59  G.  3.  c.  cv.  company. 
s.  17.  That  will  bring  the  rate,  at  least,  to  the  value  of 
land  in  the  neighbourhood  at  the  time  of  the  rate :  if 
the  cuts,  &c,  be  considered  as  land  prepared  by  labour 
for  the  purposes  of  the  navigation,  and  the  value  taken 
be  that  which  contiguous  land  so  prepared  would  bear, 
the  rate  will  be  much  higher. 

Thirdly,  as  to  the  wharfs  and  quays.  They  are  to  be 
rated  according  to  their  nature,  uses,  dimensions,  and 
descriptions,  as  lands  of  a  like  quality,  and  as  dwelling 
houses,  &c,  of  the  like  size,  nature,  dimension,  or  de- 
scription: on  the  authorities  and  principles  before  pointed 
out,  the  value  of  similar  adjacent  property  at  the  time 
of  the  rate  is  the  criterion  meant ;  and  the  value  given 
to  such  adjacent  property  by  the  contiguity  of  the  canal 
is  to  be  taken  into  consideration.  If  the  application  of 
the  land  to  the  purposes  of  wharfs,  &c,  is  taken  into 
consideration,  the  rate  will  be  higher  than  if  reference 
be  made  merely  to  land  not  so  applied ;  but  the  lowest 
estimate  must  be,  at  any  rate,  made  according  to  the 
present  value.  The  sounder  construction,  however, 
appears  to  be,  that  the  wharfs  are  to  be  rated  at  what 
other  wharfs  in  the  neighbourhood  would  let  for. 

Sir  F. Pollock,  Atcherley  Serjt.,  Wightman,  and  Hender- 
son, contra.  First,  as  to  the  canal  in  the  parliamentary 
line.    The  statute  23  G.  3.  c.  47.  has  not  been  adverted 

(a)  1  B.  £  a  SSI, 

(b)  7  B.  #  C.  236.    See  Rex  v.  Woking,  7  A.  $  E.  40. 
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1838.      to  on  the  other  side.    That  statute  repeals  sect.  49  of 
"      stat.  10  G.  3,  c.  114.;  but,  by  sect.  31,  it  exempts  the 

The  Queen  %  J  r 

against      navigations,  cuts  or  canals,  and  the  tolls  to  be  taken  on 

Tlic  Ijeeds 

and  Liverpool  them,  from  all  rates,  &c,  except  such  as  the  land  used 

Canal 

Company.  f°r  tne  purpose  of  the  navigations,  cuts,  or  canals,  would 
have  been  subject  to  if  the  act  had  not  been  made ;  and 
the  navigations,  cuts,  or  canals  are  to  be  liable  to  such 
rates  only  as  have  been  and  now  are  usually  charged 
upon  them  ;  but  quays,  wharfs,  warehouses,  and  other 
houses,  are  not  to  be  exempt.  Here  the  legislature  dis- 
tinguishes the  land  used  for  the  canal  from  that  on  which 
quays,  wharfs,  or  houses  are  built.  The  latter  is  not 
protected :  the  former  is  to  remain  subject  to  the  old 
charges  only.  The  legislature  probably  intended  to 
favour  the  undertaking :  the  exemption  of  the  tolls,  as 
the  law  was  then  understood,  was  supposed  to  exempt 
the  land  covered  with  water.  So,  in  Rex  v.  The  Colder 
and  Hebble  Navigation  Company  (a) ,  an  exemption  of 
the  rates  and  duties  levied  on  the  canal  was  held  to  be 
an  exemption  of  the  land  altogether.  Such  a  favourable 
intention  may  be  accounted  for  by  the  circumstance 
that  such  enterprises  were  then  first  beginning  to  be 
undertaken  in  this  country.  The  legislature  at  any 
rate  would  not  have  first  exempted  the  tolls,  and  then 
the  land  covered  with  water :  that  would  have  appeared 
to  be  enacting  the  same  thing  twice  over.  The  meaning 
was,  therefore,  to  exempt  the  land  occupied  by  the  canal 
altogether,  except  so  far  as  it  was  previously  liable. 
This  is  the  only  interpretation  which  accounts  for  the 
distinction  made  between  land  covered  with  water,  and 
land  covered  with  quays  or  buildings ;  it  was  supposed 
that  the  latter,  in  default  of  express  provision,  would 

(a)  1  £.  §  Aid.  263. 

have 
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have  been  included  in  the  previous  virtual  exemption  of  1838. 
the  land.    Then  stat.  59  G.  3.  c.  cv.  s.  17.  continues  all 


The  Queen 

exemptions,  &c,  and  makes  only  lands  and  dwelling  against 

otii  ..  The  Leeds 

houses,  &c,  liable  to  rate,  leaving  the  navigations,  cuts,  and  Liverpool 

Canal 

or  canals,  under  the  provisions  of  stat.  23  G.  3.  c.  47.  Company. 
[Patteson  J.  They  are  not  the  less  land  for  being  covered 
with  water.  In  Rex  v.  The  Regenfs  Canal  Company  (a) 
the  expression  in  the  act  was  64  lands,  whether  covered 
with  water  or  not."]  The  language  of  stat.  23  G.  3. 
c.  47.  s.  31.  shews  that  the  legislature  did  not  use  "land" 
in  this  general  sense ;  if  they  had,  they  would  have  dis- 
tinguished, not  between  navigations,  cuts,  and  canals, 
and  land  used  for  the  purpose  of  such  navigations,  &c, 
but  between  the  land  covered  with  water,  and  the  land 
before  it  was  covered  with  water ;  and  the  exception  as 
to  quays,  &c,  would  have  been  made  under  some  such 
terms  as  land  used  for  quays,  &c.  A  specific  exemption 
can  be  taken  away  only  by  a  specific  repeal ;  per  Bay- 
ley  J.  in  Rex  v.  St.  Peter  the  Great  {b).  [Patteson  J. 
Sect.  41  of  stat.  23  G.  3.  c.  47.  seems  to  repeal  what 
was  never  enacted.  There  was  no  general  exemption 
of  tolls.  Williams  J.  There  was  a  case  (c)  in  which  the 
common  legal  meaning  of  the  word  tenement  was  held  to 
be  restrained  by  the  sense  in  which  it  appeared  to  be 
used  by  the  legislature.]  The  direction  in  sect.  17  of 
stat.  59  G.  3.  c.  cv.,  that  the  lands  shall  be  rated  "  ac- 
cording to  the  quantity  and  quality,"  seems  inapplicable 
to  the  canals.  [Patteson  J.  That  was  the  very  sta- 
tutable direction  as  to  rating  the  "  lands,  whether 
covered  with  water  or  not,"  in  Rex  v.  The  Regenfs 

(a)  6  Ii.  $  C.  720.  (6)  5  2?.  #■  C.  478. 

(c)  See  Ilex  v.  The  Manchester  and  Salford  Water  Works  Company, 
1  B.  8f  C.  C30. 

Y  y  4  Canal 
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1838.       Canal  Company  (a). ~\     The  words  "canals  and  navi- 
nations  "  are  used,  even  in  sect.  17  of  stat.  59  G.3.  c.cv., 

The  Queen     °         #        .  .  •     •  ••  -.. 

agams?      as  designating  a  distinct  subject  from  lands.  There  seems 
and  Liverpool  good  reason  for  confining  the  value  to  the  time  of  the  corn- 
Company,     mencement  of  the  undertaking.    That  value  was  definite 
and  capable  of  being  known ;  the  criterion  suggested  on 
the  other  side  would  be  fluctuating.    The  first  two  acts 
received  an  interpretation  in  Bex  v.  The  Leeds  and  Liver- 
pool Canal  Company  (b) ;  and  there  all  the  Judges  took  it 
for  granted  that  the  land,  qua  land,  was  rateable  at  the 
value  which  it  had  before  the  commencement  of  the  un- 
dertaking.   So  in  Bex  v.  St.  Peter  the  Great  (c)  similar 
language  is  expounded  to  mean  that  the  land  shall  re- 
main chargeable  in  the  same  manner  "as  it  was  when  first 
taken  for  the  purposes  of  the  canal."    The  language  of 
the  enactments  in  former  cases  will  be  found  to  be  dif- 
ferent from  the  language  here.    In  Bex  v.  Kingswin- 
ford  (d)s  Bex  v.  St.  Mary,  Leicester  (e),  Bex  v.  The 
Grand  Junction  Canal  Company  (g),  and  Bex  v.  The  Chel- 
mer  and  Blackwater  Navigation  Company  (h)9  there  was 
the  expression  "  from  time  to  time."    It  is  perhaps  not 
easy  to  reconcile  Bex  v.  The  Monmouthshire  Canal  Com- 
pany (i)  and  Bex  v.  The  Chelmer  and  Blackwater  Navi- 
gation Company  (h)  with  earlier  decisions.     There  are 
no  means  of  ascertaining  what  would  now  be  the  value 
of  lands  of  a  quality  like  that  which  these  lands  had 
when  taken.    If  the  adjacent  property  had  remained  in 
the  same  state  as  at  the  commencement  of  the  under- 
taking, perhaps  the  fluctuations  in  value  might  have 

(a)  6  B.     C\  720.  (b)  5  East,  325. 

(c)  5B.  $  C.  473.  (d)  7  B.  $  C.  236. 

(e)  6M,$S.  400.  (g)  1  B.  $  Aid.  289. 

(h)  2  B.  $  Ad.  14.  \  (i)  3  A.  $  E.  619. 
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been  followed  up  :  but,  as  the  facts  are,  it  is  impossible  1838. 
to  obey  the  words  of  the  act  in  the  sense  contended 

J  m  _  The  Queen 

for  on  the  other  side.    The  literal  sense  would  seem  to  against 
point  to  the  value  of  other  lands  covered  with  water;  and  Liverpool 
but  that  interpretation  would  leave  no  rate  at  all,  tolls  Company, 
being  exempted. 

Secondly,  as  to  the  cuts  and  basins  not  in  the  par- 
liamentary line.  There  are  no  tolls  on  these;  therefore 
they  have  no  value,  except  from  their  giving  a  value  to 
the  wharfs  and  quays  adjacent.  Now,  that  value  cannot 
be  rated  twice,  namely,  on  the  cuts  and  basins,  and  also 
on  the  canals.  [Williams  J.  You  would  say  the  case 
resembled  Hex  v.  Sculcoates  (a)  in  this  respect].  Sup- 
pose an  owner  of  land  had  a  street  consisting  of  oppo- 
site rows  of  houses,  he  could  not  be  rated  for  the  space 
between  the  two  rows,  on  the  pretence  that,  by  its  width, 
it  raised  the  rents  of  the  houses. 

Thirdly,  as  to  the  wharfs  and  quays.  The  statute  does 
not  lay  down  any  precise  subject  of  comparison  for 
these,  there  being  no  words  answering  to  them  in  the 
enumeration  of  articles  of  property  as  a  standard  of 
comparison.  If  they  are  to  be  rated  like  other  similar 
property,  including  the  value  they  derive  from  the 
vicinity  of  the  canal,  such  value  must,  at  any  rate,  be 
taken  into  the  estimate  only  once. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  (After  stating  the  rate,  and  the  decision  at 
sessions,  his  Lordship  proceeded  as  follows.) 

From  the  case  it  appears  that,  by  virtue  of  several  acts 
of  parliament  (hereafter  to  be  more  particularly  noticed), 

(a)  12  East,  40. 

the 
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1838.  the  said  company  completed  a  canal  from  Liverpool  to 
— -      Leeds*  which  is  called  the  "  Original  and  parliamentary 

The  Queen  .  .  . 

against  line,"  and  have  also  made  communications  between  that 
and  Liverpool  and  other  navigations  at  a  distance  from  the  borough  of 
Company.     Liverpool,  not  necessary  to  be  more  fully  described. 

They  have  also  made,  and  are  in  the  occupation  of, 
certain  branches,  or  cuts  and  basins,  within  the  said 
borough  of  Liverpool,  communicating  with  the  said  prin- 
cipal line ;  and  also  quays,  wharfs,  and  various  other 
property  connected  with  the  same.  It  may  be  proper, 
for  the  sake  of  clearing  the  way,  to  observe  that,  as  to 
the  sum  of  524/.,  parcel  of  the  3400/.,  assessed  on  a 
warehouse,  manager's  house,  shed,  and  cranes,  the  rate 
is  admitted  to  have  been  properly  imposed,  those  tene- 
ments being  estimated  according  to  the  annual  value  of 
similar  adjacent  property. 

The  contested  points  we  shall  take  in  the  order  in 
which  they  occur  in  the  statement  of  the  case.  But  it 
will  be  necessary  now  to  advert  to  those  parts  of  the 
different  acts  of  parliament  upon  which  the  questions 
depend ;  and  these  will  be  found  to  be  the  clauses 
exempting  "  the  rates,  tolls,  and  duties  "  from  the  pay- 
ment of  rates. 

The  original  act  (10  G.  3.  c.  114.),  incorporating  the 
said  company,  and  empowering  them  to  take  rates,  tolls, 
and  duties  upon  the  canal,  has  the  following  exempting 
clause.  (His  Lordship  here  read  sect.  49  of  stat.  10  G.  3. 
c.  114.,  for  which  see  p.  673.,  ante.) 

The  next  act,  stat.  23  G.  3.  c,  47.,  which  was  passed 
for  one  of  the  purposes  before  alluded  to,'  namely,  for 
incorporating  the  river  Douglas  navigation  with  the  said 
canal,  and  for  amending  the  first  mentioned  act,  repeals 
the  exempting  clause  above  set  forth,  and  substitutes 

the 
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the  following.    (His  Lordship  here  read  sect.  31  of  stat.  1838. 
23  G.  3.  c.  47.,  for  which  see  p.  674,  ante.)  m  ~ 

1  '  The  Queen 

Stat.  59  G.  3.  c.  cv.,  which  was  passed  chiefly  for  against 

The  Leeds 

effectuating  another  of  the  purposes  before  alluded  to,  and  Liverpool 
namely  a  junction  between  the  Leeds  and  Liverpool,  Company, 
and  the  late  Duke  of  Bridgewater's,  canal,  after  continu- 
ing the  provisions  of  the  former  acts,  except  such  as  were 
v  thereby  repealed  or  altered,  contains  the  following  section. 
(His  Lordship  here  read  sect.  17  of  stat.  59  G.  3.  c.  cv., 
for  which  see  pp.  675,  676,  ante,  as  far  as  the  words 
66  assessed  and  charged.") 

The  first  question  arises  upon  the  portion  of  land 
within  the  parish  of  Liverpool,  occupied  by  the  canal 
basins  and  towing-path,  of  which  the  extent  is  given 
from  actual  admeasurement  in  square  yards  (a). 

If  it  had  not  been  for  one  observation  of  the  counsel 
for  the  appellant  (hereafter  to  be  noticed),  it  might  have 
been  doubtful  whether  it  was  meant  to  be  argued  that 
this  land  so  employed  is  not  liable  to  be  rated  at  all. 
But,  be  that  as  it  may,  we  think  the  language  of  the 
exempting  clauses  places  the  matter  beyond  a  doubt. 
If  indeed  those  clauses  had  simply  exempted  the  tolls 
without  more,  it  might  have  been  contended,  with  great 
reason,  that,  as  land  is  rateable  only  in  respect  of  the 
profit  it  produces,  and  as  tolls  are  the  profit  of  land 
used  as  a  canal,  the  subject-matter  for  the  rate  being 
taken  away,  no  rate  could  be  imposed,  even  though  the 
land  itself  had  not  been  expressly  exempted.  And  this 
was  the  precise  ground  of  the  decision  of  this  Court  in 
the  case  of  Ilex  v.  The  Colder  and  Hebble  Navigation 
Company  (b).    But  here  the  tolls  are  exempted,  while 

(a)  It  has  not  been  thought  necessary  to  give  this  statement  in  the  report. 
(  b)  1  Jl.  Sf  Aid.  20$. 

the 


690  CASES  in  HILARY  TERM 

1838.       the  land  used  for  the  navigation  is  left  subject  to  a  rate, 
And,  if  in  a  case  so  plain  authority  were  requisite,  it 

The  Queen 

against       would  not  be  wanting  from  the  construction  put  by  the 

The  Leeds  "  ■■ 

and  Liverpool  Judges  upon  the  two  first  mentioned  acts  of  parliament 
Company.  m  a  case  concerning  this  very  canal  {a).  Lord  Ellen- 
borough  there  says,  "  the  meaning  of  the  clause  of  ex- 
emption was,  that  the  land  or  space  occupied  by  the 
canal  should  be  liable  to  be  taxed  as  it  was  before,  that 
is  as  the  land  was  before."  Mr.  Justice  Lawrence  ob- 
serves that  "  the  meaning  of  the  clause  of  exemption 
clearly  is  that  the  land,  qua.  land,  shall  not  be  exempted, 
but  that  the  tolls  shall."  We  have  therefore  no  doubt 
whatever  that  the  land  must  be  rated  somehow,  and  that 
the  only  question  is  how. 

And,  upon  this  point,  several  different  modes  of  valu- 
ation are  suggested  ;  as  to  which  it  might  be  sufficient  to 
say  which,  in  our  opinion,  ought  to  be  adopted.  We 
will  observe,  however,  that  the  calculation  of  value  "  as 
agricultural  land  "  seems  to  be  wholly  unauthorised  by 
any  thing  to  be  found  in  any  of  the  acts  of  parliament. 
We  reject  also  all  calculations  founded  upon  a  supposi- 
tion that  the  land  is  applied  for  the  purposes  of  a  canal, 
because,  as  there  must  be  some  value  to  make  it  rateable 
at  all,  its  value  upon  that  supposition  must  be  the  profits 
of  a  canal,  or,  in  other  words,  the  tolls,  which,  as  we 
have  seen,  are  expressly  exempted,  except  in  the  event 
of  a  rate  being  imposed  on  personal  property.  The  only 
remaining  criterion  suggested  is  to  take  its  value,  "  ac- 
cording to  the  value  of  similar  adjacent  property"  in  the 
parish  of  Liverpool,  And,  upon  the  whole,  we  think 
this  is  the  true  principle,  and  that,  by  reference  to  and 


(a)  Rex  v.  The  Leeds  and  Liverpool  Canal  Company,  5  East,  325. 

comparison 
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comparison  with  what  is  immediately  adjoining,  a  rea-  1838. 
sonable  estimate  of  the  actual  value  of  the  land  may  be  ~ 

The  Queen 

obtained.   And,  moreover,  as  has  been  before  observed,  against 

The  Leeds 

this  mode  of  valuation  actually  has  been  adopted  in  that  and  Liverpool 
part  of  the  rate  which  is  admitted.  Company. 

But  is  this  to  be  the  value  at  the  time  of  passing  the 
acts,  of  making  the  canal,  or  of  making  the  rate  ?  Our 
recent  decision  in  the  case  of  Rex  v.  The  Monmouthshire 
Canal  Company  [a)  answers  the  question ;  and  nothing 
but  the  pressure  of  the  most  cogent  reasons,  or  the  most 
unambiguous  language  of  the  acts  of  parliament,  could 
induce  us  to  impose  so  unreasonable  and  impracticable 
a  duty  upon  parish  officers,  as  to  find  the  value  of 
property  sixty  or  seventy  years  ago.  It  has  not  escaped 
us  that,  in  the  statement  of  this  case,  it  is  said  that  the 
value  of  agricultural  land  in  the  neighbourhood  in 
question,  at  the  time  of  passing  stat.  10  G.  3.  c.  114., 
was  305.  an  acre.  How  this  conclusion  was  arrived  at 
we  know  not ;  but  that  it  must  have  been  in  a  great 
degree  precarious  conjecture  there  is  every  reason  to 
believe. 

The  question,  however,  for  our  decision  is,  what  is 
the  proper  construction  to  be  put  upon  the  acts  of  par- 
liament as  to  this  point.  And,  if  that  had  depended 
upon  the  first  act  (10  G.  3.  c.  114.),  it  seems  impossible 
to  raise  a  doubt.  The  exemptory  clause  (b)  in  that  act, 
it  will  have  been  observed,  is  in  these  words,  "that  the 
said  rates,  tolls,  and  duties  shall  at  all  times  hereafter 
be  exempted  from  the  payment  of  any  taxes,  rates,"  &c, 
"  other  than  such  taxes,"  &c,  "as  the  land  which  shall 
be  used  for  the  purpose  of  the  said  navigation  'would 


(a)  ZA.  #  E.  619. 


(b)  Sect.  49. 

have 
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1838.      have  been  subject  to,  if  this  act  had  not  been  made." 

Then  to  what  would  the  land  have  been  subject?  As- 

The  Queen  #  J 

against      suredly  not  to  the  rate  which  at  that  time  might  chance 

The  Leeds  . 

and  Liverpool  to  be  imposed,  but  to  any  rate  which  might  from  time 

Canal  •  .  .  , 

Company.     to  ^me  De  imposed  from  a  change  of  circumstances  and 
of  value. 

Stat.  23  G.  3.  c.  47.  does  indeed  repeal  the  above  pro- 
vision; but  the  exempting  clause  (sect.  31)  has  the  same 
precise  words  as  those  just  quoted,  with  this  addition, 
"  and  that  such  navigations,  cuts,  or  canals,  shall  not  be 
subject  to  the  payment  of  any  taxes,  rates,  or  assess- 
ments, (save  and  except  such  taxes,  rates,  and  assess- 
ments, as  have  been,  and  now  are  usually  charged  and 
assessed  thereon)."  Now  we  are  not  prepared  to  say 
that  these  words  fix  and  define  the  rate  to  which  the 
land  is  for  ever  to  be  subject,  in  the  manner  contended 
for  by  the  counsel  for  the  appellants.  The  question 
recurs,  to  what  rate  the  land  had  been  and  then  was 
usually  charged  ?  Certainly  not  to  a  rate  according  to 
any  fixed  and  never  varying  standard,  but  to  a  rate 
variable  according  to  circumstances,  in  the  manner 
before  alluded  to,  and  which  it  is  unnecessary  to  repeat. 

But  we  are  not  driven  to  arrive  at  a  conclusion  upon 
this  state  of  the  question.  It  is  important  to  attend  to 
the  provisions  of  the  last  act  upon  the  subject,  stat. 
59  G.  3.  c.  cv.  That,  in  its  title,  is  declared  to  be  an 
act  (inter  alia)  for  the  purpose  of  amending  the  several 
acts  relating  to  the  said  Leeds  and  Liverpool  canal,  and 
incorporates  the  provisions  of  former  acts,  except  such 
as  are  repealed  or  altered  by  it.  If  then,  according  to 
the  argument,  the  true  construction  of  stat.  23  G.  3.  c.  4*7. ' 
be  that  the  land  should  continue  thereafter  to  be  assessed 
in  the  same  sum  as  in  the  then  existing  rate,  it  is  certain 

that 
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that  this  provision  has  been  "  repealed  or  altered  "  by  1837. 
stat.  59  G,  3.  c.  cv.    Upon  the  language  of  this  (the    ■■  ~ 

"  ft     °  v  The  Queen 

last)  act  it  is  as  impossible  to  raise  a  doubt  as  we  have  against 

The  Leeds 

before  said  we  think  it  to  be  upon  the  language  of  the  and  Liverpool 

Canal 

first.  (His  Lordship  then  read  sect.  17,  for  which  Company, 
see  pp.  675,  676,  ante,  as  far  as  the  words  "  assessed 
and  charged.")  Now  this  we  consider  to  be  conclusive. 
And,  even  supposing  the  last  cited  section  not  to  have 
" repealed  or  altered"  the  provision  of  stat.  23  G.  3. 
c.  47.,  yet  it  is  an  undoubted  and  acknowledged  rule  of 
construction  that  statutes  in  pari  materia  are  to  be 
taken  together ;  and,  even  in  this  view,  a  strong  in- 
ference arises  that  successive  rates,  and  not  any  par- 
ticular rate,  were  in  the  contemplation  of  the  legislature. 

It  may  also  be  observed,  before  we  quit  this  part  of 
the  subject,  that  the  comparative  method  of  valuation, 
in  favour  of  which  we  have  already  pronounced  an 
opinion,  is  here  expressly  recognised  and  adopted.  We 
think,  therefore,  that  the*  assessment  upon  the  appellants 
in  respect  of  this  part  of  the  property  is  rightly  taken 
at  the  amount  of  1806/.  3s.  6d.9  as  the  value  of  the  land 
occupied  by  the  company  in  canal,  basins,  and  a  towing 
path,  according  to  the  general  value  of  the  land  imme- 
diately adjoining  them. 

The  next  question  arises  upon  the  basin  and  three 
branches  of  which  the  appellants  are  the  occupiers,  the 
same  not  being  part  of  the  original  line  or  trunk  of  the 
canal,  but  communicating  therewith  in  the  parish  of 
Liverpool.  To  these  branches  it  is  stated  that  there  are 
adjacent  quays  and  wharfs  on  each  side,  belonging  to 
the  company.  And,  in  the  first  place,  we  think  that 
these  branches  must  be  considered  as  part  of  the  whole 
navigation.    Indeed,  we  are  not  aware  that  the  contrary 

was 
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1838.      was  contended  ;  but  it  was  said  that,  this  portion  of  the 
navigation  having  been  once  rated  in  the  shape  of  land, 
against       is  again  virtually  rated  in  the  increased  value  which  it 

'  The  Leeds 

and  Liverpool  confers  upon  the  adjacent  wharfs  and  quays  which  are 

Company. 

assessed  accordingly.  That  these  wharfs  and  quays  are 
increased  in  value,  and  will  let  for  more  to  tenants, 
or  will  be  more  profitable  to  the  company  if  retained  in 
their  own  occupation,  cannot  be  disputed.  The  case 
indeed  states  it,  but  the  thing  is  obvious ;  situation  is  of 
course  a  material  ingredient  in  the  aggregate  value  of 
this  property.  That  the  use  of  these  branches  and  basin 
also  directly  contributes  to  increase  the  value,  is,  as  we 
have  already  observed,  beyond  dispute;  but  we  are 
unable  to  assign  any  precise  or  practical  result  to  this 
fact,  or  to  arrive  at  the  conclusion,  attempted  to  be 
deduced  from  it,  that  the  rate  therefore  cannot  be  sus- 
tained. That  this  part  of  the  navigation  is  rateable  as 
land  we  have  already  seen ;  and  the  wharfs  and  quays 
are  equally  so  by  express  enactment :  the  amount,  there- 
fore, alone  is  in  question  ;  and  when,  in  this  case,  various 
concurrent  causes  contribute  to  the  general  prosperity, 
and  by  consequence  to  the  value  of  property  in  the 
place,  we  think  it  impossible  for  human  ingenuity  to  re- 
duce to  a  calculation,  in  sums  certain,  how  much  should 
be  set  down  to  one  cause,  and  how  much  to  another. 
They  are  inseparable,  and  cannot  be  analysed.  The 
value  of  the  property  must  be  taken  as  it  is9  from  what- 
ever causes  arising.  Suppose,  in  the  present  instance, 
the  tolls  had  not  been  exempted,  and  that  they  had  been 
rated,  as  they  certainly  might,  in  the  shape  of  profits,  by 
connecting  them  with  some  real  property  of  the  com- 
pany situate  in  the  parish :  and  it  could  have  been 
clearly  shewn  that  a  great  advance  in  the  value  of  all 

property 
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property  had  taken  place  by  reason  of  this  "  navigation :" 
would  it  have  been  any  answer  to  such  a  rate  as  we  have 
supposed,  that  the  canal  company  had  been  already 
assessed  by  reason  of  the  general  increase  of  the  rates 
throughout  Liverpool  from  the  cause  above  mentioned  ? 
It  is  observable  also  that,  in  that  part  of  the  rate  which 
is  admitted  to  be  correct,  a  value  is  set  upon  property 
so  immediately  and  intimately  connected  with  the  navi- 
gation that  the  value  without  it  must,  we  presume,  be 
reduced  comparatively  to  nothing.  We  must  here  re- 
mark that  this  precise  argument,  and  the  difficulty, 
whatever  it  may  may  be,  were  pressed  upon  us  in  the 
very  same  shape  in  the  case  of  Rex  v.  The  Monmouth- 
shire Canal  Company  (a),  and  that  they  then  received 
from  the  different  members  of  the  Court  substantially 
the  same  answer  as  has  now  been  given.  We  think  it 
right  to  add  that,  having  had  occasion  necessarily  to  re- 
consider the  grounds  of  our  decision  in  that  case,  we  see 
no  reason  to  doubt  its  propriety,  or  to  depart  from  it. 
Upon  the  three  branches  and  basin,  therefore,  we  think 
the  assessment  ought  to  be  in  the  sum  (mentioned  in  the 
case)  of  685/.  95.  Od.,  being  their  annual  value  as  mere 
land  at  the  time  of  rating,  without  regard  to  the  use  to 
which  they  are  applied. 

Our  former  observations  have  anticipated  all  that  it  is 
needful  to  say  upon  the  subject  of  the  wharfs  or  quays, 
the  last  species  of  property  described  in  the  case.  We 
have  already  said  that  they  are  expressly  made  rateable, 
and  that,  in  our  opinion,  the  comparative  method  of 
valuation  is  the  true  one,  that  is,  te  according  to  the 
value  of  similar  property  in  Liverpool"  in  the  language 


1838. 

The  Queen 
against 
The  Leeds  and 
Liverpool 

Canal 
Company. 


Vol.  VII. 


(«)  ?>A.  $  E.  CI 9. 

Zz 


of 


696 


CASES  in  HILARY  TERM 


1838.      of  the  case,  or  (in  the  words  of  sect.  17  of  stat  59  G.  3. 

c.  cv.)  "  the  lands,  dwelling  houses,  wharfs,  quays,  ware- 

The  Queen  ° 

against  houses,  lock  houses,  and  other  houses  of  and  belonging 
Liverpool  to  the  said  company  of  proprietors,  shall  be  rateable," 
Conrpany.  "  tne  lands  according  to  the  quantity  and  quality,  and 
the  dwelling  houses,  wharfs,  quays,  warehouses,  lock 
houses,  and  other  houses,  according  to  the  nature  and 
respective  uses,  dimensions,  and  descriptions  thereof ; 
and  shall  be  charged  and  assessed  in  like  manner  as 
lands  of  a  like  quality,  and  as  dwelling  houses,  ware- 
houses, lock  houses,  and  other  houses  of  a  like  and 
similar  size,  nature,  dimension,  or  description,  in  the  re- 
spective parishes,  townships,  or  places  where  the  same 
shall  be  situate,  are  or  shall  be  assessed  and  charged." 
The  words  "  wharfs  and  quays "  are  omitted  in  the 
last  member  of  the  sentence ;  but  they  are  expressly 
made  rateable  in  the  former  part ;  and  it  is  impossible 
to  suppose  that  a  different  method  of  valuation  was  in- 
tended for  them,  from  that  which  is  so  minutely  pre- 
scribed for  the  other  property :  indeed,  if  no  method  of 
rating  them  were  prescribed  by  the  act,  the  value  of 
similar  property  in  Liverpool  would  furnish  the  best 
criterion  of  theirs  on  this  principle.  In  respect  of 
these  wharfs  and  quays,  therefore,  there  must  be  an 
addition  to  the  assessment  of  694/.  185.  6d. 

It  remains  briefly  to  notice  an  observation  of  the 
counsel  for  the  appellants  before  alluded  to,  which  was 
intended  to  go  the  length  of  shewing  that  the  space 
occupied  by  the  navigation  and  all  its  parts  should  be 
exempt  from  assessment  altogether.  It  wras  said  that  the 
word  "  land,"  in  these  acts  of  parliament,  could  not  mean 
land  covered  with  water,  for  that,  wherever  that  was  de- 
signated,  the  words  "  navigation,"  <f  canals,"  "  cut,"  &c, 

were 
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were  used.    As  to  which  it  is  to  be  observed,  first,  that  1838. 

it  was  not  shewn  to  what  other  property  of  the  company 

1     "     J        >  r    J      The  Queex 

the  word  S6  land  "  (accompanied  with  and  distinguished  against 

The  Leeds  and 

from  every  other  description  of  their  property)  was  ap-  Liverpool 
plicable,  except  to  the  land  used  for  their  navigation ;  Company, 
next,  that  this  interpretation  is  directly  opposed  to  that 
of  the  learned  Judges  whose  language  we  have  already 
quoted  from  Rex  v.  The  Leeds  and  Liverpool  Canal 
Company  [a).  But,  lastly,  there  is  no  such  contradis- 
tinction between  "  land "  and  "  navigation,  cut,  or 
canal,"  as  was  assumed,  but  directly  the  reverse.  In 
sect.  31  of  stat.  23  G.  3.  c.  114s,  upon  which  we  have 
before  commented,  the  tolls  are  declared  to  be  exempt 
from  any  rates  except  such  "as  the  land  which  hath  or 
shall  be  used  for  the  purpose  of  such  navigations,  cuts,  or 
canals,  were  or  would  have  been  subject  to,  if  this  act 
had  not  been  made ;  and  that  such  navigations,  cuts,  or 
canals,  shall  not  be  subject  or  liable  to  the  payment  of 
any "  rates,  except  such  "  as  have  been,  and  now  are 
usually  charged  and  assessed  thereon."  Except,  there- 
fore, the  words  land  used  for  navigations,  cuts,  or  canals, 
and  the  words  navigations,  cuts,  or  canals,  mean  the 
same  thing,  the  lat  ter  part  of  the  sentence  has  no  mean- 
ing at  all. 

The  result,  therefore,  is  that,  in  our  opinion,  the  com- 
pany is  liable  to  the  extent  of  the  assessment,  and  that 
the  order  of  sessions  confirming  the  rate  should  be  con- 
firmed. 

Rate  confirmed. 

(«)  5  East,  325.    Ante,  p.  690. 


Z  z  2 


698 

18S8. 


CASES  in  HILARY  TERM 


Richards  against  Fry. 
Trespass  for      TRESPASS.   The  declaration  charged  that  defend- 

chasing  and  de-  JL 

taining  cattle.  ant,  on  &c,  broke  and  entered  plaintiff's  closes 

Plea,  that  de-  _ 

fendant  was      (described  by  names,  abuttals,  &c),  did  damage  there, 

possessed  of  3.  •  • 

messuage,  &c,  an^  drove  plaintiff's  sheep,  ewes,  and  lambs,  &c,  then 

and  that  he  and   j         ,     •  i  i_  •       •  j  Ai  •  j     i  c 

all  occupiers      depasturing  and  being  m  and  upon  the  said  closes  ot 

thereof  for  the     plaintiff  from  and  off  the  said  cloges  to  places  at  a  dis- 

time  being,  for    r  7  r 

thirty  years       tance  from  plaintiff's  said  closes,  and  kept  and  detained 

next  before  the  L 

time  when,  &c,  the  said  sheep,  &c,  and  afterwards  drove  them  to  other 

had  of  right 

had,  and  been  places  still  more  distant,  &c. 

have' common        Pleas.    1.  Not  Guilty.    2.  That  the  closes  in  which 

the^ocus^nquo,  &c*  were  not  plaintiff's.    3.  As  to  the  driving  and 

weiVdepTstur-  cnasulg  tne  sheep,  &c,  elsewhere  than  in  the  said  closes 

ing,  &c,  to  the  Gf  plaintiffl  and  as  to  the  keeping  and  detaining  the 

disturbance  of  r  r    fc>  & 

such  right  of     same,  that,  before  and  at  the  times  respectively  in  the 

common,  and 

that  defendant    declaration  mentioned,  defendant  was,  and  still  is,  in  the 

distrained,  &c. 

On  special     lawful  possession,  and  the  occupier,  of  a  certain  mes- 

demurrer,  for  ,  ,      ,         .  .     .  . 

that  the  right  suage  and  lands,  with  the  appurtenances,  to  wit  situate 

^have  beenled  anc*  Demg  m  &c-  \  and  that  defendant,  and  all  the  oc- 

years  te/or?1^  cupiers  f°r  tne  time  being  of  the  said  messuage,  &c,  for 

the  commence-  thirty  years  next  before  the  said  several  times  when  &c, 

ment  of  the  J  J 

suit,  Held,       have  actually  as  of  right  had,  and  have  been  used  and 

1.  That,  as 

a  plea  under     accustomed  to  have,  and  of  right  ought  &c,  and  de- 

stat.  2  & 

3  w.  4.  c.  71.,  fendant  then  and  still  of  right  ought  &c,  for  himself  and 

bad,Pfor  noT  themselves,  his  and  their  tenants  and  farmers,  occupiers 

righTdfhe^so,  °f tne  sa*[d  messuage,  &c,  common  of  pasture  in,  upon, 

or  as  used,  &c, 
thirty  years 

before  the  commencement  of  some  suit.    As  to  which  latter  averment,  qucere. 

.2.  That  the  plea  could  not  be  construed  as  claiming  right  of  common  simply  by  virtue 
of  possession,  assuming  that,  if  so  construed,  it  would  have  been  good. 

and 
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and  throughout  a  certain  place  and  lands  in  the  county  1838. 
&c,  to  wit  in  the  parish  &c,  to  wit  called  &c,  for  all 

Richards 

his  and  their  commonable  cattle,  levant  and  couchant  against 

1  •  1  FliY. 

in  and  upon  the  said  messuage  &c,  every  year,  and  at 
all  times  of  the  year,  as  to  the  said  messuage,  &c,  be- 
longing and  appertaining :  and,  because  the  said  sheep, 
&c,  were,  before  and  at  the  time  of  the  commencement 
of  the  trespasses  in  the  introduction  to  this  plea  men- 
tioned, in  and  upon  the  said  place  and  lands  in  this 
plea  aforesaid,  and  whereon  defendant  is  hereinbefore 
mentioned  to  have  been  and  to  be  entitled  to  common 
of  pasture  as  aforesaid,  depasturing,  destroying  the  grass 
&c. :  justification,  that  defendant  took  them  depastur- 
ing and  doing  damage  so  that  defendant  could  not 
enjoy  his  common  in  so  ample  a  manner  as  he  ought  ; 
and  that  defendant  was  driving  them  to  a  pound,  but 
released  them  at  plaintiff's  request. 

Demurrer  to  the  third  plea,  assigning  for  causes,  that 
it  does  not  appear  by  the  plea  for  how  many  years  next 
before  the  commencement  of  this  suit  defendant  and 
the  occupiers  for  the  time  being  of  the  said  messuage, 
&c,  or  defendant,  have  actually  of  right  had,  or  have 
been  used  and  accustomed  to  have,  the  common  of  pas- 
ture as  in  that  plea  mentioned.  Joinder  in  demurrer. 
The  case  was  argued  in  Michaelmas  term  last  (a). 

Ogle  for  the  plaintiff.  First,  the  thirty  years  should 
have  been  laid  next  before  the  commencement  of  the 
suit,  or,  (according  to  Jones  v.  Price  (b) )  simply,  before. 
By  sect.  1  of  stat.  2  &  3  W.  4.  c.  71.,  no  claim  by  pre- 
scription to  right  of  common,  &c,  where  the  "  right, 

(a)  November  10th,  1837,  before  Lord  Denman  C.  J.,  Patteson,  ll'il- 
Hams)  and  Coleridge  Js. 
(6)  3  New  Ca.  52. 

Z  z  3  profit, 
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1838.  profit,  or  benefit  shall  have  been  actually  taken  and 
~ — r<*~      enjoyed  by  any  person  claiming  right  thereto  without 

Richards 

against       interruption  for  the  full  period  of  thirty  years,"  shall  be 
defeated  by  shewing  only  that  it  was  first  taken  at  some 
time  prior  to  such  period.    That  period,  by  sect.  4,  is 
"  the  period  next  before  some  suit  or  action  wherein 
the  claim  or  matter  to  which  such  period  may  relate 
shall  have  been  or  shall  be  brought  into  question." 
These  words  have  never  been  understood  to  relate  to 
the  period  as  measured  back  from  the  trespass,  in  any 
of  the  cases  from  Bright  v.  Walker  (a)  to  the  present 
time.    In  The  Monmouthshire  Canal  Company  v.  Har- 
ford (b)  the  fourteenth  plea  laid  the  period  as  twenty 
years  next  before  the  commencement  of  the  suit,  and 
before  either  of  the  times  when  &c.    In   Tickle  v. 
Brown  (c)  the  period  was  laid  as  forty  years  next  before 
the  commencement  of  the  suit.    Jn   Wright  v.  Wil- 
liams (d)  the  plea  was  in  the  same  form  ;  and,  on  de- 
murrer, it  was  objected  that  the  period  should  have 
been  laid  as  forty  years  before  the  time  when  &c. ;  but 
the  plea  was  held  good.    It  may  be  said  that  these 
authorities,  although  they  shew  that  the  period  may  be 
so  laid,  do  not  prove  the  mode  here  used  to  be  in- 
correct.    But  both  forms  cannot  be  good.  \_Patte- 
son  J.   Why  not?    Thirty  years  before  the  trespass 
must,  a  fortiori,  be  thirty  years  before  the  suit.]  Sup- 
pose a  trespass  committed  in  1 800.    A  party  now  suing 
for  that  might,  unless  the  statute  of  limitations  were 
pleaded,  recover.    But  could  it  be  meant  that,  if  there 
had  been  a  subsequent  cesser  and  abandonment  of  the 

(a)  1  C.  M.  %  R.  211.    S.  C.  4  Tyrwh.  502. 

(b)  1  C.  M.  %  B.  614.    S.  C.  5  Tyrw.  68. 

(c)  4  A.  $  E.  369.  § 
.  (d)  1  M.  %  W.  77.    S.  C.  Tyrwh.  %  Gr.  375. 
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right,  a  party  should  still  be  entitled  to  avail  himself  of  1838. 
such  right,  because  it  had  been  exercised  for  a  period  of 

Richards 

thirty  years  before  such  abandonment  or  cesser  ?    \_Pat-  against 

Fry. 

teson  J.  The  legislature  never  meant  to  meet  such  a 
case  :  they  left  it  to  the  statute  of  limitations.]  Secondly, 
the  plea  should  have  stated  the  right  to  have  been  en- 
joyed without  interruption.  Thirdly,  the  declaration 
charged  a  series  of  acts,  all  of  which  are  trespasses  ;  the 
plea  answers  it  only  as  to  driving  the  sheep,  after  they 
were  driven  from  the  plaintiff's  closes,  and  detaining 
them ;  it  admits,  for  the  purposes  of  that  plea,  that  the 
defendant,  before  doing  so,  broke  and  entered  the 
plaintiff's  closes,  and  drove  the  sheep  thence.  Now 
the  defendant  cannot  avail  himself  of  his  own  wrong;  he 
had  no  right  to  drive  the  sheep  from  the  plaintiff's 
closes  to  a  place  where  he,  the  defendant,  had  common, 
and  then  to  distrain  them.  [On  the  second  objection 
he  cited  Parke  B.  in  Bright  v.  Walker  (a),  Tickle  v. 
Brown  (b),  Beadey  v.  Clarke  [c) ;  but  the  Court  decided 
on  the  first  objection  only.] 

Montague  Smith,  contra.  As  to  the  first  objection. 
The  point  on  the  prescription  act  does  not  arise.  This 
is  a  transitory  action  for  damage  to  personal  chattels ; 
and  the  defendant,  justifying  his  act  as  done  in  defence 
of  his  right  of  common,  which  is  infringed,  is  in  the 
same  position  as  a  plaintiff  in  trespass  quare  clausum 
fregit:  he  may,  therefore,  rely  on  the  naked  posses- 
sion as  against  the  plaintiff,  a  wrong  doer;  and  the 
allegation  of  thirty  years'  enjoyment  is  surplusage.  It 
lies  on  the  plaintiff'  here,  as  on  the  defendant  in  an 

(«)  1  C.  M.  §•  II.  219.    Si  C.  4  Tyrwh.  509. 
(b)  \A.  $  E.  369.  j  (c)  2  Nciu  Ca.  705. 

Z  z  4  action 
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1838.       action  of  trespass,  to  set  out  his  title  specially.  This 
appears  from  an  Anonymous  (a)  case  in  Salkeld.  The 

Richards 

against  dictum  there  has  since  been  disputed ;  but  the  principle 
of  the  decision,  which  is  all  that  is  material  here,  was 
upheld  in  Taylor  v.  Eastwood  (b) ;  and  the  authority  is 
cited  to  the  same  effect  in  Com.  Dig.  Pleader  (C  41.), 
and  in  note  (1)  to  Stennel  v.  Hogg  (c)  and  note  (2)  to 
Mellor  v.  Spateman  (d).  [Patteson  J.  You  say  it  is  as 
if  you  had  sued  for  disturbance  of  common.]  Bright  v. 
Walker  (e)  since  the  statute,  and  Atkinson  v.  Teesdale  (g) 
before  the  statute,  shew  that  it  is  enough  to  declare  on 
the  possession.  Further,  this  is  a  good  plea  under  the 
statute.  The  material  question  is  the  right  of  the  party 
at  the  time  of  the  trespass.  The  intention  of  the  statute 
was  to  get  rid  of  the  difficulty  which  formerly  existed  in 
proving  a  prescription.  Sect.  5  prescribes  a  mode  of 
pleading  in  lieu  of  the  allegation  of  time  immemorial. 
Now  the  prescription  must  have  related,  under  the 
former  state  of  law,  to  the  time  of  the  act;  for  it  was  an 
allegation  of  right  under  which  the  defendant  justified. 
Sect.  4  relates  only  to  the  mode  of  proof  when  the  fact 
of  enjoyment  is  challenged :  it  does  not  appear  to  be  in- 
corporated in  sect.  5.  If  sect.  4  be  literally  applied  to 
the  form  of  the  plea,  the  allegation  must  be  of  an  enjoy- 
ment for  thirty  years  next  before  any  suit  in  which  the 
claim  has  been  questioned.  \_Patteson  J.  Suppose  a 
defendant  plead  thirty  years'  enjoyment  before  the  com- 
mencement of  the  suit,  and  fail  upon  a  traverse  of  such 
enjoyment;  and,  ten  years  after,  a  second  action  be 

(a)  2  Salk.  643.  (6)  1  East,  212. 

(c)  1  Wms.  Saund.  221. 

(rf)  1  Wms.  Saund.  346  e.    And  see  Ibid.  346.  note  (2). 
0)  1  C.  M.  #  JR.  211.    S.  C.  4  Tyrwh.  502. 
(g)  3  Wils.  278. 
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brought :  can  he  set  up  a  thirty  years'  enjoyment  before  1838. 
such  second  action  ?]  That  appears  to  be  a  necessary  richards 
result  of  a  literal  interpretation  of  the  statute ;  which  against 
shews  that  such  interpretation  is  erroneous.  Indeed, 
it  is  not  necessary  that  the  right  should  be  brought 
into  question  in  this  suit:  the  possession  might  alone 
be  traversed.  Suppose,  after  the  alleged  trespass,  the 
defendant  had  released  his  right  of  common  :  he  could 
not  then  plead  in  the  form  contended  for  on  the  other 
side :  yet  the  statute  could  not  intend  that  he  should  be 
precluded  by  this  from  justifying  under  the  right  which 
he  had  at  the  time  of  the  trespass.  The  utmost  that 
Wright  v.  Williams  (a)  shews  is  that  a  plea  alleging  the 
enjoyment  forty  years  before  the  commencement  of  the 
action  is  not  demurrable.  If  sect.  4  were  imperative  as  to 
the  form  of  pleading,  it  would  be  necessary  to  plead 
"  next  before ; 99  but  the  contrary  was  decided  in  Jones  v. 
Price  (&),  where  Tindal  C.  J.  said  that  the  fourth  sec- 
tion "  is  nothing  but  an  exposition  of  the  proof  re- 
quired to  establish  the  right.  It  is  a  mere  question  of 
evidence."  [On  the  second  objection,  he  cited  Bright 
v.  Walker  (c) ;  and,  on  the  third,  note  (1)  to  Potter  v. 
North  (d)f  and  Mattravers  v.  Fosset  (e).~\ 

Ogle,  in  reply.  As  to  the  first  objection.  The  plea 
is  of  a  prescription  under  the  statute :  it  cannot  be  con- 
strued as  a  simple  justification  under  possession.  But, 
if  it  could,  it  would  be  bad.  It  is  clear  law  that  a  right 
of  common  upon  a  mere  possession  cannot  be  pleaded 
in  answer  to  an  action  of  trespass,  though  it  is  other- 

(a)  1  M.  $  W.  77.    &  C.  Tyrwh.  $  Gr.  375.      (b)  8  New  Ca.  52. 

(c)  1  C  M.  §•  R.  211.    S.  C.  4  Tyrwh  502. 

(d)  1  Wms.  Saund.  347.  (<?)  3  Wils.  295. 

wise 


704 


CASES  in  HILARY  TERM 


Richards 
against 
Fry. 


1838.  wise  as  to  tne  declaration.  No  distinction  can  be 
drawn,  as  to  this,  between  trespass  quare  clausum  fregit 
and  trespass  for  taking  cattle.  As  to  the  statute,  most  of 
the  difficulties  suggested  on  the  other  side  were  brought 
before  the  Court  in  Wright  v.  Williams  {a).  If  the  act 
complained  of  was  committed  twenty  years  before  the 
commencement  of  the  suit,  and  a  thirty  years'  enjoyment 
before  such  commencement  is  shewn,  that  is  the  very 
case  upon  which  the  statute  intended  to  found  a  pre- 
scriptive right.  But,  if,  before  the  action,  though  after 
the  trespass,  the  right  has  been  interrupted,  there  the 
prescriptive  right,  to  be  tried  in  the  action,  can  no 
longer  be  shewn  within  the  meaning  of  the  statute. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.,  in  this  term  {January  18th), 
delivered  the  judgment  of  the  Court.  After  stating  the 
pleadings,  and  the  demurrer,  his  Lordship  proceeded 
as  follows. 

The  objection  arises  upon  stat.  2  &  3  W.  4.  c.  71.,  sec- 
tions 1,  4,  and  5.  The  defendant's  counsel,  however,  en- 
deavoured to  avoid  the  objection  by  arguing  that  this  plea 
may  be  supported  at  common  law,  without  any  refer- 
ence to  that  statute ;  that  it  is,  in  substance,  an  allegation 
that  the  defendant  is  possessed  of  a  messuage  and  lands, 
by  reason  whereof  he  is  entitled  to  right  of  common, 
and  that  he  drove  away  the  plaintiff's  sheep  which  were 
disturbing  that  right ;  and  that  such  allegation  is  suffi- 
cient in  a  plea  to  a  transitory  action  for  chasing  sheep, 
without  claiming  the  right  of  common  by  prescription 
in  a  que  estate,  inasmuch  as  that  right  is  in  this  case 

(a)  1  M.  #  r.s77.     S.  C.  Tynvh.  $  Gr.  375. 
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only  inducement  or  conveyance.    He  relies  on  the  cases  1838. 
which  establish  that  such  an  allegation  is  sufficient  in  a  ' 

°  Richards 

declaration  for  disturbance  of  common,  and  on  the  against 

Fry. 

analogy  to  a  plea  justifying  the  taking  of  cattle  damage 
feasant,  in  which  it  is  sufficient  to  allege  the  defendant's 
possession  of  the  place  where  the  cattle  are  taken.  We 
have  not  found  any  case  in  which  the  principle  estab- 
lished in  those  cases,  viz.  that,  as  against  a  wrong 
doer,  it  is  sufficient  to  allege  possession,  has  been  ap- 
plied to  a  plea  stating  a  right  of  common.  A  note  of 
Mr.  Serjeant  Williams  in  the  case  of  Mellor  v.  Spate" 
man  (a)  was  referred  to,  in  which  he  so  lays  down  the 
rule  in  these  words,  "  Indeed,  where  the  right  of  com- 
mon is  only  inducement  or  conveyance,  it  is  held  suffi- 
cient for  the  defendant  to  allege  that  he  is  possessed  ;  as 
where  the  justification  is,  an  escape  of  the  cattle  from  a 
common  to  the  close  in  which,  8cc.  through  defect  of  a 
fence,  which  the  plaintiff  is  bound  to  repair,  or  an 
escape  from  the  defendant's  own  close:"  but  the  authority 
he  cites,  viz.  Faldo  v.  Midge  (b)9  supports  only  the  latter 
part  of  the  sentence. 

The  point  may  be  doubtful ;  but  we  think  that  we  are 
not  called  upon  to  determine  it :  for,  on  attentively  con- 
sidering this  plea,  we  cannot  treat  it  as  averring  only  pos- 
session of  a  right  of  common,  but  are  satisfied  that  it 
avers  a  right  of  common  in  a  que  estate,  substituting 
for  time  immemorial  thirty  years  under  the  late  statute. 
Dome  v.  Cashford(c)  is  an  express  authority  to  shew 
that  a  bad  averment  of  a  right  in  a  que  estate  in  a  de- 
claration cannot  be  treated  as  an  averment  of  possession 

(«)  Note  (2)  to  Mellor  v.  Spatcman,  1  Wins.  Saund.  346. 

(b)  Yelv.14. 

(c)  1  Salk.  363.    S.  C.  1  Com.  Rep.  44. 
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1838,      only,  though  such  an  averment,  properly  framed,  would 
have  been  sufficient  in  the  case. 

Richards 

against  We  come,  therefore,  to  the  principal  objection ;  viz., 

Fry. 

that  the  thirty  years  are  laid  <e  next  before  the  said  times 
uchen  tyc."  instead  of  "  next  before  the  commencement  of 
this  suitr 

The  first  section  of  stat.  2  &  3  W.  4.  c.  71.  enacts  that 
no  claim  to  right  of  common  which  shall  have  been 
actually  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  thirty  years, 
shall  be  defeated  by  shewing  only  that  it  was  first  taken 
at  a  prior  time.  The  fourth  section  enacts  that  the 
thirty  years  shall  be  deemed  and  taken  to  be  the  period 
next  before  some  suit  or  action  wherein  the  claim  shall 
be  brought  into  question.  The  fifth  section  enacts  that, 
in  all  pleadings  in  trespass,  it  shall  be  sufficient  to 
allege  the  enjoyment  of  common  as  of  right  by  the 
occupiers  of  the  tenement  in  respect  whereof  the  same 
is  claimed,  for  and  during  such  of  the  periods  mentioned 
in  the  act  as  may  be  applicable  to  the  case,  and  without 
claiming  in  the  name  or  right  of  the  owner  of  the  fee  as 
is  now  usually  done. 

Taking  these  sections  together,  it  seems  quite  clear 
that  the  averment  of  enjoyment  for  thirty  years  next 
before  the  times  when  &c.  is  not  in  conformity  with  the 
act.  The  period  mentioned  in  the  act  is  plainly  thirty 
years  next  before  some  suit  or  action  in  which  the  claim 
shall  be  brought  into  question.  Generally  speaking, 
that  would  be  next  before  the  commencement  of  the  suit 
in  which  the  pleading  takes  place ;  at  all  events,  it  is 
not  next  before  the  times  when  &c. 

But  we  were  pressed  with  absurdities  and  inconveni- 
ences which,  it  is  supposed,  would  arise  from  such  con- 
struction 
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struction  of  the  act;  and  on  the  other  hand  difficulties  1838. 
of  the  same  nature  were  pointed  out,  to  which  we  should 
give  occasion  by  holding  the  plea  to  be  good. 

These  absurdities  and  inconveniences  were  urged  to 
the  Court  of  Exchequer  in  the  case  of  Wright  v. 
Williams  (a),  in  which  the  averment  was  "  next  before 
the  commencement  of  this  suit;"  but  that  Court  held 
the  averment  to  be  correct ;  and  the  decision  is  directly 
in  point;  for  we  cannot  think,  as  was  suggested  at  the 
bar,  that  both  modes  of  averment  are  correct,  and  either 
may  be  adopted  at  the  option  of  the  pleader.  The 
periods  in  the  two  averments  are  certainly  quite  dif- 
ferent :  and  the  evidence  requisite  to  support  them 
manifestly  not  the  same.  We  shall  not  attempt  to 
obviate  the  difficulties  which  have  been  suggested ;  but, 
adhering  to  the  express  words  of  the  statute,  and  to  the 
decision  in  Wright  v.  Williams  (a) ,  with  which  we  fully 
agree,  we  hold  that  the  only  correct  averment  is,  "  next 
before  the  commencement  of  this  "  (or  possibly  some 
other)  "suit." 

We  do  not  feel  that  the  case  of  Jones  v.  Price  (b)  at 
all  militates  against  this  decision  :  that  case  merely  esta- 
blishes that  the  averment  of  "  thirty  years  before  the 
commencement  of  the  suit "  means  "  thirty  years  next 
before  the  commencement  of  the  suit;"  in  other  terms, 
that  the  omission  of  the  word  "  next "  does  not  alter  the 
sense. 

Other  objections  were  taken  by  the  counsel  for  the 
plaintiff  to  the  plea  in  question,  which  it  becomes  unne- 
cessary for  us  to  notice. 

For  the  reasons  stated,  we  think  that  the  plea  is  bad, 
and  that  judgment  must  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  1  M.  £  IF.  77.     S.  C.  r>,rwh.  £  O.  1375.      (b)  3  New  Ca.  52. 
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Thursday, 
January  11th. 


Ann  Kington  against  Hack,  the  Elder, 


This  Court 
will  not  set 
aside  a  writ  de 
contumace  ca- 
piendo on  ac- 
count of  defects 
in  the  sentence 
on  which  it 
purports  to  be 
grounded,  if 
there  be  a  dis- 
tinct and  in- 
dependent part 
of  the  sentence, 
as  an  award  of 
costs,  free  from 
objection, 
which  has  beea 
disobeyed. 

Qucere,  whe- 
ther an  eccle- 
siastical court 
can  sentence  a 
defendant  to 
perform  pe- 
nance at  a 
minister's 
house  ? 


JERVIS,  in  Hilary  term  1837,  obtained  a  rule  to  shew 
cause  why  the  writ  de  contumace  capiendo  issued  in 
this  cause  should  not  be  set  aside. 

By  the  affidavits  on  which  the  rule  was  granted,  it 
appeared  that  the  plaintiff  had  instituted  a  suit  against 
the  defendant  in  the  Consistory  Court  of  Peterborough 
for  defamatory  words.  Sentence  was  given  against  the 
defendant,  July  23d,  1 836,  he  being  present  in  Court ; 
but  he  now  denied  that  he  was  admonished  at  that  time, 
or  that  any  monition  had  since  issued  against  him,  to 
take  out  of  the  registry  of  the  Court  a  schedule  of  the 
penance  to  be  performed  by  him  as  by  law  required. 
One  of  the  affidavits  (by  Hack)  further  stated  "  that  he 
was  duly  served  with  a  reclamation  enjoined  by "  the 
principal  surrogate  of  the  Court,  "  to  be  performed  by 
deponent,  which  declares  that  deponent  should,  on  some 
day  before  the  return  thereof,  repair  to  the  minister's 
house  at  Brooke"  and,  in  his  presence  and  that  of  the 
plaintiff  (if  she  should  attend  on  notice  given  her), 
make  a  certain  acknowledgment  and  confession.  The 
defendant  instructed  his  proctor  to  enter  an  appeal; 
but,  from  some  neglect,  as  the  defendant  alleged,  this 
was  not  done,  and  a  writ  de  contumace  capiendo  issued. 
The  writ  stated  the  defendant  to  be  contumacious  in  not 
performing  the  penance  as  enjoined,  "  and  also  in  not 
paying  the  sum  of  25/.,  the  amount  of  the  costs  and  ex- 
penses made  and  taxed  in  this  cause  and  decreed  to  be 
paid  to  the  said  Ann  Kington  or  her  proctor  by  the 
said  William  Hack  the  elder,  on  or  before  the  said  20th 
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day  of  August"  1836,  66  for  the  costs  and  expenses  in-  1838. 
curred  by  her  in  the  cause  which  was  promoted  by  the  k  ~01 
said  Ann  Kington  against  the  said  William  Hack  the  against 

6  8  (  Hack. 

elder  for  defamation,  which  is  merely  ecclesiastical  or 
spiritual,"  &c. 

The  deputy  registrar  of  the  Consistory  Court  made 
affidavit  in  answer,  among  other  things,  that,  on  July 
23d,  1836,  when  the  defendant  attended  to  hear  sen- 
tence, "  he  was,  notwithstanding  the  assertion  in  his 
affidavit  to  the  contrary,  personally  admonished  to  take 
out  of  the  registry  of  the  said  Court  a  schedule  of  the 
penance  or  reclamation  enjoined  him  to  be  performed ; 
but  this  deponent  cannot  say  that  the  said  W.  H.  the 
elder  perfectly  understood  the  purport  of  such  admoni- 
tion, although  it  was  twice  at  the  least  repeated  to  him, 
for  that  he  the  said  W,  II.  the  elder,  during  the  time  he 
was  attending  the  said  Court  on  the  aforesaid  23d  day 
of  July  1836,  appeared  excessively  angry,  excited,  and 
irritated,  and  behaved  himself  in  a  most  turbulent,  re- 
fractory, and  unbecoming  manner,  declaring  that  he 
would  not  perform  the  said  sentence,  and  that  the  Judge 
might  imprison  him  if  he  thought  fit,"  &c.  It  was 
further  stated  in  this  affidavit  that,  the  defendant  having 
neglected  to  take  out  the  schedule  of  the  penance,  a  re- 
clamation or  penance  was  served  upon  him  as  above 
stated ;  that  afterwards,  defendant  having  neglected  to 
prosecute  the  appeal  of  which  he  had  given  notice,  the 
Judge,  at  his  petition,  allowed  him  further  time,  and 
proceedings  were  accordingly  stayed  till  the  next  Court 
day,  when  he  again  applied  for  and  obtained  time  till 
the  next  Court  day;  and  that,  no  instructions  having 
then  been  given  for  proceeding  in  the  appeal,  he  was 
decreed  in  contempt. 

The  principal  grounds  assigned  for  the  present  appli- 
cation 
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cation  were,  that  the  defendant  had  not  been  admonished 
to  take  out  a  schedule  of  the  reclamation  as  above 
stated  ;  that  the  defendant  could  not  be  held  contumaci- 
ous for  not  doing  a  penance  in  the  house  of  another  man, 
which  he  had  no  right  to  enter ;  that  there  was  no  house 
answering  the  description  given  in  the  sentence;  and 
that  the  form  of  submission  required  by  way  of  penance 
was  such  as  the  Court  could  not  impose.  The  first 
ground  only  was  decided  upon  by  this  Court. 

Channell  now  shewed  cause.  The  objection  that  the 
defendant  was  not  admonished  to  take  out  a  schedule  of 
the  penance  is  grounded  on  Rex  v.  Maby  (a) ;  but  there 
the  schedule  was  material,  because  the  sentence,  as  pro- 
nounced, was  imperfect,  since  it  merely  called  upon  the 
party  to  perform  "  the  usual  penance  ;"  and  without  the 
schedule  (which  could  be  obtained  only  on  paying 
costs)  he  could  not  ascertain  what  the  penance  was. 
But  here  the  sentence,  which  the  defendant  heard  pro- 
nounced, fully  describes  the  penance.  And,  further, 
the  affidavit  against  the  rule  shews  sufficiently  that  the 
defendant  was  admonished.  Then,  the  penance  itself 
is  correctly  imposed.  [Lord  Denman  C.  J.  Had  the 
Consistory  Court  power  to  direct  that  it  should  be  per- 
formed at  the  minister's  house  ?  If  not,  the  defendant 
would  perhaps  be  a  trespasser  in  going  there.]  The 
Ecclesiastical  Court  had  jurisdiction  to  make  such  an 
order.  At  all  events  it  was  not  for  the  defendant  to 
originate  the  objection.  [He  then  discussed  the  other 
alleged  defects  in  the  sentence.]  But,  supposing  the 
sentence  to  be  informal  in  any  respect,  yet,  if  part  of  it 
can  be  sustained,  the  writ  ought  not  to  be  quashed. 

(a)  3  Bowl.  §  R.  570. 

The 
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The  defendant  is  stated  in  the  writ  to  be  in  contempt  for  1838. 
non-payment  of  costs ;  and  this  is  a  ground  on  which 

Kington 

a  significavit  has  often  issued.  against 

Hack. 

Jervis,  contra.  The  affidavit  does  not  say  by  whom 
the  defendant  was  admonished ;  nor  does  it  shew,  unless 
by  way  of  reasoning,  that  any  admonition  was  given 
him  which  he  heard  and  understood.  Then,  as  to  the 
penance ;  the  party  could  not  perform  it  without  being 
liable  to  be  treated  as  a  trespasser.  In  times  when 
penance  was  inflicted  by  the  immediate  agency  of  the 
minister  himself,  a  direction  like  this  may  have  been 
usual ;  but  a  court  administering  punishment  can  send 
the  party  only  to  a  place  where  it  has  authority,  and  in 
going  to  which  it  can  protect  him.  (He  also  argued 
upon  the  other  alleged  defects  in  the  sentence.)  Then, 
if  the  judgment  is  defective  as  to  the  main  subject- 
matter,  the  costs,  which  are  a  consequence  of  the 
judgment,  must  likewise  fall  to  the  ground.  There 
may  be  a  significavit  for  non-payment  of  costs  on  an 
interlocutory  proceeding ;  but  not  on  a  final  judgment 
which  altogether  fails.  The  very  defective  judgment 
may  have  caused  an  accumulation  of  costs. 

Lord  Den  man  C.  J.  The  defendant's  allegation,  that 
he  was  not  admonished  to  take  out  a  schedule,  is  an- 
swered by  an  affidavit  on  the  other  side,  stating  that  he 
was  twice  personally  admonished.  The  deponent,  indeed, 
will  not  say  that  the  defendant  perfectly  understood  the 
admonition,  because  he  was  in  a  state  of  great  passion. 
But  a  man  is  not  to  close  his  understanding:  against 
what  he  might  hear,  by  his  own  act.  The  affidavit 
would  have  been  more  satisfactory  if  it  had  stated  a 

Vol.  VII.  3  A  belief 
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belief  that  he  heard  what  was  said ;  but  there  appears, 
on  the  statement,  no  reason  that  he  should  not  have 
heard  it.  And  he  afterwards  gave  notice  of  appeal 
against  the  sentence,  and  asked  for  time  to  prosecute 
such  appeal.  I  therefore  think  that  he  appears  to  have 
been  duly  admonished.  Then,  as  to  the  other  objections  : 
if  the  sentence  be  sufficient  in  one  distinct  part  of  it  this 
rule  cannot  be  granted.  Now  it  appears  that  the  sentence 
awarded  payment  of  a  precise  sum  of  25/.,  the  costs  and 
expenses  taxed  and  decreed  to  be  paid  to  the  plaintiff  for 
her  costs  and  expenses  incurred  in  the  cause.  What- 
ever objection  may  be  raised  as  to  ordering  penance  at 
the  minister's  house,  or  on  other  points,  yet,  if  the 
Ecclesiastical  Court  had  power  to  impose  costs,  the  de- 
fendant is  liable  to  those ;  that  is  an  independent  subject- 
matter  ;  and  I  do  not  see  how  the  costs  can  have  been 
increased  by  any  defective  proceeding  of  the  Court  in 
the  manner  suggested.  The  rule  must  therefore  be  dis- 
charged. 

Littledale,  Williams,  and  Coleridge  Js.  con- 
curred. 

Rule  discharged. 
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Chesterton  and  Another  against  Farlar.  Friday, 

°  January  12th. 

THIS  was  a  suit  instituted  in  the  Consistory  Court  In  a  suit  by  c. 
and  jy.,church- 

of  London  by  the  churchwardens  of  St.  Mary  wardens, 

An  tt      •  n  n        i        i  against  F.,  for 

Abbotts,  Kensington,  for  non-payment  or  a  church-rate,  non-payment  of 
The  rate,  an  exhibit  of  which  was  annexed  to  the  libel,  wb&Jaswe* 
purported  to  be  "a  rate  or  assessment  made  the  28th  .^tS^SrfT™8 
day  of  June,  A.  D.  1833,"  "for  raising  the  sum  of  certain  articles 

°  were  exhibited 

1445/.,  or  thereabouts,  by  a  rate  or  assessment  upon  the  by  the  church- 

wardens  with, 

several  renters  and  other  holders  and  occupiers  of  and  in  sup-  . 
messuages,  lands,  tenements,  and  other  hereditaments  reply.  '  The 

.j  .      A,  .t         •  i      r  •  •  i        •  articles  were  re- 

within  the  said  parish,  lor  repairing,  cleansing,  pre-  jected  in  the 
serving,  supporting,  and   amending   the  said  parish  courtfbut,  on 
church,  and  for  and  towards  the  defraying  and  indem-  aPPealt0  the 

'  J    »  Arches  Court, 

nifying  the  churchwardens  of  the  said  parish  of  and  they were  ad~ 

J    &  r  mitted.  F. 

from  all  incidental  costs  and  expenses  they  may  be  at  then  appealed 

to  the  Privy 

or  put  unto  touching  or  concerning  the  said  office  of  Council,  and 
churchwardens,  at  4d  in  the  pound,  according  to  the  referred  to  The 

i  ,  i        i        c  iL  r  r         Judicial  Com- 

yearly  rent  or  yearly  value  or  the  same  lor  the  year  irom  mittee.  While 
Lady-day  1833  to  Lady-day  1834."  Farlar,  in  his  "but 
answer,  contended  that  the  rate  was  illegally  made,  and  befoJe  an^  Pro_ 

°     J  7  ceeding  had 

was  not  legally  applied,  nor  intended  to  be  so ;  and, .  in  been  taken,  in 

fo     J    ^r  .  .  that  Court,  F. 

articles  propounded  by  him  in  addition  to  the  answer,  moved  for  a 

i       ii        i    «  mi         i  -ill  i   •         prohibition,  on 

he  alleged,  "  lhat  the  said  church-rate  was  and  is  a  the  ground  that 
retrospective  rate,  and  was  made  to  reimburse  and  baV^nVap- 
indemnify  the   said    Charles  Chesterton    and    Samuel  *° 
Hutchins,  the  other  parties  to  this  cause,  for  and  in  st.ate^ 0,1  the 

1  J  pleadings. 

Held,  that  a 

prohibition  could  not  be  granted  on  this  ground,  the  cause  being  before  a  court,  the  juris- 
diction of  which  was  not  denied,  no  erroneous  proceeding  having  been  taken  there,  and 
this  Court  refusing  to  presume  that  the  judicial  committee  would  act  incorrectly. 

Per  Littledale  and  Coleridge  Js.  If  the  motion  had  been  well  grounded]  no  objection 
would  have  arisen  from  the  fact  that  the  party  moving  was  himself  the  appellant. 

S  A  2  respect 
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1838.       respect  of  payments  made  by  them,  or  one  of  them, 
„  previous  to  the  making  of  the  said  rate,  and  that  the 

Chesterton 

against       same  was  also  made  in  order  to  provide  for  the  discharge 

Farlar. 

of  several  sums  of  money  to  a  large  amount,  due  or 
alleged  to  be  due  from  the  said  parish  of  St.  Mary 
Abbotts*  Kensington,  to  divers  persons  long  previous  to 
the  making  of  the  said  rate ;  and  the  party  proponent 
doth  expressly  allege  and  propound  that  out  of  the 
monies  collected  by  means  of  the  said  rate  the  said 
C.  C.  and  S.  H.  have  reimbursed  themselves  divers  sums 
paid  and  disbursed  by  them,  or  one  of  them,  on  account 
of  the  said  parish,  previously  to  the  making  of  the  said 
rate,  and  have  also  paid  and  discharged  divers  debts 
and  claims  due  and  alleged  to  be  due  from  the  said 
parish  to  divers  persons  long  previous  to  the  making  of 
the  said  rate"  (a).  To  this  article  the  churchwardens 
replied  :  "  They  "  (the  churchwardens)  "  admit  that  the 
said  rate  was  and  is  in  part  a  retrospective  rate ;  but 
these  respondents  expressly  deny  that  such  rate  was 
made  to  reimburse  and  indemnify  themselves  for  pay- 
ments made  by  them,  or  either  of  them,  previous  to  the 
making  of  the  said  rate ;  for  respondents  expressly  say 
that  neither  they,  nor  either  of  them,  ever  paid,  or 
out  of  the  monies  collected  by  means  of  the  said  rate 
have  reimbursed  themselves,  divers  or  any  sums  paid 
and  disbursed  by  them,  or  either  of  .them,  on  account 
of  the  said  parish,  previously  to  the  making  of  the  said 
rate ;  for  these  respondents  deny  that  they,  or  either  of 
them,  have  or  has  made  any  such  disbursements."  And 

(a)  Farlar  also  complained,  in  the  articles  propounded  by  him,  of 
partiality  and  omissions  in  the  rate.  The  churchwardens  replied,  that 
the  mode  of  assessment  was  conformable  to  certain  local  acts,  and  that 
the  omissions  were,  in  a  number  of  instances,  warranted  by  the  circum- 
stances of  the  parties  left  out. 

in 
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in  articles  also  propounded  by  them,  they  stated  that, 
for  many  years  before  1832,  the  church-rate  imposed 
on  the  Lady-day  of  each  year  had  been  made  to  cover 
the  expenditure  of  the  year  from  Lady-day  preceding ; 
that  in  1832  it  was  determined  to  discontinue  that 
system ;  and,  for  the  purpose  of  so  doing,  the  church- 
wardens borrowed  500/.  of  the  guardians  of  the  poor 
{Far lav  being  one),  on  the  credit  of  the  future  church- 
rates,  to  pay  off  outstanding  claims ;  that  265/.  of  that 
sum  remained  due  when  the  rate  in  question  was  made  ; 
and  that  the  rate  was  agreed  to  at  an  open  vestry,  after  a 
statement  of  the  above  claim  and  some  others,  with  a 
full  understanding  that  such  rate  was  to  be  applied  in 
liquidation  of  those  demands. 

The  articles  propounded  by  the  churchwardens  were, 
on  a  hearing  in  the  Consistory  Court,  rejected  (a) ;  and 
the  churchwardens  thereupon  appealed  to  the  Arches 
Court,  where  it  was  adjudged  (b)  that  the  articles  should 
be  admitted,  and  they  were  admitted  and  exhibited 
accordingly.  Farlar  then  appealed  to  his  Majesty  in 
Council ;  and  the  appeal  was  referred  to  the  Judicial 
Committee  of  the  Privy  Council. 

Cresswell,  in  Michaelmas  term  last,  obtained  a  rule, 
calling  upon  the  Judicial  Committee  (on  notice  to  the 
chief  clerk  of  the  Privy  Council),  and  upon  Chesterton 
and  Hutchins,  to  shew  cause  why  a  prohibition  should 
not  issue  to  the  Judicial  Committee  to  prohibit  them 
and  Chesterton  and  Hutchins  from  further  proceeding  in 
the  said  suit.  The  affidavit  in  support  of  the  rule  stated, 
w  That,  upon  such  appeal  and  reference,  the  said  suit 

(a)  By  Dr.  Lushingtoti,  April  J  83(7. 

(b)  By  Sir  Herbert  Jcnner,  Mat/  1887. 

3  A  3  has 
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has  become  and  now  is  depending  before  the  said  Judicial 
Committee  of  the  Privy  Council :"  and  "  that  the  said  C. 
Chesterton  and  S.  Hutchins  are  now,  against  the  will  of 
the  said  W.  Farlar,  proceeding  with  prosecuting  the  said 
suit  against  the  said  W.  F.  before  the  said  Judicial  Com- 
mittee of  the  Privy  Council,  for  the  purpose  of  enforcing 
payment  by  the  said  W.  F.  of  the  church-rates  in  the 
said  first-mentioned  articles  alleged  to  be  due  from  the 
said  W.  F."  In  last  Michaelmas  term  (November  23),  and 
on  this  day  (the  case  having  been  adjourned), 

Sir  TV.  TV.  Follett  and  Holt  shewed  cause.  The  Judi- 
cial Committee  is,  for  the  purpose  of  this  appeal,  an 
ecclesiastical  court ;  and  nothing  has  been  shewn  to  oust 
it  of  jurisdiction.  The  cognisance  of  church-rates 
belongs  to  the  ecclesiastical  courts.  Where,  indeed, 
they  have  attempted  to  exceed  their  jurisdiction,  as  by 
trying  questions  of  boundary,  custom  or  prescription 
prohibitions  have  been  granted  ;  so,  also,  where  the  rate 
has  been  evidently  bad,  or  some  other  invalidity  has 
appeared  on  the  face  of  the  proceedings,  as  in  Pense  v* 
Prouse  (a),  DatsosonVk  Wilkinson  (6),  Lemanv.  Goulty(c). 
Here  the  rate  is  good  on  the  face  of  it,  and  no  defect 
appears  in  the  proceedings ;  and,  as  Buller  J.  says  in  the 
case  last  cited,  "  If  the  ecclesiastical  judge  give  a  wrong 
sentence  on  the  merits,  where  he  has  jurisdiction,  that 
is  only  the  subject-matter  of  appeal,  and  not  of  a  prohi- 
bition." It  is  not  to  be  assumed  that,  on  the  case  as  dis- 
closed by  the  pleadings,  the  present  rate  is  bad.  The 
judges  of  the  Consistory  and  Arches  Courts  appear  to 
have  entertained  different  opinions  on  that  subject.  In 

(a)  1  Ld.  Ray.  59*  (b)  Ca.  K.  B>  temp.  Hard.  381. 

(©)  3  T.  R.  3, 

Tawneifs 
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Tawney's  Case  (a)  the  proposed  poor-rate  was,  in  terms,  1838. 
to  reimburse  the  overseers;  and  Holt  C.  J.  said  there,  "  If    _  ' 

Chesterton 

a  rate  be  made,  and  accidents  happen,  which  raise  the  against 

Farlar. 

necessary  sum  higher,  no  doubt  but  the  overseers  may 
disburse  so  much  as  the  rate  falls  short,  and  then  make 
a  new  rate  for  relief  of  the  poor,  but  not  to  reimburse 
themselves.  [Coleridge  J.  It  is  not  said  that  such  a  new 
rate  may  be  made  in  the  following  year.]  In  Rex  v.  The 
Mayor  Sfc.  of  Gloucester  (b\  where  the  poor-rate,  on  the 
face  of  it,  appeared  conformable  to  law,  the  Court  refused 
to  speculate  upon  the  application  of  it  which  was  said  to 
be  contemplated ;  and  Ashhurst  J.  observed  that  the  party 
objecting  to  the  supposed  misapplication  might  appeal 
against  the  accounts.  The  opinion  of  this  Court,  inti- 
mated by  Lord  Denman  C.  J.  on  a  similar  question  in 
Rex  v.  Sillifant  (c),  is  to  the  same  effect.  In  Rex  v.  The 
Chap elwar dens  of  Haworth  (rZ),  which  may  be  referred 
to  on  the  other  side,  the  proposed  rate  for  reimbursing 
the  churchwardens  of  Bradford  would  have  been  bad 
in  form.  In  Lanchester  v.  Thompson  (<?),  which  may 
also  be  relied  upon,  the  only  point  decided  was,  that  a 
court  of  equity  could  not  decree  a  vestry  meeting  to  be 
led  for  the  purpose  of  making  a  rate  to  reimburse  a 
former  churchwarden. 

But,  whether  the  rate,  under  the  circumstances  dis- 
closed by  these  pleadings,  be  good  or  bad,  the  Judicial 
Committee  is  competent  to  entertain  that  question.  If  it 
was  originally  within  the  jurisdiction  of  the  Consistory 
Court,  it  is  within  that  of  the  Privy  Council,  under 
stat.  2  &  3  W.  4.  c.  92.    The  question  is  still,  as  it  was 

(a)  2  Ld.  Ray.  1009.  (6)  5  T.  It.  346. 

(c)  4  A.  £  E.  354.  (</)  12  East,  556. 

(f)  5  Madd.  4. 

3  A  4.  at 
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at  first,  on  the  validity  of  a  church-rate,  which  is  a 
matter  of  ecclesiastical  cognisance.  No  intendment 
will  be  made  to  oust  the  Ecclesiastical  Court  of  juris- 
diction ;  Ricketts  v.  Bodenham  (a) :  and  nothing  has  as 
yet  been  done  by  the  Court  of  Appeal  to  authorise  an 
interference.  The  prohibition  here  is  applied  for  by 
the  very  party  who  has  brought  the  case  before  the 
Privy  Council. 

Cresswell  and  Cha?idless,  contra.  Darby  v.  Cosens  (b) 
shews  that  a  party  who  has  appealed  to  a  Court  may 
himself  move  to  have  such  Court  prohibited  from  fur- 
ther holding  plea  of  it.  [Little dale  J.  and  Coleridge  J. 
There  is  no  doubt  of  that.]  There  are  many  cases  in 
which  a  party  could  not  take  any  other  measure  for 
obtaining  the  judgment  of  this  Court.  If  a  decree 
were  made  while  this  Court  was  not  sitting,  he  might 
be  concluded  before  he  could  move  for  a  prohibition, 
unless  he  could,  in  the  mean  time,  delay  the  proceed- 
ings by  an  appeal.  The  question  then  is,  assuming  the 
present  rate  to  be  bad,  whether  this  Court  will  grant  a 
prohibition  in  the  present  stage  of  proceedings.  The 
case  has  been  fully  brought  before  the  Judicial  Com- 
mittee on  record;  and,  as  the  affidavit  states,  it  is  "de- 
pending "  in  that  Court,  and  the  churchwardens  are 
prosecuting  it  there  to  enforce  payment  of  the  rate : 
there  is  no  further  step  to  be  taken  till  something  is 
determined  by  the  Judicial  Committee.  That  Court  is 
now  in  the  same  situation  as  the  Consistorial  Court  in 
Byetiey  v.  Windus  (c),  where  it  was  held  that,  if  the 
proceedings  in  the  Spiritual  Court  clearly  shewed  that 

(a)  4  A.  $  E.  433.  (b)  1  T.  R.  552. 

(c)  5B.  %C.  h 

a  prescription 
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a  prescription  was  disputed,  and  that  the  parties  were  1838. 
in  progress  to  bring  the  question  of  its  existence  to 

Chesterton 

trial,  the  courts  of  common  law  might  at  once  grant  a  against 

Farlar. 

prohibition.  Bayley  J.,  in  delivering  the  judgment  of  the 
Court  there  observed,  "  It  appears  sufficiently  upon 
the  pleadings  in  this  cause  that  the  suit  below  is  in 
progress  towards  the  trial  of  the  prescription : "  and 
judgment  was  given  for  the  plaintiff  in  prohibition.  So 
here,  if  it  appear  at  once  to  this  Court  by  the  pleadings 
that  there  is  but  one  matter  to  try,  and  that  the  validity 
of  a  rate  which  they  clearly  see  to  be  bad,  they  will,  with- 
out waiting  for  any  further  step,  prohibit  the  church- 
wardens from  going  on  to  enforce  such  a  rate.  The 
case,  therefore,  ought  now  to  be  argued  before  this  Court 
upon  the  main  question,  whether  the  rate  is  not,  upon 
the  case  disclosed  by  the  pleadings,  clearly  bad. 

Lord  Denman  C.  J.  The  objection  to  the  issuing  of 
this  writ  must  prevail.  The  dispute  here  was  on  a  matter 
originally  of  ecclesiastical  cognizance ;  the  case  has 
been  removed  by  appeal  to  the  Judicial  Committee  of  the 
Privy  Council ;  and,  assuming  that  committee  to  be  an 
ecclesiastical  court  of  appeal,  it  has  now  cognizance  of 
the  cause.  And  we  must,  I  think,  presume  that  the 
Court  of  Appeal  will  act  conformably  to  law.  Byerley  v. 
Windus  (a)  furnishes  the  distinction  upon  which  we  must 
act  in  this  case.  There  the  matter,  about  to  be  brought 
in  question  in  the  Ecclesiastical  Court,  was  one  which 
could  not  properly  be  tried  there,  and  over  which  this 
Court  had  jurisdiction.  Here  the  case  is  otherwise. 
If,  in  the  progress  of  the  cause,  the  Ecclesiastical  Court 

(a)  5B.8rC.  h 

should 
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should  commit  any  error,  if  they  do  any  thing  against 
common  law  or  acts  of  parliament,  we  may  then  inter- 
fere.   This  rule  must  be  discharged. 

Littledale  J.  I  am  of  the  same  opinion.  This  is 
a  matter  of  ecclesiastical  jurisdiction,  which  the  party 
now  applying  has  carried  before  the  Judicial  Committee, 
thereby  admitting  that  they  have  cognizance  of  it.  No 
proceeding  has  yet  taken  place  there;  and  I  am  of 
opinion  that  we  cannot  grant  a  prohibition. 

Williams  J.  The  cause  is  properly  before  the  Ju- 
dicial Committee,  which  is  now  substituted  for  the  Court 
of  Delegates.  We  cannot  anticipate  that  an  error  will 
be  committed ;  if  that  should  happen,  it  will  be  time 
enough  to  ask  for  our  interference. 

Coleridge  J.  I  am  of  the  same  opinion.  Accord- 
ing to  the  argument  in  support  of  the  rule,  we  must 
take  away  all  litigious  jurisdiction  from  the  Ecclesiastical 
Courts.  In  every  cause  coming  before  those  Courts 
there  must  be  a  wrong  and  a  right,  and  the  party  in 
the  right  might  always  move  this  Court  for  a  prohibi- 
tion. Here  nothing  has  arisen  even  incidentally  to 
bring  the  cause  before  us  :  the  only  ground  shewn  for 
entertaining  the  application  is,  that  one  side  is  the 
wrong  side. 

Rule  discharged,  without  costs. 
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The  following  case,  decided  in  Trinity  term  1838, 
may  conveniently  be  introduced  here. 

Hall  against  Ma-ule  and  Streat. 

DECLARATION  in  prohibition  stated  (in  sub-  The  Spiritual 
Courts  have 

stance)  that  defendants,  on  13th  July  1833,  pro-  power  to  con- 
secuted  a  plea  in  the  Consistory  Court  of  Bristol  against  th^efect'of  ^ 
plaintiff,  and  thereby  alleged  that  defendants,  as  church-  ^identaiTy8 
wardens  of  the  parish  of  St.  Philip  and  Jacob,  partly  in  the  b,efore  them  *n 

1  x  .  the  course  ot  a 

county  of  Gloucester  and  diocese  of  Bristol  and  partly  in  proceeding 

where  they 

the  city  of  Bristol  and  diocese  aforesaid,  did  articulate  have  jurisdic- 
tion. There- 

and  propound  that,  the  parish  church  and  churchyard  fore,  where,  on 
of  St.  Philip  and  Jacob,  and  the  chapel  called  the  Holy  to^a^eclaration 

rr,  •         •     a  •  i  j •  i     c  -       in  prohibition, 

lrinity  m  the  same  parish,  standing  in  need  or  repairs,  on  generai 
and  a  church-rate  having  become  requisite  to  defray  demurrer' lt 

o  u  J   appeared  only 

that  and  other  expenses  proper  to  the  office  of  the  tliat' 111  a  Pro- 

1  1      1  ceeding  to  en- 

churchwardens,  a  meeting  of  the  churchwardens  and  force  a  church 

rate,  the  Spi- 

select  vestry  of  the  parish,  pursuant  to  notice  duly  ritual  Court 

lii  Ti  /r  i  n         would  have  to 

given,  was  held  on  22d  March  1833,  and  a  rate  of  Is.  determine  the 

a1  j  i      r     ,i  r         '  i  effect  of  an  act 

in  the  pound  was  made,  tor  the  purposes  aforesaid,  on  Df  parliament, 
the  inhabitants,  occupiers,  &c.  of  lands,  tenements,  &c,  juavm°en"fbrVe 
within  the  said  parish,  rateable  for  the  purposes  afore-  !he  defendant 

L  11  in  prohibition, 

said,  and  was  confirmed  and  allowed  by  the  Surrogate,  on  the  ground 

J  .  that  the  Spi- 

and  paid  by  most  of  the  parishioners  of  the  said  parish  ritual  Court 

,  '  ill  did  not  appear 

therein  rated :  that  plaintiff  was  a  parishioner  and  in-  to  have  done 

habitant  of  the  said  parish,  and  occupied  a  messuage  y"£  and  ft  was 

or  tenement  within  it,  and  was,  by  the  said  rate,  duly  s„medJhatthey 

rated,  in  respect  thereof,  at  105.,  which  he  had  been  ^^SST^ 

requested  to  pay,  but  refused  :  and  defendants  prayed  erroneously. 

1 .    *  1      J  And,  under 

such  circum- 
stances, this  Court  would  not  give  leave  to  amend  for  the'purposc  of  raising  the  question 
here  on  the  effect  of  the  statute. 

that 
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1838.       that  he  might  be  condemned  in  105.,  and  costs,  and 
compelled  to  due  payment,  &c. :  That  plaintiff  after- 
against       wards  exhibited  and  filed  exceptions  to  the  libel,  al- 

Maule. 

leging  that,  in  March  1832,  the  rate-payers  of  the 
parish  of  St.  Philip  and  Jacob,  partly  in  &c,  voted  for, 
and  none  against,  the  adoption  of  stat.  1  &  2  W.  4. 
c.  60,  (Sir  John  Hobhouse's  Act  for  the  regulation  of 
vestries,)  in  manner  and  form  as  the  said  act  prescribed : 
that  notices  of  the  adoption  of  the  act  (more  particu- 
larly stated  in  the  exceptions)  were  forthwith  given, 
whereby  the  act  immediately  became  the  law  for  elect- 
ing vestrymen  and  auditors  of  the  said  parish :  that,  on 
21st  May  1832,  a  meeting  of  the  parishioners  of  the 
said  parish  of  St.  P.  and  J.,  duly  qualified  according  to 
the  act,  was  duly  held,  at  &c.  in  the  said  parish,  for 
the  first  election  of  vestrymen,  at  which  meeting,  J.  Z)., 
J.  C,  G.  II,  and  R.  B.,  for  the  In  Parish  of  St.  P.  and 
J.,  and  T.  F.9  W.  N.,  E.  S.,  and  J.  G.,  for  the  Out 
Parish  of  St.  P.  and  J.  aforesaid,  being  one  third  part 
in  number  of  the  existing  vestry,  the  same  then  claim- 
ing and  pretending  to  be,  and  acting  as,  a  select  vestry 
of  the  same  parish,  or  the  nearest  number  thereto,  were 
determined  by  lot  to  retire ;  and  the  parishioners  elected 
certain  other  persons  (named)  to  be  vestrymen  for  the  In 
Parish  and  Out  Parish  respectively,  according  to  the  act: 
that  the  churchwardens,  vestrymen,  and  parishioners  of 
St.  P.  and  J.  were  not  duly  assembled  in  vestry  on 
22d  March  1833,  for  that  notice  was  not  given  in  the 
parish  church  of  the  day  of  holding  the  vestry,  nor 
written  notice  affixed  on  the  church  door,  as  required  by 
stat.  58  G.  3.  c.  69.  (s.  1.) :  that,  though  j.  C.  and  E.  S. 
had  retired  by  lot  on  21st  May  1832,  yet  they,  with  the 
churchwardens  and  others  pretending  to  be,  but  not 
being,  the  legal  select  vestry,  proceeded,  on  22d  March 

1833, 
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1 833,  to  make  the  rate :  The  exceptions,  as  recited  in  the 
declaration,  then  alleged  that  the  rate  was  made  for 
purposes  not  legal ;  that  it  was  extortionate :  and  that  it 
was  for  purposes  some  of  which  the  inhabitants  were 
not  rateable  for.  The  declaration  then  stated  that  the 
exceptions  so  filed  were  duly  admitted  by  the  said 
Court,  viz.  on  28th  December  1833:  and,  because  the 
several  matters  in  the  exceptions  were  not  subjects  of 
ecclesiastical  cognisance  and  jurisdiction,  but  only  proper 
to  be  tried  in  the  temporal  courts,  the  plaintiff  prayed 
judgment  for  a  writ  of  prohibition. 

First  plea  (a).  That  notices  of  the  holding  of  the 
vestry  were  duly  given  (the  particulars  of  which  were 
detailed  in  the  plea);  that,  before  the  making  of  the 
rates,  a  statute  passed  (38  G.  3.  c.  69.,  local  and  per- 
sonal, public)  reciting  that  the  parish  of  St.  P.  and  J., 
and  the  parish  of  St.  George,  in  the  county  of  Glou- 
cester, were  formerly  one  parish,  called  the  parish  of 
St.  Philip  and  Jacob;  reciting  also  that,  by  stat. 
24  G.  2.  c.  37.,  a  certain  district  of  that  part  of  the 
parish  which  lay  in  Gloucestershire,  and  was  called 
the  Out  Parish  of  St.  P.  and  J.,  was  divided  from  the 
other  part,  and  formed  into  a  distinct  parish  under  the 
name  of  the  parish  of  St.  George ;  and  enacting  that  the 
Out  Parish  of  St,  P,  and  J.  and  the  parish  of  St,  George, 
as  to  the  maintenance  of  the  poor  and  other  matters 
therein  specified,  should  be  separated  from  each  other, 
and  each  maintain  its  own  poor :  that  from  thencefor- 
ward the  Out  Parish  had  maintained  its  own  poor  sepa- 
rately from  the  In  Parish,  whereof  it  was  still  a  part 
except  for  the  purposes  aforesaid  ;  and  that  the  Out 
Parish  was  a  place  maintaining  its  own  poor  according 

fa)  As  to  pleading  double  in  prohibition,  see  Hall  v.  Maule,  4  A.  $  E 
283. 

to 


Maule. 
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1838.  to  stat.  1  &  2  W.  4.  c.  60. ;  that  no  requisition  was 
signed  or  delivered  by  any  rate-payer  of  the  Out  Parish 

Hall 

against  to  any  of  the  churchwardens  of  St.  P.  and  J.,  to  ascer- 
tain, according  to  stat.  1  &  2  W.  4.  c.  60.,  whether  or 
not  the  majority  of  the  rate-payers  of  the  Out  Parish 
wished  the  said  act  to  be  adopted  therein,  or  any  requi- 
sition whatever  relative  to  the  adoption  or  non-adoption 
of  the  act.  Verification. 

Replication.  That  so  much  of  the  parish  of  St.  P. 
and  J.  as  is  severally  within  the  city  of  Bristol  and 
within  the  county  of  Gloucester  was  respectively  called 
the  In  Parish  and  Out  Parish ;  and  that,  from  the  passing 
of  stat.  38  G.  3.  c.  69.  hitherto,  and  still,  the  In  Parish 
and  the  Out  Parish  constituted  one  entire  parish  for  all 
purposes^  except  maintenance  of  the  poor,  repairs  of 
highways,  and  rates  for  those  purposes,  and  all  taxes 
(other  than  the  land  tax)  granted  by  parliament  or 
otherwise,  and  were  subject  to  the  same  church  rates 
and  all  parochial  rates  and  assessments  (except  as  be- 
fore) ;  and  such  rates,  &c,  wrere  rated  and  levied  on  the 
inhabitants  of  the  Out  Parish  and  In  Parish  without  dis- 
tinction ;  and  the  affairs  and  concerns  of  the  In  Parish 
and  Out  Parish  were  (except  as  before)  managed  by  the 
same;  parish  officers,  and  by  the  same  vestry,  being  the 
vestry  of  and  for  the  parish  of  St.  P.  and  J.,  partly 
&c. ;  that,  from  the  passing  of  38  G.  3.  c.  69.,  there 
had  not  been  any  distinct  vestry  or  governing  body 
for  managing  the  affairs  of  either  the  Out  Parish  or 
the  In  Parish  apart  from  the  other,  nor  had  the  in- 
habitants of  the  Out  Parish  had  any  direction  of  their 
parochial  affairs  (except  as  before)  apart  from  the  in- 
habitants of  the  In  Parish ;  that,  before  the  rate-payers 
of  St.  P.  and  J.  voted  for  the  adoption  of  stat.  1  & 
2  TV.  4. "  c.  60.,  to  wit  on  &c,  a  requisition  to  the 

churchwardens 
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churchwardens  of  St.  P.  and  J.,  partly  &c,  according  to  1838. 
the  act,  requiring  them  to  ascertain  the  adoption  or  non-  H^ 
adoption  thereof  by  the  said  parish,  was  signed  by  up-  against 
wards  of  fifty,  viz.  fifty-nine,  rate-payers  within  the  true 
intent  and  meaning  of  the  act;  that  they  were  rate- 
payers and  parishioners  of  the  whole  parish  of  St.  P. 
and  J.,  lying  partly  &c,  and  signed  the  requisition 
without  distinction  or  regard  to  the  part  of  the  parish 
inhabited  by  them;  that  the  requisition,  before  the 
adoption  of  the  act  was  voted  for,  viz.  on  &c,  was  de- 
livered to  H.  A.  and  J.  D.,  then  churchwardens  of  St. 
P.  and  J.,  partly  in  &c,  H.  A.  more  particularly  act- 
ing for  the  In  Parish  and  J.  Z).for  the  Out  Parish  ;  that 
both  churchwardens  received  the  requisition,  and  pro- 
ceeded thereupon  according  to  the  act,  and  gave  notice 
to  the  rate-payers  of  the  said  parish  as  by  the  act  re- 
quired, to  signify  their  votes  for  and  against  the  adop- 
tion ;  and  the  rate-payers  of  the  parish  of  St.  P.  and  J"., 
partly  in  &c,  thereupon  voted  duly  for  the  adoption  of 
the  act.  Verification. 

General  demurrer,  and  joinder. 

Third  plea.  (After  stating  the  relation  of  the  In 
Parish  and  Out  Parish,  by  reference  to  the  first  plea) 
That  no  one  of  the  rate-payers  of  the  Out  Parish  voted 
for  the  adoption  of  the  act. 

Replication.  (After  stating  the  relation  of  the  two 
parts  of  the  parish,  as  in  the  replication  to  the  first 
plea)  That,  on  the  occasion  of  the  rate-payers  of  St.  P. 
and  J.  voting  for  the  adoption  of  the  act,  divers,  to 
wit  600,  of  the  said  rate-payers  so  voting  for  the 
adoption  of  the  act  were  inhabitants  of  the  Out  Parish, 
rated  to  the  relief  of  the  poor,  without  this,  that  no 
one  of  the  rate-payers  of  the  Out  Parish  voted  for  the 
adoption  of  the  act.    Conclusion  to  the  country. 

Demurrer 
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1838.  Demurrer  (assigning  special  causes  which  were  not 

insisted  upon),  and  joinder. 


Hall 
against 
Maule. 


Peacock  for  the  defendants  [a).  First,  the  replication 
is  bad,  because,  on  the  facts  shewn,  the  In  Parish  and 
Out  Parish  could  not  adopt  the  Vestry  Act,  1  &  2  W,  4. 
c.  60.,  under  sect.  7,  as  explained  by  sect.  41,  each  main- 
taining its  own  poor  separately.  Even  if  the  parishes 
could  concur,  the  requisition  does  not  appear,  on  either 
replication,  to  have  been  signed  by  any  parties  rated  to 
the  poor  in  the  Out  Parish ;  which  is  a  fatal  defect  in 
substance.  Secondly,  the  declaration  shews  no  ground 
for  a  prohibition.  It  does  not  appear  that  the  Spiritual 
Court  has  done  any  thing  beyond  admitting  the  excep- 
tions. They  have  jurisdiction  in  the  main  subject 
matter,  church-rates;  and  have  generally  power  to  try 
whatever  is  incidental  to  any  matter  in  which  they  have 
jurisdiction.  The  exceptions  to  this  are  cases  where 
the  matter  to  be  tried  (as,  for  instance,  custom  or  pre- 
scription) requires  a  mode  of  proof  which  the  Spiritual 
Courts  do  not  apply,  or  where  the  doctrines,  or  rules 
of  construction,  in  the  Spiritual  Courts  are  known  to  be 
different  from  those  adopted  in  the  common  law  Courts; 
Churchwardens  of  Market  Bosworth  v.  The  Rector  of 
Market  Bosworth  (b),  Com.  Dig.  Prokibitio?i,  (G  23.), 
Goddin  v.  Wainwright  (c),  Starlcey  v.  Berton(d).  [Lord 
Denman  C.  J.  In  Gould  v.  Gapper  (e),  after  sentence 
in  the  Spiritual  Court,  it  was  contended  that  prohibition 
did  not  lie  for  any  thing  not  apparent  on  the  face  of  the 

(a)  This  case  was  argued  on  Tuesday,  May  29th,  and  Friday,  June  1st, 
1838,  before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams,  Js., 

(b)  1  Ld.  Raym.  435.  (c)  Hardres,  510. 
(d)  Cro.  Jac.  234.                               (e)  5  East,  345. 

libel; 
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libel ;  but  this  Court  looked  into  the  whole  proceedings,  1838. 
and,  finding  that  an  act  of  parliament  had  been  wrongly 

0  1  Hall 

construed  in  the  Spiritual  Court,  incidentally  to  a  matter  against 
upon  which  that  Court  had  jurisdiction,  they  directed 
the  prohibition  to  stand.]  The  distinction  then  made 
was,  that,  although  the  Spiritual  Courts  had  a  right  in- 
cidentally to  construe  a  statute,  yet  a  prohibition  would 
issue  if  they  construed  it  contrary  to  law.  Here  no 
construction  has  as  yet  been  made.  Byerley  v.  Windus(a) 
was  relied  on  in  moving  for  the  rule  for  this  prohibition ; 
but  there  the  Spiritual  Court  would  have  had  to  try  a 
prescription.  Chesterton  v.  Farlar  (b)  is  an  authority  for 
the  defendants. 

Godson,  contra,  was  desired  to  address  himself  to  the 
second  point.  The  plaintiff,  according  to  stat.  1  W.  4<. 
c.  21.  5.  1.,  has  not  set  out  minutely  the  libel  and 
other  proceedings;  in  other  respects  the  precedent  in 
Blacket  v.  Blizard  (c)  has  been  followed ;  and  enough 
appears  to  shew  that  the  real  question  which  the 
Spiritual  Court  would  have  to  decide,  on  these  pro- 
ceedings, would  be,  who  are  the  proper  vestrymen  of 
the  parish  under  the  statutes  referred  to.  That  is  a 
question  which  does  not  fall  within  the  spiritual  juris- 
diction. In  Blacket  v.  Blizard  (c)  this  Court  interfered, 
the  Spiritual  Court  having  taken  upon  itself  to  put  a 
construction  on  a  statute.  In  Byerley  v.  Windus  (d) 
the  rule  as  to  the  time  at  which  this  Court  will  interfere, 
is  thus  laid  down  by  Bayley  J.  "  And  this  brings  me 
to  the  second  question,  whether  the  proceedings  are  in 
such  a  state  in  the  court  below  as  to  warrant  a  pro- 

(«)  5  A  $  C.  1.  (b)  Ant£,p.  713. 

(c)  9  7?.  #  C.  851.  (d)  5B.  $  C.  21. 

Vol.  VII.  3  B  hibition 
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1838.      hibition  at  present.    Where  the  Spiritual  Court  has 

  jurisdiction  over  the  subject-matter,  it  will  have  juris- 

against  diction  equally,  whether  the  claim  is  founded  upon  pre- 
AUtE*  scription  or  upon  any  other  right;  it  is  only  when 
the  Spiritual  Court  is  proceeding  towards  the  trial  of 
the  prescription  that  a  claim  by  prescription  furnishes 
ground  for  a  prohibition.  If  the  prescription  is  ad- 
mitted, the  Spiritual  Court  may  go  on  with  the  cause ; 
and  this  was  the  foundation  of  the  consultation  in  Jacob 
v.  Dallow  (a).  But  when  once  it  appears  by  the  pro- 
ceedings in  the  Spiritual  Court,  that  the  prescription, 
instead  of  being  admitted,  is  disputed,  and  that  the 
parties  are  in  progress  to  bring  its  existence  to  trial, 
the  courts  of  common  law  are  not  bound  to  wait  till  the 
parties  have  incurred  the  expense  of  putting  it  in  issue, 
but  the  prohibition  is  grantable  at  once;  and  it  was 
upon  this  principle  that  the  prohibitions  were  granted 
in  Darby  v.  Cosens  (b),  and  in  French  v.  Trash  (c)" 
Here  it  is  already  apparent  that  the  Spiritual  Court  will 
have  to  construe  acts  of  parliament.  In  Cockburn  v. 
Harvey  (d)  the  Court  interfered  on  the  principle  now 
contended  for.  [Patteson  J.  In  Blachet  v.  Blizard  (e) 
it  was  alleged  that  the  Spiritual  Court  6C  admitted  the 
libel,"  though  prayed  to  reject  it.  That  must  mean 
more  than  merely  allowing  it  to  be  exhibited,  as  here. 
Lord  Denman  C.  J.  It  seems  to  have  been  assumed  there 
that  the  Spiritual  Court  had  actually  come  to  a  decision 
(which  this  Court  considered  erroneous)  on  the  statute. 
"Whether  or  not  the  Spiritual  Court  was  only  in  progress 
of  considering  the  question,  seems  not  to  have  been  dis- 

,  {a)  2  Salk.  551.    S.  C.  2  Ld.  Raym.  155. 

(b)  1  T.  R,  552.  (c)  10  East,  348. 

{d)  2  2?.  #  Ad,  797.  (e)  9  B.  §•  C.  851. 

cussed. 
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cussed.  It  is  perfectly  consistent  with  all  which  you 
shew  here,  that  there  may  be  no  disputed  question  of 
fact,  and  that  the  Spiritual  Court  may  decide  rightly  on 
the  statute.  You  had  better  let  the  proceedings  go  on 
till  they  reach  the  stage  at  which  they  were  in  Blacket 
v.  Blizard  (a).  Then,  if  the  Spiritual  Court  construe 
the  act  erroneously,  the  case  will  be  like  that,  and  like 
Gould  v.  Gapper  (6).]  If  the  Court  take  that  view,  the 
plaintiff  in  prohibition  requests  leave  to  amend,  so  as 
to  bring  the  question  into  a  course  for  the  decision  of 
this  Court.  {Patteson  J.  We  cannot  amend  without 
assuming  a  power  which  we  have  not,  as  the  Spiritual 
Court  has  yet  done  nothing.] 

Per  Curiam^ 

Judgment  for  defendants- 

(a)  9  B.  %  C.  851.  (b)  5  East,  345. 
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.1838. 


Friday         The  Queen  against  The  Corporation  of  Poole. 

January  12th.  ^  °  r 

(In  the  Matter  of  Edwards.) 

RULE  nisi  was  obtained  last  term  for  a  mandamus 
to  the  mayor,  aldermen,  and  burgesses  of  the  bo- 
rough of  Poole,  to  prepare  and  execute  a  bond  under 
the  common  seal  of  the  borough,  conditioned  for  pay- 
ment of  the  yearly  sum  of  42/.  95.  10^.  to  Francis  Ed- 
wards, and  to  deliver  to  him  the  bond  so  executed. 
The  rule  was  obtained  on  affidavits,  stating  that  Ed- 


A  local  act  em- 
powered the 
mayor,  bailiffs, 
and  burgesses 
of  a  borough 
to  appoint,  and 
also  from  time 
to  time  to  dis- 
place and  re- 
move, a  col- 
lector of  quay 
and  harbour 
duties,  which 


were  to  be  paid  wards  was  nominated  December  3d,  1834,  and  appointed, 

to  the  mayor,  - 

bailiffs,  bur-  February  4th,  1835,  to  the  office  and  duty  of  collector 

commonalty,  of  certain  duties  on  goods  imported  into  and  exported 

for^oods  ex-  out  °^ tne  harbour  of  the  town  and  county  of  the  town 

porfed  &c  im"  of  Poole>  and  on  ballast  and  boomage,  &c.    The  ap  - 

they  were  also  pointment,  annexed  to  the  affidavit,  recited  the  first 

enabled  to  1 

allow  such  section  and  some  other  clauses  of  the  local  act,  29  G.  2. 

collector  a  • 

salary  out  of  c.  10.  (a),  and  then  proceeded:  "Now  we  the  mayor, 

the  duties.  . 
The  act  re-  bailiffs 


cited  that  the 

mayor,  bailiffs,  burgesses,  and  commonalty  had,  time  out  of  mind,  received  and  managed 
such  duties  as  trustees ;  and  it  prohibited  their  being  applied  to  any  purpose  but  those  of 
the  quay  and  harbour,  &c.  The  fund  arising  from  such  duties  had,  in  fact,  always  been 
kept  distinct;  and  the  corporation  had  exercised  no  control  over  it,  except  for  the  purposes 
of  the  local  act.    E.  was  appointed  collector,  at  a  salary,  under  that  act. 

After  the  passing  of  stat.  5  &  6  W.  4.  c.  76. ,  the  council,  elected  for  the  borough,  con* 
tinued  the  office  of  collector,  but  appointed  another  person  in  place  of  E. 

Held,  that  E.  was  not  entitled  to  compensation  by  stat.  5  &  6  W.  4.  c.  76.  s.  66.,  as 
a  person  removed  from  his  office  under  the  provisions  of  that  act. 

Qusere,  whether,  before  his  removal,  he  was  an  officer  of  the  borough,  within  the  mean- 
ing of  s.  66.  ? 


(a)  Stat.  29  G.  2.  c.  10,  is  entitled  "  An  act  for  the  better  ascertaining, 
recovering  and  collecting  certain  duties  payable  upon  the  importation 
and  exportation  of  goods  and  merchandises  into  or  out  of  the  harbour  of 
the  town  and  county  of  Poole ;  and  also  of  ballast  and  boomage  duties, 
payable  in  respect  of  ships  and  vessels  coming  into  and  going  out  of  the 
said  harbour  j  and  for  the  enlarging,  better  repairing  and  keeping  in 
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bailiffs,  and  burgesses  of  the  said  town  and  county  of  1838. 
Poole  do,  under  and  by  virtue  of  the  said  recited  act,  - 

'  J  'The  Queek 

and  under  our  hands,  or  under  the  hands  of  the  major  against 

The 

part  Corporation 

 ,   of  Poole. 

repair,  the  said  harbour,  and  the  quays  and  wharfs ;  and  for  providing  a 
proper  place  for  keeping  gunpowder  in  or  near  the  said  town ;  and  for 
establishing  and  regulating  a  nightly  watch  ;  and  enlightening  the  streets 
in  the  said  town."     Sect.  1  is  as  follows.      "Whereas  the  mayor, 
bailiffs,  burgesses  and  commonalty  of  the  town  and  county  of  the  town 
of  Poole  have,  time  out  of  mind,  received  and  been  entitled  to  receive 
certain  duties  called  petty  customs  or  wharfage,  upon  the  importation 
and  exportation  of  all  goods  and  merchandises  into  and  out  of  the  harbour 
of  Poole  aforesaid,  from  the  owner,  importer  or  exporter  of  such  goods 
and  merchandises,  and  also,  certain  other  duties  called  Doomage  and 
ballast  duty,  from  the  masters  or  commanders  of  ships  and  vessels  ;  which 
said  several  duties  have  been  constantly  under  the  management  of  the 
mayor,  bailiffs  and  burgesses  of  the  said  town  and  county  of  the  town  of 
Poole,  as  trustees  and  managers  ;  and  the  said  duties  have  been  applied 
for  the  repairing  the  said  harbour,  quays  and  wharfs,  and  other  works 
necessary  for  the  more  convenient  use  of  the  same,  within  the  said  town 
and  county :    And  whereas  several  persons  have  refused  to  pay  the  said 
duties,  induced  thereto  by  the  great  difficulties  in  supporting,  by  strict 
legal  evidence,  prescriptive  claims  and  rights  to  duties  on  each  particular 
species  of  goods,  and  the  exact  and  precise  sums  payable  for  the  same  : 
And  although  the  said  mayor,  bailiffs,  burgesses  and  commonalty  have 
brought  several  actions,  in  order  to  establish  such  their  ancient  rights ; 
yet,  by  means  of  the  expenses  in  carrying  on  such  suits,  and  the  many 
continued  evasions  and  refusals  of  payment,  the  money  raised  by  such 
duties  is  not  sufficient  to  repair  the  said  harbour,  quays  and  wharfs, 
which  are  now  in  a  ruinous  condition,  and  will  be  entirely  destroyed,  if 
not  timely  prevented  :  for  remedy  whereof,  be  it  enacted,"  &c,  "  That 
from  and  after  the  24th  day  of  June  1756,  there  shall  be  paid  to  the 
mayor,  bailiffs,  burgesses,  and  commonalty  of  the  said  town  and  county 
of  the  town  of  Poole  aforesaid,  as  well  by  the  said  mayor,  bailiffs, 
buigesses,  and  commonalty  of  the  said  town  and  county  for  the  time 
being,  in  their  natural  capacities,  as  by  all  and  every  other  person  or 
persons  whatsoever,  for  all  goods,  wares,  merchandises,  and  commodities 
imported  into  and  exported  from  and  out  of  the  said  harbour  of  Poole 
aforesaid,  and  for  all  ships  and  vessels  coming  into  the  said  harbour,  the 
seve  ral  and  respective  rates,  duties,  and  customs,  mentioned,  specified, 
ami  enumerated  in  the  table  or  schedule  hereunto  annexed,  and  no  other 
rates,  customs,  or  duties,  for  the  same  or  in  respect  thereof,"  &c.  (the 
Schedule  lo  be  taken  as  part  of  the  act.)    "  And  also  that  it  shall  and 
3  B  3  may 
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part  of  us  assembled  at  the  Guildhall,  in  the  said  town 
and  county,"  &c,  "  nominate  and  appoint  Francis  Ed- 
wards of  the  said  town  and  county,  gentleman,  to  be  col- 
lector, to  ask,  demand,  require,  collect,  and  receive  the 
several  rates,  duties,  and  customs  by  the  said  act  di- 
rected to  be  paid  and  levied,  with  the  powers,  privileges, 
and  authorities  incident  to,  or  in  any  way  belonging  to, 
the  office  under  and  by  virtue  of  the  said  act:  and,  in 
consideration  of  the  services  to  be  done  and  performed 


may  be  lawful  to  and  for  the  said  mayor,  bailiffs,  and  burgesses  of  the 
said  town  and  county  of  the  town  of  Poole,  or  the  major  part  of  them 
for  the  time  being,  whereof  the  mayor  to  be  one,  from  time  to  time  to 
assemble,  and  being  so  assembled  by  any  writing  or  writings  under  their 
hands  or  the  hands  of  the  major  part  of  them  so  assembled,  to  nominate 
or  appoint  one  or  more  person  or  persons  to  collect  the  said  rates,  duties? 
and  customs,  directed  to  be  paid  and  levied  by  this  act,  and  also  in  like 
manner  to  nominate  and  appoint  a  person  to  execute  and  perform  the 
office  and  duty  of  a  quay  master  within  the  said  harbour  of  Poole,  and  also 
in  like  manner  to  nominate  and  appoint  a  treasurer  or  treasurers  to 
receive  the  rates,  duties,  and  customs,  of  and  from  the  collector  or  collec- 
tors ;  and  also,  from  time  to  time,  to  displace  or  remove  any  such  collector 
or  collectors,  quay-master  or  quay-masters,  treasurer  or  treasurers,  for  the 
time  being ;  and  also  to  assign,  and  allow  to  and  amongst  the  said  officers 
for  the  time  being,  a  reasonable  salary  or  wages  for  their  care  and  trouble? 
out  of  the  rates  and  duties  to  be  by  them  levied,  collected,  and  received? 
by  virtue  of  this  present  act,  not  exceeding  2s.  in  the  pound." 

By  subsequent  clauses,  it  is  enacted  that  the  collector  and  quay-master 
shall  give  security,  and  shall  keep  accounts  of  monies  collected  and  re- 
ceived, which  accounts  are  to  be  audited,  and  to  be  liable  to  examination 
by  persons  whose  goods  are  subjected  to  duties,  in  manner  directed  by 
the  act.  That  all  the  money  to  be  raised  by  the  duties  shall  be  laid  out 
in  cleansing,  enlarging,  and  keeping  in  order  the  harbour,  and  enlarging, 
repairing,  &c,  the  quays,  and  other  works  necessary  for  the  more  conve- 
nient use  of  the  same,  &c,  in  such  manner  as  to  the  mayor,  bailiffs,  and 
burgesses,  or  the  major  part  of  them,  shall  seem  requisite.  And  the 
mayor,  bailiffs,  and  burgesses,  are  empowered  to  borrow  money  (to  a 
certain  amount)  on  the  credit  of  the  duties,  to  be  laid  out  (after  payment 
of  ceitain  charges)  in  repairing  the  wharfs  and  quays,  and  cleansing  the 
channels,  in  like  manner  as  the  duties  are  to  be  laid  out,  and  to  or  for 
no  other  use  or  purpose  whatsoever. 

by 
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by  the  said  F.  E.,  we  do  assign  and  allow  unto  the 
said  F.  E.  one  moiety  of  the  poundage  of  25.  in  the 
pound,  payable  out  of  the  rates  and  duties  to  be  col- 
lected :  and  we  do  order  and  direct  the  said  F.  E.  to 
pay  the  money  by  him  collected,  and  to  be  collected 
and  received,  as  aforesaid,  into  the  hands  of  James  Seager, 
of  the  town  and  county  of  Poole,  Esquire,  the  present 
treasurer  heretofore  appointed  to  receive  the  same,  or  to 
such  other  person  or  persons  as  the  said  mayor,  bailiffs, 
and  burgesses  may  at  any  time  hereafter  nominate  and 
appoint  for  that  purpose,  at  the  end  of  every  calendar 
month,  or  as  often  as  they  the  said  mayor,  bailiffs,  and 
burgesses,  or  the  major  part  of  them,  shall  direct  or 
appoint.  As  witness "  &c.  It  was  further  stated  on 
affidavit,  "  that  the  office  of  collector  of  dues  aforesaid 
is  an  office  of  profit  in  the  borough  of  Poole ;  that  Ed- 
wards continued  in  possession  of  the  same,  and  in  the 
perception  of  the  profits,  from  the  said  3d  December 
1834  till  January  14th,  1836,  when  he  was  removed 
from  his  said  office,  under  stat.  5  &  6  W*  4.  c.  76.,  with- 
out any  just  cause  of  complaint  being  assigned  against 
him.  He  made  a  claim  of  compensation,  under  the 
same  statute,  sect.  66,  which  was  rejected  by  the  town 
council :  and  he  thereupon  appealed  to  the  Lords  of  the 
Treasury,  who  made  a  minute  {May  18th,  1837)  award- 
ing to  him  an  annuity  of  42£.  95.  10<£,  to  commence 
from  the  time  when  he  was  deprived  of  his  office,  and 
to  be  paid  half-yearly  during  his  life.  The  minute  was 
transmitted  to  the  town  council,  who  refused  to  comply 
with  it. 

The  affidavits  in  answer  stated  that  the  appointment 
of  Edwards  was  made  under  the  local  act  above  re- 
ferred to :  that  before  that  time  collectors  had  been  re- 
moved by  the  mayor,  bailiff's,  and  burgesses  without 
3  B  4  compensation  I 
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compensation :  that,  although  the  power  of  appointing  a 
collector  was,  before  the  passing  of  stat.  5  &  6  W.  4. 
c.  76.,  in  the  mayor,  bailiffs,  and  burgesses,  and  is  now, 
by  that  act,  vested  in  the  mayor,  aldermen,  and  bur- 
gesses, as  the  governing  body,  of  the  town,  county,  and 
borough  of  Poole,  under  the  last-mentioned  act,  yet  the 
management  of  the  quays,  wharfs,  and  harbours,  and 
the  dues  arising  therefrom,  the  payment  of  officers' 
salaries,  and  all  other  matters  relating  to  the  quays, 
&c,  have  been  since  the  passing  of  the  harbour  act,  and 
still  are,  under  the  management  of  a  quay  committee 
elected,  since  the  passing  of  stat.  5  &  6  W,  4.  c.  76,  out 
of  the  members  of  the  corporation,  and  who  have,  since 
that  period,  filled  up  the  vacancies  in  the  said  committee : 
that  the  committee  keep  a  separate  fund  called  the  Quay 
Fund,  over  which  the  late  corporation  and  present  council 
had  and  have  no  control  (as  the  deponents  were  advised), 
except  for  the  purposes  of  the  local  act,  and  which  can- 
not be  applied  to  corporate  purposes;  and  out  of  which 
the  salaries  of  officers  under  the  local  act,  and  expenses 
accruing  in  respect  of  the  quays  and  harbour,  &c,  are 
paid,  and  that  the  borough  fund  is  not  applicable  to  the 
payment  of  salaries  to  the  collector,  harbour-master,  or 
any  other  quay  officer :  that  the  council  of  the  borough, 
elected  under  stat.  5  &  6  W.  4.  c.  76,  did,  on  January 
9th,  1836,  continue  the  appointment  of  a  quay  com- 
mittee, quay-master,  and  collector,  and  Edwards  was  not 
re-appointed;  the  affidavits  denied,  however,  that  he 
was  removed  under  the  late  act,  "  as  being  a  person 
entitled  to  compensation,"  but  stated  that  the  council, 
in  the  exercise  of  their  discretion,  "  did  not  appoint " 
Edwards,  who  was  nearly  seventy  years  old,  and  subject 
to  the  gout,  and  that  they  appointed  another  person 
whom  they  considered  fit ;  that  the  council  rejected  his 

claim 


in  the  First  Year  of  VICTORIA.  735 

claim  to  compensation  "  on  account  of  his  not  being  a 
borough  officer,"  and  that,  as  they  were  advised,  the 
Lords  Commissioners  had  no  power  to  award  him  com- 
pensation as  collector  of  quay  dues,  and  to  charge  it  on 
the  borough  fund. 

Sir  TV.  W.  Follett  and  Bar  stow  now  shewed  cause 
against  the  rule  (a),  which  was  supported  by  Sir  J. 
Campbell,  Attorney-General,  and  Bingham.  Reference 
was  made  in  the  argument  to  the  provisions  of  stat. 
29  G.  2.  c.  10.,  cited  ante,  p.  730.  note(#);  to  stat. 
5  &  6  W.k.  c.  76.  sects.  58,  65,  66,  72,  73,  and  92; 
and  to  Bex  v.  The  Mayor,  fyc.,  of  Bridgewater  (b).  The 
judgment  delivered  by  the  Court  makes  any  further 
report  of  the  argument  unnecessary. 

Cur.  adv.  mlt. 

Lord  Denman  C.  J.  on  a  subsequent  day  of  the  term 
(January  29th)  delivered  the  judgment  of  the  Court. 
Upon  the  argument  of  this  case  we  had  no  doubt  that 
the  party  applying  for  this  mandamus  was  an  officer 
within  the  meaning  properly  to  be  given  to  that  term 
in  the  compensation  clause  of  the  Municipal  Corporation 
Act,  5  &  6  TV.  4.  c.  76.  s.  66. ;  but  we  were  desirous 
of  considering  whether,  upon  the  affidavits,  he  was  an 
officer  of  the  borough  of  Poole,  and  had  been  removed 
from  his  office  under  the  provisions  of  the  act.  If  we 
should  be  satisfied  that  the  affirmative  of  both  these 
propositions  was  established,  we  had  no  doubt  that  the 
Lords  of  the  Treasury  had  the  exclusive  jurisdiction  to 
determine  on  his  right  to  compensation  ;  and  it  would 
then  be  our  duty  to  enforce  by  mandamus  obedience  to 

(a)  Before  Lord  Denman  C.  J.,  Liilledale,  Williams,  and  Coleridge  Js. 
(6)  6  A.  $  E.  339.    S.  C.  1  Nev.  §•  P.  466. 
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the  award  they  have  made ;  but,  if  either  of  those  propo- 
sitions be  decided  in  the  negative,  it  would  be  equally 
clear  that  their  Lordships  have  not,  and  of  course  can- 
not give  themselves,  jurisdiction. 

It  is  recited  by  the  local  act,  29  G.  2.  c.  10.,  that  the 
mayor,  bailiffs,  burgesses  and  commonalty  (i.  e.  the  whole 
body  corporate)  of  Poole  had  immemorially  received  cer- 
tain duties  called  petty  customs  or  wharfage,  and  also  cer- 
tain other  duties  called  boomage  and  ballast  duty,  which 
had  been  constantly  under  the  management  of  the  mayor, 
bailiffs  and  burgesses  as  trustees  and  managers  ;  and 
that  the  said  duties  had  been  applied  for  the  repair  of 
the  harbour,  quays,  and  wharfs  and  other  works  neces- 
sary for  the  more  convenient  use  of  the  same.  Diffi- 
culties in  the  collecting  and  enforcing  the  payment  of 
these  duties  are  then  recited ;  and  for  the  remedy  it  is 
enacted  that  certain  specified  duties  shall  thenceforth 
be  paid  to  the  mayor,  bailiffs,  burgesses  and  common- 
alty, as  well  by  the  said  mayor,  bailiffs,  burgesses,  and 
commonalty  in  their  natural  capacities,  as  by  all  other 
persons  under  the  circumstances  in  the  act  stated ;  and 
power  is  given  to  the  mayor,  bailiffs  and  burgesses,  or 
the  major  part  of  them  for  the  time  being,  whereof  the 
mayor  is  to  be  one,  to  assemble,  and,  by  any  writing 
under  their  hands,  or  the  hands  of  the  major  'part  of  them 
so  assembled,  to  appoint  certain  officers  (among  others  a 
quay  master),  and  also  from  time  to  time  to  displace  or 
remove  them,  and  to  assign  them  reasonable  salaries  out 
of  the  said  duties  collected  by  virtue  of  the  act,  not  ex- 
ceeding 2s.  in  the  pound.  The  act  then  provides  for 
the  manner  of  collecting  the  duties  and  auditing  the 
accounts,  which  it  gives  each  person,  on  account  of 
whose  goods  any  payment  has  been  made,  a  right  to 
examine  and,  lastly,  it  specifically  directs  the  applica- 
tion 
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tion  of  all  the  monies  to  be  raised  by  the  said  duties  to 
the  repair  and  good  order  of  the  harbour,  wharfs, 
quays,  and  other  works  connected  with  them.  Under 
this  act  Mr.  Edwards  received  his  appointment  as  quay 
master,  and,  very  shortly  after  the  election  of  the  town 
council  under  5  &  6  W.  4.  c.  76.,  was  by  them  dis- 
missed from  his  office.  It  was  urged  upon  us  in  sup- 
port of  the  rule,  and  we  think  correctly,  that  the  com- 
pensation clause  of  this  act  ought  to  receive  a  liberal 
construction.  Upon  this  principle,  in  the  case  of  Rex 
v.  The  Mayor,  fyc,  of  Bridgewater  (a),  when  we  found 
that  the  duties  and  emoluments  of  clerk  to  the  charter 
justices  had  always  been  incident  to  the  office  of  common 
or  town  clerk,  which  was  clearly  an  office  of  profit 
within  and  belonging  to  the  borough,  we  thought  our- 
selves justified  in  holding  that  the  compensation  for  the 
loss  of  that  office,  as  it  existed  before  the  passing  of  the 
statute,  ought  to  embrace  such  emoluments;  for  the 
employment  of  clerk  to  the  justices  had  become  by  long 
usage  parcel  of  the  corporate  office  of  town  clerk,  and 
the  applicant,  in  that  case,  who  had  been  appointed 
town  clerk  by  the  new  corporation,  but  was  not  the 
clerk  to  the  new  borough  justices,  appeared  to  us  not 
to  have  been  re-appointed  to  his  former  office,  and  to 
have  received  only  a  partial  compensation  for  the  loss  of 
it  Before,  however,  we  can  authorise  a  charge  upon 
the  borough  fund,  we  are  bound  to  see  that  the  case 
of  the  applicant  is  brought  fairly  within  the  conditions 
of  the  statute.  Upon  a  consideration  of  the  authority 
by  which  Mr.  Edwards  was  appointed,  and  the  fund 
from  which  his  salary  was  paid,  we  have  entertained 
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statute  in  question.  Joy  the  seventy-second  section  ot 
the  statute,  the  new  body  corporate  are  made  trustees 
for  executing  by  the  council  of  the  borough  the  powers 
and  provisions  of  all  acts  of  parliament  relating  to  the 
borough  made  before  the  passing  of  the  act,  other  than 
any  act  made  for  securing  charitable  uses  and  trusts. 
Under  this  section  the  council  become  substituted  in  the 
local  act  for  the  mayor,  bailiffs,  and  burgesses;  they 
have  the  same  powTers  and  no  greater ;  they  must  admi- 
nister the  local  act,  but  are  bound  by  it.  If,  therefore, 
Mr.  Edwards,  under  the  local  act,  had  been  appointed 
for  life,  no  provision  of  the  5  &  6  W.  4.  c.  76.  would 
have  enabled  the  council  to  remove  him.  They  are 
enabled  so  to  do  only  because  under  the  local  statute  he 
was  appointed  to  hold  during  pleasure,  and  because 
they  are  now  appointed  as  trustees  to  execute  the 
powers  and  provisions  of  the  statute.  The  removal, 
therefore,  is  an  act  done  by  them  as  such,  and  in  virtue 
of  the  powers  of  that  statute,  and  is  not  a  removal  under 
the  provisions  of  the  5  &  6  W.  4.  c.  76. 

We  are  not  satisfied,  upon  the  affidavits,  that  the  re- 
moval of  Mr.  Edwards  has  been  made  without  just  cause. 
Unexceptionable  reasons  were  stated  for  it  upon  the 
argument ;  but,  without  deciding  that  which  is  not  pro- 
perly of  our  jurisdiction,  we  may  add  that  we  have 
come  to  our  conclusion  with  the  less  regret,  because  it 
seems  clear  that  those  dues  out  of  which  his  salary  was 
paid  do  not  become  a  part  of  the  borough  fund ;  and, 
therefore,  there  would  be  an  incongruity,  almost  an 

injustice, 
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injustice,  in  making  that  fund  chargeable  with  any  com- 
pensation for  the  loss  of  it. 

Upon  the  ground,  however,  that  he  has  not  been  re- 
moved under  the  provisions  of  5  &  6  W.  4.  c.  76.,  we 
think  this  rule  must  be  discharged. 

Rule  discharged  (a). 

9  (a)  See  the  next  case. 


1838. 

The  Queen 
against 
The 
Corporation 
of  Poole. 


The  following  case  was  decided  on  the  last  day  of  this 
term. 

Ex  parte  Harvey. 


By  a  resolution 
of  the  corpora- 
tion of  Bath,  a 
person  was  di- 
rected to  attend 


gIR  W.  W.  FOLLETT  moved  for  a  rule,  calling  on 
the  town-council  of  the  city  and  borough  of  Bath 
to  shew  cause  why  a  mandamus  should  not  issue  com- 
manding them  to  award  compensation  to  Thomas  Harvey  uPon  an(J  ass,.st 

°  1  -/    the  chamberlain 

under  stat.  5  &  6  W.  4.  c.  76.  Si  66.,  for  his  loss  of  the  of  the  city  in 

the  various  bu- 
siness of  his 
office,  under 
Oil  October  6th,   the  direction  of 
,  .  ,   the  committee 

1794,  it  was  resolved  by  the  mayor,  aldermen,  and  for  inspecting 
citizens  of  Bath,  in  common  hall  assembled,  *' 


office  of  assistant  chamberlain.  The  following  facts  ap- 
peared by  an  affidavit  of  Mr.  Harvey. 


"That 

John  Mayer  be  continued  and  employed  by  and  under 


this  corporation  in  doing  the  various  business  relative  to 


Iain's  accounts. 
The  appoint- 
ment was  dur- 
ing good 
behaviour,  at 
an  annual 

salary,  payable  quarterly.  The  person  so  appointed  retiring,  H.  was,  in  1810,  requested 
by  the  then  chamberlain  to  accept  the  office  of  assistant  chamberlain ;  and  the  corpora- 
tion, in  common  ball,  on  the  chamberlain's  statement  that  he  wanted  a  person  in  place 
of  the  late  assistant,  resolved  (but  the  resolution  was  not  communicated  to  II. )  that  the 
chamberlain  should  be  authorised  to  employ  such  fit  and  proper  person  to  assist  him  in 
his  said  office  as  he  should  think  proper.  The  chamberlain  told  H.  that  he  was  appointed, 
and  II.  entered  upon  the  duties.  A  new  chamberlain  being  afterwards  appointed,  the 
corporation,  by  a  resolution  in  common  hall,  resolved  that  II.  should  be  recommended  to 
the  new  chamberlain  as  his  assistant;  and  he  was  continued  in  that  employment.  On  the 
passing  of  stat.  5  &  6  W.  4.  c.  76.,  a  new  town  council  was  appointed',  and  a  committee 
named  by  them  recommended  that  the  office  of  assistant  chamberlain  should  be  discon- 
tinued, which  was  accordingly  done. 

Held,  that  the  employment  of  assistant  chamberlain  under  these  circumstances  was  not 
an  office  for  which  compensation  could  be  claimed  under  stat.  5  &  6  W%  4.  c.  7.  s.  0'6\ 

the 
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1838.  the  water-works,  &c,  belonging  to  this  corporation, 
"  under  the  direction  of  the  water  committee:  and  that 

Ex  parte 

Harvey.  the  said  John  Mayer  do  attend  the  said  committee  at  all 
their  meetings,  issue  their  summonses,  and  enter  their 
orders  or  resolutions  from  time  to  time  as  he  shall  be 
required.  And  that  he  do  also  attend  and  assist  upon 
the  chamberlain  of  this  city  in  the  various  business  of 
his  office,  under  the  direction  of  the  committee  ap- 
pointed to  inspect  and  examine,  and  report  on,  the 
chamberlain's  accounts,  for  so  long  of  one  year  as  he 
the  said  John  Mayer  shall  behave  himself  well  therein, 
for  which  he  is  and  shall  be  entitled  to  receive  a  salary 
after  the  rate  of  70/.  a  year,  to  be  paid  to  him  quarterly 
by  this  corporation  or  their  chamberlain."  In  1810, 
Mayer,  so  being  assistant  to  the  then  chamberlain,  fell 
into  difficulties;  and  early  in  that  year  Clark,  the  then 
chamberlain,  asked  Harvey,  the  present  applicant,  "  to 
accept  the  said  office  of  assistant  chamberlain,  and  to 
succeed  the  said  John  Mayer  in  that  office."  Harvey 
assented;  and,  in  March  1810,  the  mayor,  aldermen, 
and  citizens  in  common  hall,  resolved  as  follows. 
"  The  chamberlain "  "  having  stated  that  he  was  in 
want  of  a  person  in  the  room  of  Mr.  John  Mayer, 
the  assistant  to  the  chamberlain,  who  is  now  under 
some  pecuniary  difficulties :  Resolved,  that  the  present 
chamberlain  be,  and  he  is  hereby,  authorized  to  em- 
ploy such  fit  and  proper  person  to  assist  him  in  his 
said  office  as  he  shall  think  proper."  Clark,  on  the 
following  day,  told  Harvey  that  he  had  been  appointed 
assistant  chamberlain,  but  did  not  communicate  to  him, 
nor  did  he  know  till  many  years  after,  the  terms  of  the 
last  mentioned  resolution.  Harvey  entered  upon  the 
duties  of  assistant  chamberlain,  March  25th,  1810. 

Clark 
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Clark  was  succeeded  as  chamberlain  by  Slater  in  Sep-  1838. 
tember  1810,  and  on  October  1st,  1810,  the  mayor,  &c,  Exparte 
in  common  hall  resolved,  "  That  Mr.  Thomas  Harvey  Harvey. 
of  this  city,  accomptant,  be,  and  he  is  hereby,  recom- 
mended to  Thomas  Slater,  Esquire,  the  present  chamber- 
lain and  receiver  of  this  city,  to  be  his  assistant  in  that 
office,  with  a  salary  of  100/.  a  year  free  from  property 
tax,  to  be  paid  by  the  corporation."  Harvey  continued 
to  exercise  the  office  as  before,  in  conjunction  with,  and 
as  assistant  to,  Slater,  without  any  appointment  by  him 
or  any  communication  from  him  upon  the  subject.  In 
1812  he  addressed  the  following  letter  to  the  corpor- 
ation. "  Gentlemen,  I  respectfully  beg  leave  to  re- 
present to  you  that,  since  I  have  had  the  honour  to 
be  in  your  service,  I  have  been  in  the  receipt  of  the 
same  salary  as  my  predecessor  Mr.  Mayer,  which  had 
not  been  augmented  since  the  year  1803,  when  it  was 
raised  from  70/.  to  100/.  per  annum.  The  very  great 
change  of  circumstances  of  every  description  since  that 
period,  and  the  increasing  duties  of  the  office,  will,  I 
trust,  excuse  the  present  application  to  your  liberality 
for  an  advance  of  salary,"  &c.  A  common  hall  was 
summoned  to  consider  the  application ;  and  by  a  resolu- 
tion, referring  to  the  statements  in  Harvey's  letter,  the 
salary  was  raised  to  150/. 

In  1820,  by  a  resolution  of  the  committee  of  the 
corporation  for  managing  the  water-works,  Harvey  was 
appointed  superintendent  of  the  water-works,  and  he  per- 
formed that  duty  without  any  additional  salary  till  1827, 
when  it  was  resolved  by  the  mayor,  &c,  in  common 
h»U,  "  that  the  salary  of  the  chamberlain's  assistant  be 
increased  to  the  sum  of  200/.  per  annum."  Harvey  re- 
ceived 


742 


CASES  in  HILARY  TERM 


1S38.       ceived  the  respective  salaries  of  100/.,  150/.,  and  200/., 
down  to  the  time  of  his  dismissal  as  after-mentioned. 

Ex  parte 

Harvey.  Under  stat.  5  &  6  W,  4.  c.  76.,  a  new  town  council 
was  elected  for  the  city  and  borough  of  Bath :  and  a 
finance  committee  appointed  by  them  made  a  report, 
recommending,  among  other  things,  that  the  "  office " 
of  assistant  chamberlain  should  be  discontinued.  The 
council  thereupon  ordered  "  that  the  payment  of  the 
salary  to  the  assistant  chamberlain  be  discontinued." 
The  order  was  communicated  to  Harvey,  who  ceased 
his  attendance,  and  claimed  compensation.  The  town 
clerk  returned  an  answer,  on  behalf  of  the  council, 
stating  that  his  "  claim  to  compensation  for  the  loss  of 
the  office  of  assistant  chamberlain  "  had  been  considered 
and  disallowed.  He  then  appealed  by  memorial  to  the 
Lords  of  the  Treasury,  stating  all  the  above  facts,  and 
referring  to  sect.  66  of  stat.  5  &  6  W.  4.  c.  76,  to  the 
resolutions  of  the  corporation  of  Bath  above  set  out, 
and  to  the  Report  of  the  Commissioners  on  the  Muni- 
cipal Corporations  of  England  and  Wales,  in  which  the 
assistant  chamberlain  is  mentioned  as  an  officer  of  the 
corporation  of  Bath,  and  his  appointment  is  said  to  be 
considered  permanent.  He  received  for  answer  a  copy 
of  a  minute  by  the  Lords  of  the  Treasury  (May  23d, 
1837),  which  stated  that,  being  advised  by  the  law 
officers  of  the  Crown  that  Harvey  was  not  an  officer 
of  the  borough  within  the  meaning  of  sect.  66,  and, 
therefore*  could  not  claim  compensation,  their  lordships 
would  guide  themselves  by  that  opinion,  and  award  that 
he  was  not  entitled  to  compensation  for  the  loss  of  his 
office  of  assistant  chamberlain,  and  they  directed  an 
order  to  be  prepared  accordingly.  Harvey  presented  a 
further  memorial,  referring  to  the  lately  decided  case 

(Hil. 
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(Hil.  T.  1837)  of  Rex  v.  The  Mayor,  fyc.  of  Bridge-  1838. 
"water  (a) :  but  the  Lords  refused  to  re-open  their  award.  ~~ 

v  '  1  Ex  parte 

Harvey. 

Sir  W.  JV.  Follett  now  relied  upon  the  above-cited 
case,  and  contended  that  the  place  of  assistant  chamber- 
lain, though  not  an  office  under  the  old  charter,  was 
nevertheless  an  appointment,  the  loss  of  which,  on  a 
fair  construction  of  the  act,  gave  a  right  to  compens- 
ation ;  that  the  Lords  of  the  Treasury  had  taken  upon 
them  to  construe  the  statute,  and  had  construed  it  erro- 
neously ;  and  that  the  mandamus  ought  to  go,  in  order 
that  the  applicant  might  at  least  have  a  hearing. 

Lord  Denman  C.  J.  I  think  the  removal  of  this 
party  from  the  employment  of  assistant  chamberlain 
does  not  entitle  him  to  compensation.  Rex  v.  The 
Mayor  of  Bridgewater  (a),  where  the  party  by  losing 
the  office  of  town  clerk  lost  a  clerkship  to  justices, 
which  had  been  incident  to  the  former  office,  and 
claimed  compensation  for  that  which  he  so  lost,  was  a 
very  different  case.  Here  it  is  as  impossible  to  hold 
that  the  place  of  assistant  chamberlain  was  an  office 
within  the  act,  as  to  say  that,  if  the  corporation  had  re- 
commended the  chamberlain  to  employ  a  clerk,  that 
clerk  would  have  had  such  an  office. 

Littledale  and  Williams  Js.  concurred  (b). 

Rule  refused. 

(a)  6A.$E.  339.    8.  C.  1  Nev.  #  P.  466. 

(b)  Coleridge  J.  was  not  in  Court. 
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REGULA  GENERALIS. 


REGULA  GENERALIS. 

S^istb.  Utoiry  Term,  1st  Victoria,  1838. 

It  is  hereby  ordered,  That,  on  and  after  the  fourth 
day  of  this  present  Hilary  term,  all  affidavits  sworn 
before  a  commissioner  in  the  country,  or  a  Judge  of 
assize  on  the  circuit,  be  read  in  the  several  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Exchequer,  or 
before  any  Judge  of  the  same,  or  any  of  the  Masters 
thereof,  in  like  manner  as  other  affidavits,  and  without 
obliging  the  party  filing  them  to  obtain  copies  of  the 
same. 

It  is  further  ordered,  That  all  affidavits  read 
before  a  Judge  of  any  of  the  said  Courts,  or  before  a 
Master  of  the  same,  shall  be  filed  with  the  Masters  of 
the  said  Courts,  and  be  alphabetically  indexed;  such 
affidavits  to  be  delivered  to  the  said  Masters,  in  order 
to  be  filed,  four  times  in  the  year,  that  is  to  say,  the  last 
day  of  each  term. 

(Signed)    Denman.  J.  B.  Bosanouet. 

N.  C.  Tindal.      E.  H.  Alderson. 

Abinger.  J.  PATTESON; 

J.  A,  Park.  J.  Gurney. 

J.  LlTTLEDALE.        J.  WlLLIAMS. 

J.  Vaughan.  J.  T.  Coleridge. 
J.  Parke.  T.  Coltman. 
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The  Queen  against  Pepper.  Saturday, 

°  January  13th. 

'IIANNELL  had  obtained  a  rule  in  Michaelmas  A  quo  war- 
ranto inform- 

term  last,  calling  upon  Henry  Pepper  the  younger  ation  will  not 

be  granted  for 

to  shew  cause  why  an  information  in  the  nature  of  a  merely  claim- 

.       ,  ,  .  i  «i  •     i         •        i  •  ingtobe  a  bur* 

quo  warranto  should  not  be  exhibited  against  him,  to  gess  of  a  bo- 
shew  by  what  authority  he  claimed  to  exercise  the  fran-  ^"schedul™6 
chise  of  a  burgess  of  the  borough  of  Maldon,  in  Essex.  5^  g0^^*' 
The  rule  set  forth  three  objections  to  the  supposed  c-  76-> the. 

"  party  having 

claim  of  Pepper  to  the  freedom  by  birth.  a  freedom  ac- 

quired before 

The  affidavits  gave  an  account  of  the  history  and  con-  that  act,  and 

•  •  o  'Hs  name  being 

stitution  of  the  borough,  which  is  named  in  sect.  2  01  on  the  free- 
schedule  (A.)  to  stat.  5  &  6  W.  4.  c.  76.    Statements  ™nder  sect^aj* 
were  made  to  shew  that  Pepper  was  not  entitled  to  his  Purges'  iht^ 
freedom  by  birth :  but  the  only  facts  material  to  the  under  sect-  1J' 

J  J  &e.,  nor  on  the 

point  decided  by  the  Court  were  the  following.    The  list  of  voters 

r  J  &  under  the  Re- 

corporation  (called  The  mayor,  aldermen,  and  capital  form  Act,  stat. 
burgesses,  and  commonalty  of  Maldon),  from  the  grant-  s.  46. :  at 
ing  of  a  charter  of  8th  October  1810,  until  the  passing  of  not  appear  that 
the  above  act,  consisted  of  eight  aldermen,  (one  of  whom  corporat^'pro- 
was  mayor),  one  recorder,  one  town  clerk,  one  water  ^coum^ddm 
bailiff,  eighteen  capital  burgesses,  and  the  commonalty  ™  ^*®rest- 
of  burgesses ;  Pepper  was  sworn  and  admitted  into  the  whether  such 

claim  would  he 

freedom  and  liberties  of  the  borough,  in  his  alleged  a  ground  for 

it  «i  r>  t^ie  inform- 

hereditary  right  as  a  burgess,  on  24th  September  1832;  ation. 

and  he  had  subsequently  voted  as  a  burgess  in  the  makes  no 

election  of  a  member  of  parliament,  his  right  to  do  so  }™tcrl 

having  been  twice  disputed  before  the  revising  barristers 

01  o  member  of  par* 

and  allowed  by  them:  but,  on  a  subsequent  revision  of  liam«* as  such 

1  burgess,  his 

name  having 

subsequently  been  expunged  from  the  list  of  voters  by  the  revising  barrister, 

3  C  2  the 


ence  that  he 
has  voted  for  a 
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1838.  the  list  of  voters  (being  the  revision  last  before  the  date 
~  '      of  the  affidavit  to  this  fact,  13th  October  1837),  the  re- 

The  Queen       ....  ,  .  .  .  _ 

against  vising  barrister  expunged  his  name  irom  that  list,  on 
the  ground  that  he  had  been  improperly  admitted.  It 
was  not  expressly  stated  in  the  affidavits  that  his  name 
■was  still  on  the  freemen's  roll,  kept  under  5  &  6  W.  4. 
c.  76.  s.  5. ;  but  this  was  assumed  in  argument,  on  the 
above  facts,  on  each  side :  and  it  did  not  appear  that  his 
name  was  on  the  roll  of  burgesses,  kept  under  5  &  6  W.  4. 
c.  76.  s.  15.,  &c. 

Thesiger  and  C.  R.  Turner  now  shewed  cause  (a). 
The  party  against  whom  the  application  is  made  exer- 
cises no  franchise,  and  can  exercise  none.  By  the  Muni- 
cipal Corporation  Act,  stat.  5  &  6  W.  4.  c.  76.,  the  cor- 
porate rights  of  all  but  burgesses  under  that  act  cease. 
It  is  true  that,  by  the  Parliamentary  Reform  Act,  stat. 
2  W.  4.  c.  45.  s.  32.,  and  sect.  4  of  stat.  5  &  6  W.  4. 
c.  76.,  the  ancient  class  of  freemen  retained  the  right 
of  voting  for  members  of  parliament.  But  Pepper's 
name  is  expunged  from  the  list  of  freemen  entiried  to 
vote.  There  is  therefore  no  usurpation  of  any  office 
for  which  a  quo  warranto  will  lie.  It  will  be  contended 
that  he  may  hereafter  apply  to  be  registered  as  a  voter, 
and  be  admitted  by  the  revising  barrister :  but  the  Court 
cannot  grant,  on  such  a  contingency,  a  quo  warranto  to 
inquire  by  what  right  he  holds  his  freedom  at  present. 
The  Court,  on  such  an  application,  requires  that  there 
should  be  an  user  of  a  franchise,  not  a  claim  merely, 
Hex  v.  Whitwell  (b) ;  where  Grose  J.  said,  "  This  inform- 
ation issues  on  the  supposition  of  some  usurpation  on 
the  Crown:  but  how  can  a  man  be  said  to  usurp  an 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 
(6)  5  T.-R.  85. 

office, 
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office,  when  he  is  not  in  possession  or  in  the  exercise  of  1838. 
it?"   Rex  v.  Saunders  (a)  is  to  the  same  effect,  where  a  * 

v   '  The  Queen 

party  claimed  a  right  as  officer  of  an  extinct  corpor-  against 

Pepper. 

ation.  The  case  of  the  borough  of  Horsham  (b)  may 
perhaps  be  referred  to :  but  there  the  party  seems  to 
have  been  in  as  full  possession  of  the  franchise  (a  claim 
to  vote  by  virtue  of  a  burgage  tenement)  as  was  possible : 
only  it  does  not  appear  whether  or  not  he  had  actually 
voted.  But  here,  till  something  more  is  done,  of  which 
no  probability  or  intention  appears,  Pepper  neither  makes 
claim  nor  has  the  possibility.  By  sect.  2  of  stat.  5  & 
6  W.  4.  c.  76.  the  freemen  have  all  existing  rights  of 
property  reserved  to  them ;  but,  supposing  such  right 
a  sufficient  foundation  for  a  quo  warranto  (c),  it  does 
not  appear  that  there  is  any  such  property  in  the  case 
of  the  corporation  of  Maldon. 

Sir  J.  Campbell,  Attorney-General,  and  Channel^  con- 
tra. The  party  is  still  on  the  freemen's  roll ;  and  he  has 
actually  voted  for  a  member  of  parliament  in  the  cha- 
racter of  burgess,  which  character  he  still  retains,  though 
he  is  not  on  the  present  list  of  the  revising  barrister.  But 
he  has,  by  remaining  on  the  freemen's  roll,  at  least  an 
inchoate  right  to  be  admitted  by  the  revising  barrister 
on  a  future  registration.  Thus,  if  rejected  for  non-resi- 
dence, he  may  on  a  future  occasion  fulfil  the  condition 
of  residence.  And  he  may  now  tender  his  vote  at  an 
election  of  a  member  of  parliament,  and  such  tender  may 
afterwards  be  held  to  be  a  good  vote  by  a  committee  of 
the  House  of  Commons,  under  sect.  60  of  stat.  2  W.  4. 
c.  45.  He  has  been  admitted  and  sworn  in  as  a  bur- 
fa)  3  East,  119.  (l>)  Note  (a)  to  Rex  v.  Mcin,  3  T.  R.  599. 
(c)  See  Bayley  J.  in  Hex  v.  Ogden,  10  77.  8f  C.  '233. 
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1838.      gess;  that  is  an  usurpation  of  the  franchise,  and  takes 
the  case  out  of  the  authority  of  Rex  v.  Whitwell  (a\ 

The  Queen  j  k  J9 

against      where  the  party  had  not  been  sworn  in  nor  done  any 

Pepper.  . 

act.  A  swearing  in  of  a  burgess,  though  defective  in 
law,  was  held  to  subject  him  to  a  quo  warranto,  in  Rex 
v.  Tate  (b).  Burgesses  and  freemen  are  classed  with 
other  persons  having  offices,  in  the  Mandamus  Act, 
9  Ann.  c.  20.  s.  1. ;  and  there  is  nothing  in  the  Reform 
Act,  or  the  Municipal  Corporation  Act,  to  take  away 
the  corporate  character  of  a  freeman,  though  some  of 
the  rights  formerly  incidental  to  such  character  are 
abridged. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.,  in  this  term  [January  30th), 
delivered  the  judgment  of  the  Court. 

This  was  a  rule  calling  on  the  defendant  to  show 
cause  why  a  quo  warranto  should  not  issue  against  him 
for  usurping  the  office  of  a  freeman  of  the  borough  of 
Maldon.  It  appears  upon  the  affidavits  that  he  is  upon 
the  freemen's  roll,  but  not  on  the  burgess  roll,  and  that 
his  vote  was  expunged  from  the  parliamentary  register 
upon  objection  taken  at  the  last  revision. 

He  was  admitted  in  the  year  1832:  and  it  was  ob- 
jected, first,  that  this  case  fell  within  the  limitation  clause 
of  T.  c.  78.  s.  23.,  and  therefore  the  ap- 

plication was  out  of  time ;  but  it  is  unnecessary  for  us 
to  intimate  any  opinion  upon  that  point  (c),  because 
another  objection  was  made  upon  which  we  think  the 
rule  ought  to  be  discharged. 

(a)  5  T.  R.  85.  (6)  4  East,  337. 

(c)  It  has  not  been  thought  necessary  to  report  the  arguments  on  this 
point.  2  Selwyn,  N.  P.  1175  ;  Quo  Warranto,  III.  (ed.  9.)  was 
referred  to. 

It 


in  the  First  Year  of  VICTORIA. 


749 


Pepper, 


It  is  a  well  established  rule  in  corporation  law  that  1838. 
quo  warranto  will  not  lie,  unless  against  a  party  in  pos- 

^  9  f  r     J       1  The  Queen 

session  and  user  of  such  a  franchise  or  office  as  may  be  against 
properly  the  subject  of  such  an  information ;  Rex  v. 
Whitwell  (a).  The  defendant  here,  it  was  conceded,  is 
in  possession  of  no  such  franchise ;  he  is  a  freeman,  it  is 
true  ;  but  his  present  rights,  as  such  barely,  are  limited, 
by  the  conjoint  operations  of  the  Reform  and  Municipal 
Corporation  Acts,  to  the  sharing  in  the  common  lands 
or  joint  stock,  if  any,  of  the  borough.  Supposing  even 
that,  so  situated,  a  rule  might  properly  be  made  absolute 
against  him,  yet  here  the  affidavits  do  not  disclose,  and 
we  cannot  presume,  that  there  are  any  common  lands  or 
joint  stock. 

It  was  contended,  however,  that  he  had  claimed  to 
exercise  the  elective  franchise ;  and,  though  now  ex- 
punged, his  name  and  vote  might  be  restored  on  petition 
by  an  election  committee,  or  that,  at  an  ensuing  revi- 
sion, the  revising  barrister  might  place  his  name  on  the 
list.  It  may  be  conceded  that,  on  either  supposition,  he 
would  be  put  into  the  possession  of  such  a  franchise  as 
a  quo  warranto  might  lie  for  usurping.  But  we  have 
found  no  authority  which  decides  that  an  unsuccessful 
claim,  and  the  possibility  of  a  renewed  claim  with 
success,  to  a  franchise  or  office  are  equivalent  to  that 
actual  usurped  possession  which  the  information  in  a 
quo  warranto  supposes  :  and  we  may  add  that  there  is 
no  reason  to  presume  any  one  of  the  facts  upon  the 
supposition  of  which  the  argument  is  founded  :  all  legal 
presumptions  are  the  other  way.  We  ought  rather  to 
presume  the  decision  of  the  revising  barrister  to  be 
right,  and  that  it  will  be  acquiesced  in. 

(rr)  5  T.  11.  85. 

8  C  4  It 
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1838.  It  was  urged  upon  us  that,  unless  we  granted  this 

The  Queen  ru^e'  S*X  vears  fr°m  tne  date  °f  admission  would  expire 
against  before  another  opportunity  could  occur  of  raising  the 
question,  and  so  the  admitted  defect  in  his  title  would 
be  cured  (<z).  Whether,  under  the  circumstances,  such 
will  be  the  case,  we  do  not  stop  to  inquire ;  for,  admit- 
ting it  to  be  so,  that  ought  not  to  influence  our  decision 
upon  the  present  state  of  things.  The  same  argument 
was  urged  in  Rex  v.  Whitwell  (b)  with  the  same  success. 
This  rule  must  therefore  be  discharged 

Rule  discharged. 

(a)  Under  stat.  32  G.  3.  c.  58.  s.  I.    It  is  not  thought]  necessary  to 
report  the  arguments  on  this  point. 
(6)  5  T.  R.  85. 


Saturday,       ^he  QUEEN  against  The  Directors  of  the  Poor 

January  13tn.  0 

of  the  Parish  of  St.  Pancras. 
By  the  Found-   *]\/|"ANDAMUS  to  the  directors  of  the  poor  of  the 

ling  Hospital      ±?X        %  ;  r 

Act,  stat.  parish  of  St.  Pancras,  The  inducement  suggested 

13  G.  2.  c.29.,  r  °°  , 

the  hospital  is  that,  by  stat.  59  G.  3.  c.  xxxix.  (local  and  personal, 
the'nameof  by  public),  " for  establishing  a  select  vestry  in  the  parish 
Ind  GuardTam   of  St.  Pancras,  in  the  county  of  Middlesex,  and  for 

of  the  Hospital 

for  the  maintenance  and  education  of  exposed  and  deserted  young  children ;  and  has  power 
to  purchase  lands,  and  erect  or  purchase  buildings  for  such  maintenance,  &c;  and  the  landsj 
&c,  shall  be  rated  as  in  1739 ;  the  corporation  may  receive,  &c,  as  many  children  as  they 
think  fit ;  any  person  may  bring  Children  to  be  received  by  them  in  case  the  corporation 
think  proper ;  no  parochial  officer  is  to  prevent  persons  from  so  doing,  nor  to  exercise  any 
parochial  authority  in  the  hospital ;  and  no  settlement  is  gained  by  being  received,  main- 
tained, educated,  or  employed  therein ;  and  the  corporation  has  power  to  make  by-laws. 
Held,  first,  that  the  hospital  is  not  extra-parochial. 
Secondly,  that  this  power  to  receive  children  is  discretionary. 

Therefore,  where  a  woman  left  a  parcel  containing  a  child  at  the  hospital,  but  went 
away  before  the  contents  were  ascertained,  and  was  not  again  found,  and  the  governors, 
acting  in  conformity  with  their  rules,  refused  to  receive  it :  Held,  that  on  such  refusal  (found 
as  a  fact  by  the  jury,  on  trial  of  a  mandamus,  under  the  judge's  direction)  the  parish  of  St. 
Pancras>  within  the  ambit  of  which  the  hospital  is,  was  bound  to  maintain  the  child  as 
casual  poor. 

other 
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other  purposes  relating  thereto,"  it  was  enacted  that,  1838. 
from  and  after  the  appointment  of  directors  as  in  the 

1 1  The  Queen 

said  act  was  mentioned,  the  said  directors  and  their  sue-  against 

The  Directors 

cessors  should  exercise  the  powers  of  overseers  of  the    0f  the  Poor 

,.  .,  ,    .  ,       -it  .       i  of St.Pancras. 

poor,  electing  nominal  overseers  (with  additional  regu- 
lations set  out  in  the  mandamus) ;  that  the  defendants 
had  duly  nominated  two  such  overseers ;  and  that  a 
certain  male  child,  aged  about  two  years,  on  or  about 
11th  May  last,  was  found  exposed  and  destitute  within 
the  said  parish ;  that  it  was  and  is  the  duty  of  the 
directors  to  receive  into  the  workhouse  of  the  said 
parish,  or  to  provide  for  the  necessary  relief  and  support 
of,  the  said  child  ;  and  that  due  notice  was  given  to  the 
directors  and  nominal  overseers,  and  the  said  directors 
were  required  to  provide  for  the  necessary  relief  and 
support  of  the  said  child;  yet  the  directors,  not  re- 
garding their  duty  in  that  behalf,  had  refused  and 
neglected,  and  still  do  refuse  and  neglect,  to  receive 
into  the  workhouse  of  the  said  parish,  or  otherwise  to 
provide  for  the  necessary  relief  and  support  of,  the  said 
child,  &c,  to  the  damage  of  the  said  child  and  of  one 
Hannah  Robins.  The  writ  then  required  the  defendants 
to  receive  into  the  said  workhouse,  or  otherwise  provide 
for  the  necessary  relief  and  support  of,  the  child,  now 
living  with  Hannah  Robins,  or  shew  cause  &c. 

Return.  That  the  child  was  not  found  exposed  and 
destitute  ^within  the  said  parish,  as  in  the  writ  alleged, 
and  that  it  was  not  the  duty  of  the  directors  to  receive 
&c,  or  provide  &c. 

The  relator  traversed  both  the  allegations  of  the 
return. 

The  issue  was  tried  before  Coleridge  J.  at  the  Mid- 
dlesex sittings  alter  last  Michaelmas  term;  when  the 

Following 
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1838.      following  facts  appeared.    On  the  morning  of  May  llth 
1837»  a  woman  rang  the  bell  at  the  gate  of  the  Found- 

The  Queen  .  °  & 

against      ling  Hospital,  and,  on  the  porter's  opening  the  gate, 

The  Directors  _<  .  .  _. 

of  the  Poor  delivered  to  him  a  basket  directed  to  the  governor  of 
ofSx.PANCRAs.  ^e  foundling.  The  porter  took  the  basket  to  the 
lodge,  and  almost  immediately  discovered  that  it  con- 
tained the  child  in  question.  In  the  mean  time,  the 
woman  had  gone  away,  and  she  was  not  again  found. 
The  hospital  lies  within  the  ambit  of  the  parish  of 
St.  Pancras,  and  is  merely  separated  from  it  by  the 
wall  inclosing  the  premises.  By  order  of  the  secre- 
tary of  the  hospital  the  child  was  taken  to  St.  Pan- 
cras workhouse;  but  the  directors  refused  to  take  it 
in ;  and  the  hospital  had  maintained  the  child  ever 
since.  The  stat.  13  G.  2.  c.  29.  was  referred  to,  which 
recites  shortly  the  effect  of  the  charter  of  the  hos- 
pital; but  the  charter  itself  was  not  produced.  It 
appeared  in  evidence  that,  by  the  regulations  of  the 
hospital,  no  child  was  received  except  upon  the  petition 
of  the  mother,  and  upon  her  personally  appearing 
before  the  governors,  unless  the  governors  should 
specially  order  otherwise;  and  that  these  steps  had  not 
been  taken  in  the  present  case.  The  learned  Judge 
directed  the  jury  to  find  for  the  crown,  unless  they 
were  of  opinion  that  the  hospital  had  received  the 
child ;  and  he  stated  that  this  was  a  mixed  question  of 
law  and  fact ;  and  that,  in  his  opinion,  the  hospital  had 
not  received  the  child.  The  jury  found  for  the  crown  ; 
and  his  lordship  gave  leave  to  the  defendants  to  move 
for  a  verdict  to  be  entered  for  them. 


Sir  TV.  W.  Follett  now  moved  for  such  verdict,  or  for 
a  new  trial  on  the  ground  of  misdirection.    This  child 

was 
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was  not  casual  poor  within  the  parish.    In  the  first  1838. 
place,  it  was  not  deserted,  for  the  hospital  were  bound    The  QuEEN 
to  provide  for  it ;  and,  secondly,  the  desertion  at  any  against 

r  .  J  /       The  Directors 

rate  did  not  take  place  within  the  parish,  for  the  hospital    of  the  Poor 

.  ~        of  St.Pancras.1 

must  be  considered  extra-parochial.     Jbtat.  13  Or.  2. 

€.  29.  s.  1.  recites  that,  in  compassion  to  the  many  in- 
fants which  are  liable  to  be  exposed  to  perish  in  the 
streets,  the  hospital  has  been  incorporated  by  the  name 
of  The  Governors  and  Guardians  of  the  Hospital  for 
the  maintenance  and  education  of  exposed  and  deserted 
young  children.  From  this  it  would  appear  that  the 
governors  were  not  meant  to  have  any  option  as  to  the 
receipt  of  children  left  with  them,  so  far  as  their  funds 
extended.  By  the  same  section  they  are  empowered  to 
purchase  lands,  and  erect  or  convert  buildings,  "  to  be  an 
hospital  or  hospitals  for  the  reception  of  such  poor  and 
exposed  children,  in  such  manner  as  to  the  said  cor- 
poration shall  seem  meet."  It  is  true  that  sect.  5  enacts 
that  it  shall  be  lawful  for  the  corporation  to  receive, 
maintain,  and  educate,  "  all  or  as  many  children  as  they 
shall  think  fit ;  and  for  every  person  whatsoever  to 
bring  children  to  the  hospital,  "  to  the  end  that  such 
child  or  children  may  be  received,  maintained,  and 
educated  by  the  said  corporation  therein,  in  case  they 
shall  think  proper  to  receive  the  same;"  and  sect.  11 
gives  the  corporation  power  to  make  by-laws :  but  it 
is  inconsistent  with  the  principle  of  the  institution,  as 
shewn  by  the  words  before  cited,  to  assume  that  this 
gives  them  the  power  of  arbitrary  rejection,  except  so 
far  as  their  funds  are  inadequate  to  the  maintenance 
of  the  children  left  with  them.  Then  sect.  2  provides 
that  the  houses  and  lands,  purchased  and  hired  for  the 
purposes  of  the  hospital,  shall  not  be  rated  beyond 
the  amount  of  the  rates  paid  in  1739:  sect.  5  provides 

that 
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1838*       that  no   churchwarden,  overseer,   or   other  person, 
The  q  een    sna^  S^°P  or  molest  any  person  bringing  a  child  to 
against       the  hospital ;  and,  by  sect.  6,  no  parish  officer  is  to 

The  Directors  1  J  . 

of  the  Poor    have  any  power  or  authority  in  the  hospital,  "  nor  shall 

of  St.  Pancras.  .  . 

have  any  authority  to  enquire  concerning  the  birth  or 
settlement  of  any  such  child  or  children,  who  shall  be 
therein  maintained  and  educated,  or  to  place  them  out 
apprentices,  or  to  do  any  other  act,  matter,  or  thing 
whatsoever,  within  such  hospital,"  &c.,  except  to  collect 
taxes.  The  parochial  authorities  have,  therefore,  no 
power  of  preventing  desertion,  or  of  taking  any  measures 
within  the  hospital.  And  further,  by  sect.  7,  no  settle- 
ment is  gained  by  being  received,  maintained,  educated, 
or  employed  within  the  hospital.  The  hospital  is  there- 
fore extra-parochial ;  and  the  child  did  not,  by  being 
deserted  within  it,  become  chargeable  to  the  parish. 

Lord  Denman  C.  J.  I  think  that  what  was  done  at 
the  trial  was  perfectly  correct ;  and  that  no  other  course 
could  have  been  pursued.  The  maintenance  of  the 
child,  as  casual  poor,  was  upon  the  parish,  unless  the 
burden  was  thrown  elsewhere.  No  doubt  the  legislature 
might  so  have  framed  the  statute  as  to  relieve  the 
parish;  but  it  has  not  done  so.  It  is  clear  that  the 
hospital  did  not  receive  the  child,  that  it  is  bound  to 
maintain  such  children  only  as  it  does  receive,  and  that  it 
has  a  power  to  reject.  I  do  not  conceive  that  the  result 
of  this  case  is  likely  to  be  of  extensive  importance ;  for, 
if  the  porter  had  refused  to  take  in  the  basket,  no  doubt 
could  have  arisen  ;  and  circumstances  like  the  present 
must  be  of  very  rare  occurrence. 

Littledale  J.  The  child  was  not  brought  into  the 
Foundling  Hospital  within  the  rules.    And  the  Hospital 

is 
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is  within  the  parish:  for,  if  the  buildings  were  pulled  1838. 
down,  the  site  would  unquestionately  be  parochial.  ~~~ 

The  Queen 
against 

Williams  J.    There  is  no  provision  making  the    cf  the  Poor 
Hospital  extra-parochial ;  and,  as  to  the  other  point,  of  St*Pancras' 
the  statute  shews  as  strongly  as  possible  that  the  Hos- 
pital is  not  bound  to  maintain  children,  except  where  it 
hasjadopted  them  by  some  intentional  and  voluntary  act. 

Coleridge  J.  It  is  perfectly  clear  that  the  Hospital 
is  not  extra-parochial.  There  seems  to  have  been  a 
bargain,  when  the  act  passed,  by  which  the  Hospital 
was  bound  to  pay  a  certain  rate.  Had  it  been  required 
that  the  Hospital  should  be  extra-parochial,  this  would 
probably  have  been  objected  to  on  the  part  of  the  parish. 
The  bargain,  as  made,  turns  out  to  be  a  bad  one  for  the 
parish.  The  act  does  not  apply;  and  the  hardship 
supposed  to  arise  from  the  exclusion  of  the  parochial 
authorities  cannot  occur,  because  it  is  only  by  an  adop- 
tion of  a  child  that  the  Hospital  can  withdraw  it  from 
their  superintendance.  And,  as  to  this  adoption,  they 
have  a  choice,  as  the  language  of  sect.  5  shews.  The 
only  question,  therefore,  is  whether  they  did  receive 
the  child ;  and  clearly  they  did  not. 

Rule  refused. 
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Saturday, 
January  13  th. 


The  Queen  against  The  Recorder  of  the 
County  of  the  Borough  of  Carmarthen. 


Notice  of  ap- 
peal against  a 
borough  rate, 
under  stat. 
5  &  6  W.  4. 
c.  76.  s.  92., 
must  be  given 
to  the  town 
clerk  of  the 
borough.  And, 
though  the  bo- 
rough be  a 
county  of  itself, 
having  quar- 
ter sessions,  a 
recorder,  and  a 
clerk  of  the 
peace  under 
sect.  103, 
notice  to  such 
clerk  of  the 
peace  is  not 
necessary. 


V.  WILLIAMS,  in  Trinity  term  last,  obtained  a 
rule  nisi  for  a  mandamus  to  the  recorder  of  C«r- 
marthen,  to  enter  continuances  to  the  next  quarter  ses- 
sions for  the  county  of  the  borough  of  Carmarthen,  and 
at  such  sessions  to  hear  the  appeal  of  William  Rogers 
against  a  borough  rate,  made  for  the  county  of  the  said 
borough,  in  the  nature  of  a  county  rate. 

By  the  affidavits  in  support  of  the  rule,  it  appeared 
that,  the  rate  having  made  by  the  town  council,  the 
appeal  was  lodged  at  the  quarter  sessions  of  the  county  of 
the  borough,  held  24th  February  1831,  and  was  respited 
to  the  next  quarter  sessions,  held  May  1 7th  ;  that  notice 
of  the  appeal  was  served,  in  due  time  before  the  last 
mentioned  sessions,  on  the  respondents,  being  the  mayor, 
the  town  clerk,  the  high  constable  of  the  county  of  the 
boroughj  and  the  late  and  present  churchwardens  and 
overseers  of  the  parish  of  St.  Peter  in  the  county  of  the 
borough.  The  appeal  was  called  on  at  the  May 
sessions ;  when  the  respondent  contended  that  the  clerk 
of  the  peace  of  the  borough  should  have  been  made  a 
respondent  and  have  had  notice ;  upon  which  objection 
the  Court  refused  to  hear  the  appeal  (a). 


Chilton  now  shewed  cause.  The  rate  is  imposed 
under  sect.  92  of  stat.  5  &  6  W.  4.  c.  76.  By  that  sec- 
tion, in  order  to  provide  for  the  expenses  there  specified, 

(a)  It  was  understood,  that  the  learned  Recorder  refused  to  hear  the 
appeal,  for  the  purpose  of  obtaining  a  decision  of  this  Court  upon  the 
point  raised. 

the 
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the  Council  is  "  authorized  and  required  from  time  18380 
to  time  to  order  a  borough  rate  in  the  nature  of  a     \!  ~~ 

°  The  Q,uei 

county  rate  to  be  made  within  their  borough,  and  for  agamst 
that  purpose  the  council  of  such  borough  shall  have  Recorder 

......  i      ii    i  i  -  i  •  Carmarthen* 

within  their  borough  all  the  powers  which  any  justices 
of  the  peace  assembled  at  their  general  or  quarter  ses- 
sions in  any  county  in  England  have  within  the  limits 
of  their  commission  by  virtue  of  an  act"  &c.  (stat. 
55  G.  3.  c.  51.),  6i  or  as  near  thereto  as  the  nature  of 
the  case  will  admit."    And  further,  "if  any  person 
shall  think  himself  aggrieved  by  any  such  rate  it  shall 
be  lawful  for  him  to  appeal  to  the  recorder  herein-after 
mentioned  at  the  next  quarter  sessions  for  the  borough 
in  which  such  rate  has  been  made,"  and  to  the  county 
quarter  sessions  if  there  be  no  recorder  in  the  borough ; 
"and  such  recorder  or  justices  respectively  shall  have 
power  to  hear  and  determine  the  same,  and  to  award 
relief  in  the  premises,  as  in  the  case  of  an  appeal 
against  any  county  rate."     Stat.  55  G.  3.  c.  51.,  re- 
ferred to  in  the  above  section,  made  no  provision  (in 
sect.  14?)  as  to  notice  of  appeal:  stat.  57  G.  3.  c.  94. 
s.  2.  provides  that  fourteen  clear  days'  notice  shall  be 
given  "  to  the  parties  against  whose  rate  the  appeal 
is  to  be  made,  the  clerk  of  the  peace  of  the  county, 
and  the  hundred  constable."    Now,  whatever  may  be 
the  difficulty  in  cases  of  boroughs  having  no  clerk  of  the 
peace,  it  is  clear  that,  where  there  is  such  an  officer,  there 
must  be  notice  to  him.    By  sect.  103  of  stat.  5  &  6  W.  4. 
c.  76.  there  must  be  a  clerk  of  the  peace  wherever  there 
is  a  recorder  and  a  court  of  quarter  sessions.  The 
notice  seems,  in  the  present  instance,  to  have  been  given 
to  the  town  clerk  under  a  misapprehension,  produced 
by  the  offices  of  town  clerk  and  clerk  of  the  peace 

having 
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1838.       having  formerly  been  in  most  cases  united  in  the  same 
T  ~ ~         person,  and  by  the  town  clerk  having  custody  of  the 
against       corporation  documents.    But  the  clerk  of  the  peace  is 

The  m  m 

Recorder  of  the  officer  of  the  court  of  quarter  sessions  now;  not*  the 
town  clerk,  who  is  merely  the  officer  of  the  council. 
The  clerk  of  the  peace  will  be  the  party  to  draw  up 
whatever  order  the  court  may  make  in  the  appeal ;  and 
indeed  it  seems  doubtful  whether  he  be  not  the  proper 
officer  to  draw  up  the  order  of  the  council  for  the  rate. 

E.  V,  Williams^  contra.  The  reference  to  stat.  55  G.  3. 
c.  51.,  in  sect.  92  of  stat.  5  &  6  W.  4.  c.  76.,  is  made 
merely  in  respect  of  the  power  to  impose  the  rate :  then 
there  is  a  power  of  appeal  given  absolutely,  with  no 
direction,  by  reference  or  otherwise,  as  to  notice  :  and 
then  there  is  a  distinct  sentence  giving  power  to  hear 
the  appeal,  and  to  relieve  as  in  the  case  of  an  appeal 
against  county  rates.  The  appeal,  therefore,  requires 
no  notice  [at  alF:  the  case  is  like  that  of  county  rates 
under  stat.  55  G.  3.  c.  51.  No  reference  is  made  to  stat. 
57  G.  3.  c.  94*.,  which  regulates  notices ;  and  the  provi- 
sions of  sect.  2  of  that  statute  cannot  be  generally  applied. 
For  there  are  often  rates  in  boroughs  wrhere  there  are  no 
quarter  sessions,  and,  consequently,  no  clerk  of  the  peace 
of  the  borough,  and  where  the  appeal  is  to  the  justices 
of  the  county.  Then,  under  stat.  57  G.  3.  c.  94.  s.  2., 
notice  is  to  be  given  to  the  constable  of  the  hundred  ;  but 
in  a  borough-there  is  no  such  officer.  No  grievance  will 
be  produced  by  the  interpretation  of  the  statute  now  sug- 
gested :  for  the  recorder  may  establish  any  regulations 
as  to  notice,  by  his  control  over  the  practice  of  his  own 
court.  The  persons  named  in  stat.  57  G.  3.  c.  94.  5.  2. 
are  the  parties  against  whose  rate  the  appeal  is  made, 

the 
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the  clerk  of  the  peace,  as  being  the  officer  of  the  parties  1838. 
making  the  rate,  and  the  constable  of  the  hundred,  as  being 

°  '      The  Queen 

the  person  who  is  to  collect  it.   These  circumstances  are  against 

The 

inapplicable  to  the  case  of  a  borough  rate ;  for  the  clerk    Recorder  of 

n   ,  .  i        /v>  pi  i  •       ^  Carmarthen. 

or  the  peace  is  not  the  officer  ot  the  parties  making  the 
rate,  nor  is  it  collected  by  the  constable  of  the  hundred. 
If  any  notice  is  to  be  given,  the  town  clerk  is  the  party 
to  receive  it;  for  he,  being  the  officer  of  the  council 
which  makes  the  rate,  stands  in  the  character  corre- 
sponding to  that  of  the  clerk  of  the  peace  in  the  case  of  a 
county  rate.  The  circumstance  that  the  clerk  of  the  peace 
is  the  officer  of  the  Court  which  is  to  hear  the  appeal  is 
immaterial :  in  that  character  he  can  require  no  notice. 

Lord  Denman  C.  J.  I  think  that  notice  was  neces- 
sary, but  that  sufficient  notice  has  been  given.  Sect.  92 
of  stat.  5  &  6  W.  4.  c.  76.  enacts  that  the  council  shall 
have,  for  the  making  of  a  borough  rate  in  the  nature 
of  a  county  rate,  such  powers  as  county  justices  have 
in  quarter  sessions  under  stat.  55  G.  3.  c,  51.,  and  then 
adds,  "or  as  near  thereto  as  the  nature  of  the  case 
will  admit."  In  the  case  of  a  county  rate,  notice  is  given 
to  the  clerk  of  the  peace,  as  being  the  servant  of  the  par- 
ties who  make  the  rate :  in  the  case  of  a  borough  rate, 
it  is  the  town  clerk  who  fills  that  character ;  therefore 
lie  is  the  party  to  whom  notice  should  be  given.  We 
are  to  look  to  principle,  not  to  names.  The  act  which 
creates  the  clerk  of  the  peace  imposes  upon  him  no 
duties  to  the  town  council.  The  only  effect  of  the  no- 
tice, if  delivered  to  him,  would  be  that  he  would  know 
what  was  coining  on  to  be  heard  at  the  sessions.  I 
should  be  very  sorry  that  any  doubt  should  exist  as  to 
the  necessity  of  notice  being  given. 

Vol.  VII.  8  1)  Little;) ale 
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Littledale  J.  The  proper  notice  must  be  given  in 
each  case.  A  county  rate  is  made  by  the  justices;  and 
the  act  provides  to  whom  the  notice  shall  be  given. 
Then  stat.  5  <k  6  W.  4.  c,  76.  s.  92.  puts  the  borough 
rate  on  the  footing  of  a  county  rate ;  we  are,  therefore, 
to  see  what  is  adapted  to  the  circumstances  of  each  case. 
In  that  of  a  county  rate,  the  officer  of  the  party  making 
the  rate  is  the  clerk  of  the  peace ;  in  that  of  a  borough 
rate,  it  is  the  town  clerk.  It  is  true  that  stat.  57  G.  3. 
c.  94.  s.  2.  names  the  clerk  of  the  peace ;  but,  under  the 
Municipal  Corporation  Act,  the  clerk  of  the  peace  of  a 
borough  does  not  act  as  the  clerk  of  the  peace  of  a 
county  does.  The  act  directs  that  the  powers  for  making 
a  borough  rate  shall  be  as  near  to  those  exercised  in 
making  a  county  rate  "  as  the  nature  of  the  case  will 
admit."  There  is  no  magic  in  the  title  of  clerk  of  the 
peace. 


Williams  J.  I  do  not  accede  to  the  argument  that 
no  notice  at  all  is  necessary ;  but  here  a  proper  notice 
has  been  oiven,  unless  the  town  clerk  was  the  wrong 
party.  We  are  to  follow  the  analogy  of  a  county  rate 
as  nearly  as  possible.  Some  parts  of  the  provisions  re- 
specting a  county  rate  cannot  be  followed  literally ;  as  in 
the  case,  for  instance,  of  the  provision  as  to  a  constable 
of  a  hundred,  there  being  no  such  officer  in  a  borough. 
We  must  then  approximate  ;  and  that  has  been  done 
here,  notice  having  been  served  on  the  party  whose 
office  most  resembles  that  of  the  clerk  of  the  peace  of 
a  county. 


Coleridge  J.   I  think  that  the  act  requires  a  notice, 

It  would  be 
mischievous 


and  that  here  a  notice  has  been  given. 
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mischievous  to  say  that  no  notice  was  necessary.  With  1838. 
respect  to  the  three  parts  into  which  Mr.  Williams 
divides  the  provisions  of  stat.  5  &  6  W.  4.  c.  76,  sect.  92, 
I  think  they  may  all  be  considered  as  so  far  con- 
nected one  with  the  other  that  the  analogy  of  a  county 
rate  must  be  substantially  followed,  and  notice  must 
be  given  to  the  party  corresponding  to  the  clerk  of 
the  peace  in  the  case  of  a  county  rate.  That  party  is 
the  town  clerk.  The  reason  that,  in  the  case  of  a 
county  rate,  the  clerk  of  the  peace  is  the  proper  officer 
to  receive  the  notice,  is  that  he  is  the  officer  of  the 
court  which  makes  the  rate.  Now  the  Municipal  Cor- 
poration Act  separates  the  power  of  making  the  rate 
from  that  of  hearing  the  appeal  against  it.  The  council 
only  have  power  to  make  the  rate :  their  officer  therefore 
must  receive  the  notice. 

Rule  absolute, 


The  Queen  against  The  Inhabitants  of  Wye. 


ON  appeal  against  an  order  of  justices,  removing  D.  and^l.  were 
'  "  removed,  by  an 

William  Shrubsole  from  the  parish  of  Doddington  order  dcscrib- 

to  the  parish  of  Wye9  both  in  Kent,  the  sessions  con-  mf n  an"d  wife, 

firmed  the  order,  subject  to  the  opinion  of  this  Court  driifreTnamed 

on  the  following  case.  in  thc  °"*er  °5 

°  removal,  to  W, 

The  order  was 

appealed  against.  Pending  the  appeal,  the  parish  officers  of  W.  instituted  a  suit  in  the 
Spiritual  Court,  to  dissolve  the  marriage  as  incestuous.  After  this,  the  order  was  eon- 
firmed;  and,  subsequently,  the  Spiritual  Court  decreed  the  marriage  incestuous,  and 
void  from  the  beginning  to  all  intents  and  purposes.  Pauper  was  born  of  the  supposed 
marriage,  before  the  order,  but  he  was  not  named  in  it,  and  he  was  unemancipated,  and 
had  gained  no  settlement,  when  the  order  was  made. 

Held,  that  the  confirmation  of  the  order,  under  these  circumstances,  was  not  con- 
clusive proof  of  a  derivative  settlement  of  the  pauper  in  W.,  on  appeal  against  an  order 
removing  the  pauper  to  W,  after  the  decree  of  the  Spiritual  Court,  but  that,  on  such  appeal, 
W.  might  shew,  by  the  decree,  that,  since  the  first  order,  (lie  marriage  had  In  come  void  ah 
itiitio,  anil  the  pauper  illegitimate. 

8  D  2  David 
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1838.  David  Shrubsole,  whose  settlement  was  in  Wye,  was 

married  to  'Elizabeth  Fenn,  whose  settlement  was  in 

The  Queen 

against  Kennington,  on  24th  May  1813.  By  her  he  had  issue 
ants  of  William,  the  pauper,  and  several  other  children,  all 
born  during  the  marriage,  in  the  parish  of  Eastling, 
David  Shrubsole  continued  to  reside  in  Eastling,  with  his 
wife  and  family,  from  the  day  of  his  marriage  until  June 
1833,  and,  during  this  period,  he  frequently  received 
relief  from  the  parish  of  Wye . 

By  an  order  of  justices,  dated  June  6th,  1833,  he  was 
removed  from  Eastling  to  Wye,  together  with  his  wife 
and  six  children  therein  named,  by  the  description  of 
David  Shrubsole  and  Elizabeth  his  wife,  and  their  six 
children  (naming  them) ;  the  pauper  William  was  not 
named  in  the  said  order;  but  he  was  then  unemancipated, 
and  had  gained  no  settlement  in  his  own  right.  The 
churchwardens  and  overseers  of  Wye,  at  the  July  ses- 
sions, 1833,  entered  and  respited  an  appeal,  which  was 
further  respited  at  the  Michaelmas  sessions,  1833;  and 
the  order  was  confirmed  at  the  Epiphany  sessions,  De- 
cember 1st,  1833. 

Before  the  confirmation  of  this  order,  the  church^ 
wardens  of  Wye  had  commenced  a  suit  in  the  Arches 
Court  of  Canterbury,  for  the  purpose  of  annulling  the 
marriage  between  David  Shrubsole  and  his  wife ;  and, 
on  1st  May  1834,  the  sentence  of  that  Court  (a  copy  of 
which  formed  part  of  the  case  (a)  )  was  pronounced,  by 
which  the  said  marriage  was  dissolved,  "  as  having  been 
absolutely  null  and  void  from  the  beginning,  to  all  intents 
and  purposes  in  law  whatsoever." 

The  sessions,  on  the  present  appeal,  were  of  opinion 

(a)  By  which  it  appeared  that  the  ground  of  the  dissolution  was,  that 
Elizabeth  was  the  daughter  of  David's  brother. 

that 
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that  the  order  of  removal  from  Eastling  to  Wye,  having  1838. 
been  confirmed  on  appeal,  was  conclusive  of  the  pauper's 
derivative  settlement  in  Wye  from  David  Shrubsole,  his 


The  Quekn 

against 
The  Inhabit- 

father.   The  question  for  the  opinion  of  this  Court  was,       ants  of 


whether,  in  consequence  of  the  dissolution  of  the  marriage 
by  sentence  of  the  Arches  Court,  pronounced  subse- 
quently to  the  date  of  the  order  confirmed,  for  the  re- 
moval of  David  Shrubsole  and  Elizabeth  his  wife  to  Wye, 
the  settlement  of  the  pauper  is  in  Eastling,  the  place  of 
his  birth,  or  in  Wye.  The  case  was  argued  in  Michaelmas 
term  last  {a). 

Starr  and  Deedes  in  support  of  the  order  of  sessions. 
The  general  rule  is,  that  an  order  of  removal,  either  unap- 
pealed  against  or  confirmed  on  appeal,  is  conclusive  as 
to  all  parishes,  with  respect  both  to  the  settlement  adju- 
dicated upon  and  to  all  derivative  settlements,  whether 
the  parties  deriving  the  settlement  be  named  or  not, 
emancipated  or  unemancipated  ;  and  the  fact  of  marriage 
is  conclusively  determined,  and  cannot  again  be  discussed 
for  the  purpose  of  defeating  the  derivative  settlements ; 
Hex  v.  Woodchcsler  (b),  Rex  v.  Silchester  (c),  Rex  v.  St. 
Mary,  Lambeth  (d),  Rex  v.  Bincgar  (e),  Rex  v.  Catter- 
aM  (&)•  [Coleridge  J.  Here  the  pauper  was  not  named 
in  the  first  order.]  The  children  were  not  named  in 
Hex  v.  St,  Mary,  Lambeth  (d) ;  and  here  the  pauper  was 
not  emancipated  and  had  gained  no  settlement.  In 
Rex  v.  Catterall  (g)  Abbott  J.  and  Holroyd  J.  both  say 
that  it  is  immaterial  whether  the  party  be  named  in  the 

(a)  November  IHh,  1837,  before  Lord Denman  C.  J.,  Palteson,  Wil- 
liams, and  Coleridge  Js. 

(b)  Bur.  S.  C.  1<J1.    &  C.  2  Sir.  1172.  (c)  lhir.  S.  C.  551. 
(d)  6  T.  It.  615.            (f)  7  East,  377.  (.-)  6  M.  $  S.  83. 

3  D  3  first 


Wye. 
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Wye. 


1838.      first  order  or  not.     [Lord  Demnan  C.J.    The  first 
order  binds  as  to  all  that  it  decides ;  no  more.  Cole- 

The  Queen 

against  ridge  J.  Your  difficulty  is,  to  shew  that  the  pauper  is 
ants  of  son  of  the  parties  named  in  the  first  order ;  if  he  be 
not,  their  settlement  proves  nothing  as  to  his.]  He  is 
their  son  if  they  were  married ;  and  the  first  order  con- 
clusively affirms  the  marriage.  A  settlement  once  ex- 
isting cannot  be  got  rid  of,  except  by  the  acquisition  of 
a  new  settlement;  not  even  by  the  act  of  the  party, 
per  Ryder  C.  J.  in  Rex  v.  St.  Botolph  (a)  ;  even  if  the 
party  be  attainted  of  felony,  his  children  born  after  the 
attainder  derive  their  settlement  from  the  settlement 
which  he  had  before  attainder ;  Rex  v.  St.  Mary  in 
Cardigan  (b) :  and  if,  after  an  attainder,  he  purchase  land 
and  occupy  it  for  forty  days,  he  has  a  settlement  which 
cannot  be  defeated ;  Rex  v.  Had'denham  (c).  Lord 
EllenborougJi  there  said,  "  If  he  had  a  defeasible  estate 
during  the  first  forty  days,  he  has  held  the  estate  un- 
defeated for  more  than  that  period,  which  cannot  now 
be  impeached.  And  whether  or  not  the  Crown  could 
have  impeached  his  title,  he  has  now  held  the  estate 
under  a  title  not  defeated  for  above  forty  days."  It  is 
true  that  this  rule  does  not  apply  to  a  certificate,  which, 
though  conclusive  between  the  parish  granting  and  the 
parish  to  which  it  is  granted  (New  Windsor  v.  White 
Waltham  (d),  Rex  v.  Headcom  (e)  ),  is  not  so  as  to 
strangers ;  Rex  v.  Lubbenham  (g)  :  but  that  is  because  a 
certificate  is  in  the  nature  merely  of  a  contract,  not  of 
an  adjudication  in  rem.  The  sentence  of  the  Eccle- 
siastical Court  declares  the  right  after  the  judgment  of 

(a)  Bur.  S.  C.  370.       .  (&)  6  T.  R.  116. 

(c)  IS  East,  463.  (d)  1  Str.  186. 

(e)  Bur.  S.  C.  253.  (g)  4  T.  R.  251. 

sessions, 
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sessions.     [Coleridge  J.     Does  not  it  shew  that  the  1838. 
marriage  never  existed  ?]  It  is  said,  in  2  Inst.  682.,  "  If 
the  donees"  (in  tail  special)  "  had  been  divorced  causa 


Wye. 


The  Queen 

against 
The  Inhabit- 

consanguinitatisy  &c.  whereby  the  issue  was  disabled  to       ants  of 
inherit,  the  donees  should  have  had  but  an  estate  for 
life ;  but  in  that  case  they  shall  be  punishable  for  waste, 
because  the  estate  in  tail  was  never  perfect,  but  de- 
feasible by  divorce  ab  initio"    But  this  does  not  apply, 
so  far  as  the  rights  of  third  parties  intervene.    In  Cage 
v.  Acton  (a)  Lord  Holt,  in  answer  to  an  observation 
that  a  wife,  after  a  divorce,  should  have  her  goods  again, 
and  a  bond  given  to  her  before  marriage  would  revive, 
agreed,  "  because  the  divorce,  being  a  vinculo  matrimonii 
by  reason  of  some  prior  impediment,  as  pre-contract 
&c,  makes  them  never  husband  and  wife  ab  initio. 
But  if  the  husband  had  made  a  feoffment  in  fee  of  the 
lands  of  his  wife,  and  then  the  divorce  had  been,  that 
would  have  been  a  discontinuance  as  well  as  if  the 
husband  had  died ;  because  there  the  interest  of  a  third 
person  would  have  been  concerned ;  but  between  the 
parties  themselves  it  will  have  relation  to  destroy  the 
husband's  title  to  the  goods.    And  it  proves  no  more 
than  the  common  rule,  viz.  that  relation  will  make  a 
nullity  between  the  parties  themselves,  but  not  among 
strangers."   Here  the  rights  of  the  parishes  are  affected. 
In  Ilex  v.  St.  Nicholas  in  Ipswich  (b)  a  settlement 
by  apprenticeship   was   upheld,   though,  being  only 
for  four  years,  the  indenture,  under  stat.  5  Eliz.  c.  4. 
ss.  S6,  41.,  was  "clearly  void  in  the  law,  to  all  intents 
and  purposes;"   the  Court  holding  that  the  inden- 
ture was  made  only  voidable,  if  the  parties  themselves 

(a)  J  Ld,  liaym.  521. 

(6)  Bur,  &  C.  91.    &  C.  2 Sir.  IQGG.    Ca,  A".  B.  temp.  llanhv.  323. 

3  D  4  think 
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The  Queen 
against 

The  Inhabit- 
ants of 
Wye. 


think  fit.  This  decision  was  recognised  in  Rex  v.  St, 
Gregory  (a).  The  sentence  here,  indeed,  has  the  words 
"  to  all  intents  and  purposes  in  law  whatsoever ;" 
but  that  means  no  more  than  the  common  expression 
"  void  per  Wilmot  J.  in  Evans  v.  Harrison  (b).  The 
result  is,  that  the  contract  of  marriage  was  voidable  by 
proceedings  being  instituted  :  either  husband  or  wife 
might  have  instituted  such  proceedings ;  Auglitie  v. 
Aughtie  (c) :  and  it  cannot  be  said  that,  if  either  had 
done  so,  and  procured  the  sentence  of  the  Ecclesiastical 
Court,  and  then  appealed  against  the  last  order  of 
removal  (as  might  have  been  done ;  Hex  v.  Hartfield  (d) ), 
it  was  competent  to  either  to  alter  all  the  rights  which 
had  arisen  in  the  mean  time  between  strangers.  The 
marriage  might  have  been  avoided  earlier  (church- 
wardens are  commended  for  promoting  such  a  suit  (e)  ) ; 
or  the  appeal  against  the  first  order  might  have  been 
respited  till  the  ecclesiastical  suit  then  commenced 
had  been  determined.  In  the  decided  cases,  proof  of 
non-marriage  has  been  considered  inadmissible,  on 
account  of  the  previous  adjudication  in  rem.  It  may 
be  said  that  the  Spiritual  Court,  of  which  the  judgment 
was  tendered  in  proof,  has  peculiar  jurisdiction  on 
questions  of  marriage :  but  that  court  is  ministerial 
only  to  declare  the  right,  which  here  had  been  already 
determined  by  a  competent  court :  and  there  is  no  con- 
tradiction in  admitting  the  judgment  of  one  court  as 
conclusive,  and  rejecting  that  of  another.  The  sixth 
chapter  of  the  Articuli  Cleri,  9  Ed.  2.  st.  1 .  c.  6.,  is  as 


(a)  2  A.  §  E.  99. 

(b)  Notes  of  Opinions  and  Judgments,  by  Sir  E.  Wilmot,  p.  147. 

(c)  1  Phil.  Ecc.  Rep.  201.  (d)  Carth.  222. 
(e)  See  Blackmore  v.  JBrider,  2  Phil,  Ecc.  Hep.  360. 

follows. 
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follows.    "Item,  si  aliqua  causa,  vel  negotium,  cujus  1838. 
cosnitio  spectat  ad  forum  ecclesiasticum,  et  coram  eccle-    _  ~ 

&  r  '  _  The  Queen 

siastico  iudice  fuerit  sententialiter  terminata,  et  transient  against 

.  .  .  The  Inhabit- 

ill  rem  judicatam,  nec  per  appellationem  fuerit  suspensa,       ants  of 

Wye. 

et  postmodum  coram  judice  seculari  super  eadem  re 
inter  easdem  personas  questio  moveatur,  et  probetur  per 
testes  vel  instrumenta,  talis  exceptio  in  foro  seculari  non 
admittetur.  Responsio.  Quando  eadem  causa  diversis 
rationibus  coram  judicibus  ecclesiasticis  et  secularibus 

ventilatur,"  "  dicunt  quod,  non  obstante  ecclesiastico 

judicio,  curia  Regis  ipsum  tractat  negotium  ut  sibi  ex- 
pedire  videtur,  ecclesiastico  judicio  non  obstante  "  (a). 

Shee  and  Brett,  contra.  The  general  rule,  that  an 
order,  unappealed  against  or  confirmed,  is  conclusive  as 
to  all  facts  upon  which  it  decides,  is  not  disputed.  That 
is  a  rule  of  convenience,  the  object  of  which  is  to  pre- 
vent facts  from  being  twice  litigated,  or  ligitated  after 
an  opportunity  for  disputing  them  has  been  passed  over. 
It  clearly  does  not  apply  to  cases  where  there  has  been 
no  previous  opportunity  of  raising  the  question  of  fact. 
In  the  cases  cited,  to  which  may  be  added  Rex  v. 
North  Featherton  (b),  the  facts  which  were  not  allowed  to 
be  disputed  on  the  second  occasion  existed  at  the  time 
of  the  first  dispute :  but  here  the  decision  of  the 
sessions  on  the  first  order  is  not  disputed.  When  that 
decision  was  made,  the  children  were  not  bastards :  if 
nothing  further  had  taken  place,  the  order  would  have 
been  conclusive  ;  and,  in  fact,  it  was  right  as  to  the  then 
settlement.  But  a  new  state  of  things  has  arisen  from 
the  sentence  of  the  Spiritual  Court.    Indeed,  the  pauper 

(a)  Sec  2  Inst,  622.  (6)  1  Scss.  Ca.  170.  pi.  154. 

may 
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1838.  may  be  said  to  have  acquired  a  settlement  since  the  first 
order.  In  order  to  acquire  a  birth  settlement,  it  is  not, 
strictly  speaking,  necessary  that  the  pauper  should  be 


The  Queen 

against 

lhantehof  *    born  a  bastard  in  the  parish,  but  that  he  should  be  a 


Wye. 


bastard  and  born  in  the  parish.  It  is  like  the  case  of  a 
removal  from  a  parish  before  all  requisites  completing 
the  settlement  in  that  parish  are  fulfilled.  Such  re- 
moval is  conclusive  till  the  requisites  be  fulfilled ; 
after  that,  the  settlement  in  the  parish  may  be  insisted 
upon  in  spite  of  the  order,  which  relates  only  to  the  state 
of  things  existing  at  the  time  of  the  order  ;  Bex  v. 
Barham  (a),  Rex  v.  Ampthill  (b),  J}ex  v.  Willoughby  (c). 
There  is  another  fatal  objection  to  the  order  of  sessions, 
namely,  that,  this  being  a  derivative  settlement,  it  is 
necessary  to  shew ,  the  pauper  to  be  the  son  of  the 
parties  named  in  the  order.  But  this  fact  has  never 
been  adjudicated  upon ;  and  the  sentence  of  the  Spiritual 
Court  negatives  it  conclusively.  It  is  said  that  the 
first  order  proves  the  marriage  conclusively.  But,  the 
marriage  having  been  only  collaterally  in  question,  the 
Spiritual  Court,  according  to  the  doctrine  laid  down  by 
De  Grey  C.  J.,  in  the  Trial  of  the  Duchess  of  Kingston  (d), 
is  not  bound  by  it ;  and,  on  the  question  being  there 
raised,  the  order  would  not  even  have  been  evidence. 

Cur.  adv.  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case  the  pauper's  father  and  mother,  as  man 
and  wife,  with  their  six  children,  were  removed  by  an 
order,  naming  them,  and  dated  in  June  1833,  from  East- 

(a)  8  B.  $  C.  99.  (b)  2  B.  %  C.  84 7. 

(c)  4  A.  $  E.  143,  (d)  20  HoweWs  St.  Tr.  538  (note). 

ling 
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ling  to  Wye :  an  appeal  was  entered,  and  respited  at  the  1838. 
following  July  sessions ;  and,  after  another  respite,  the  " 

0        ^  The  Que  UN- 

Order  was  confirmed  at  the  Epiphany  sessions,  December  against 

The  Inhabit- 

31st,  1833.  Pending  this  appeal,  and  before  the  con-  ants  of 
firmation  of  the  order,  the  churchwardens  of  Wye  had 
instituted  proceedings  in  the  Ecclesiastical  Court  to 
annul  the  marriage  between  the  father  and  mother  as 
incestuous;  and,  on  the  1st  May  1834,  by  a  decree  of 
that  court,  the  marriage  was  for  this  reason  dissolved, 
"  as  having  been  absolutely  null  and  void  from  the  be- 
ginning, to  all  intents  and  purposes  in  law  whatsoever." 
At  the  date  of  the  order  the  pauper  was  alive,  but  was  . 
not  named  in  it,  nor  removed  by  it :  he  was  born  during 
the  existence  of  the  marriage,  and,  at  that  date,  was  un- 
emancipated,  and  without  any  acquired  settlement.  He 
was  now,  by  the  order  at  present  in  question,  removed 
to  Wye  ;  and  the  only  point  which  we  have  to  consider 
is,  whether  the  first-named  order,  with  proof  that  the 
pauper  was  born  during  the  existence  of  the  marriage, 
conclusively  proves  a  derivative  settlement  for  him  in 
the  parish  of  Wye.    Our  opinion  is  that  it  does  not. 

The  judgment  of  the  Court  of  Quarter  Sessions  upon 
the  former  appeal  decided  directly  the  settlement  of  the 
persons  included  in  the  order ;  and,  this  being  a  judg- 
ment in  rem,  was  conclusive,  not  only  between  the 
parties,  but  against  all  the  world.  In  order  to  arrive  at 
this  judgment,  as  to  so  much  of  it  as  affected  the  wife 
and  children,  it  was  necessary  for  the  Court,  and  within 
its  competence,  to  examine  into  and  determine  both  the 
tact  and  legality  of  the  marriage.  And,  although,  the 
last  mentioned  matter  being  only  incidentally  within  the 
cognisance  of  a  temporal  court,  it  might  have  seemed, 
according  to  the  judgment  delivered  by  De  Grey  C.  J. 

in 
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1838.  in  the  House  of  Lords,  on  the  Trial  of  the  Duchess  of 
Kingston  {a),  that  the  order  was  no  evidence  with  regard 
to  it  in  any  future  proceeding,  yet  numerous  cases  have 


The  Queen 

against 

^anteof1'     decided  that  orders  of  removal,  unappealed  against  or  con 


Wye. 


firmed  on  appeal,  are,  not  only  evidence,  but  conclusive, 
as  to  all  the  facts  mentioned  in  them,  and  which  are 
necessary  steps  to  the  decision.  Marriage  and  the 
legitimacy  of  children  are  among  the  facts  as  to  which 
this  rule  has  been  upheld ;  and  it  has  been  extended  to 
the  case  of  a  child  emancipated  at  the  date  of  the  order, 
Bex  v.  Catterall  (b),  and  even  to  that  of  children  unborn 
at  the  time,  Rex  v.  Jfoodchester  (c)  and  Hex  v.  St.  Mary, 
Lambeth  (d).  These,  and  many  other  cases,  have 
formed  a  class  which  has  settled  the  practice  at  quarter 
sessions ;  and  it  is  so  especially  desirable,  with  regard 
to  this  branch  of  the  law,  to  avoid  all  uncertainty  and 
all  subtle  distinctions,  that  we  should  upon  no  account 
think  ourselves  justified  in  throwing  any  doubt  upon 
these  decisions. 

The  principle,  however,  on  which  these  cases  mainly 
proceed  is  a  perfectly  sound  one ;  that  a  matter  once 
examined  into  and  decided  by  a  competent  tribunal 
shall  not  be  reagitated,  and  in  effect  shewn  to  have  been 
decided  erroneously,  upon  new  evidence  which  either 
could  or  could  not  have  been,  but  in  fact  was  not,  pro- 
duced upon  the  former  hearing.  And,  accordingly,  it 
is  observable  that,  in  all  the  cases  where  the  conclusive 
effect  of  the  former  order  has  been  disputed,  it  has 
been  the  object  of  the  party  tendering  the  rejected  evi- 
dence to  procure  a  contrary  decision  upon  the  same  state 
of  facts,  by  throwing  new  light  upon  them.    Thus,  for 

(a)  20  Howell's  St.  Tr.  538  (note).  (Jb)  6  M.  $  S.  83. 

(c)  Bur.  S.C.191.    S.  C.  2Str.  1172.  (d)  6  T.  Jt.  615. 

example, 
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example,  in  Rex  v.  Woodchester  (a)  and  Rex  v.  St.  Mary>  1838. 
Lambeth  (Z>),  the  marriages  were  in  fact  equally  void 
at  the  respective  dates  of  the  prior  orders  as  of  the 


Wye. 


The  Queen 

against 
The  Inhabit- 
later;  but  the  evidence  failed  to  prove  them  so.    If  the       ants  of 

new  and  better  evidence  had  been  admitted  on  the 

second  appeals,  the  effect  must  have  been,  not  indeed  to 

destroy  the  legal  effect  of  the  former  adjudications  on 

the  points  decided,  i.  e.  the  settlements  of  the  parties 

actually  removed,  but,  by  shewing  them  to  have  been 

erroneously  decided,  to  take  away  their  effect  upon 

settlements  derivative  from  the  former ;  and  the  Courts 

have  rightly  said,  the  opportunity  for  this  is  past. 

But,  in  the  case  now  before  the  Court,  a  new  state  of 
facts  has  arisen  since  the  former  decision.  An  incestuous 
marriage,  until  avoided  by  the  sentence  of  the  Court 
Christian,  is  voidable  only,  and  remains  valid  to  all  civil 
purposes.  The  judgment  of  the  Court  of  Quarter  Ses- 
sions, having  passed  before  the  sentence  pronounced, 
was  therefore  correct  in  fact  and  in  law ;  no  alteration 
of  the  evidence  consistent  with  the  state  of  facts  then 
actually  subsisting  ought  to  have  made  any  difference 
in  it.  Had  the  incest  de  facto  been  ever  so  clearly  made 
out,  still  the  marriage  must  have  been  held  valid,  the 
children  legitimate,  and  all  the  civil  consequences  as  to 
the  settlement  of  the  wife  and  children  named  in  the 
order  must  have  followed.  Whatever,  therefore,  has 
been  decided  upon  the  then  existing  state  of  facts  re- 
mains i  in  impeached. 

But  the  settlement  of  the  pauper  now  comes  in  ques- 
tion for  the  first  time:  and  it  is  admitted  that  he  has 
ao  settlement  in  Wye  except  upon  proof  that  he  is  the 


(«)  Bur*  S,  C,  191.    St  C.  2  Str.  117'2. 


(b)  G  T.  li.  615. 

legitimate 
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Wye. 


1838.       legitimate  son  of  his  father.    The  former  order,  with 
:  proof  of  the  date  of  his  birth,  is  no  doubt  prima  facie 

The  Queen      r  ... 

against       evidence  of  his  legitimacy :  but  suppose  the  appellants 

The  Inhabit- 
ants of       had  tendered  evidence  that  his  father  had  been  absent 

in  America  for  a  year  before  his  birth,  while  the  mother 
was  in  England)  in  order  to  shew  him  a  bastard,  can  it 
be  doubted  that  such  evidence  would  have  been  re- 
ceivable ?  It  would  have  contravened  no  fact  found,  or 
matter  decided,  by  the  former  order;  it  would  merely 
have  cut  the  link  which  connected,  prima  facie,  his 
settlement  with  that  found  by  the  former  order.  It  does 
not  appear  to  us  that  the  evidence  tendered  in  the  pre- 
sent case  differs  at  all  in  principle  from  that  just  sup- 
posed. The  appellants  admit  the  former  case  rightly 
decided,  that  the  settlement  was  as  there  found,  and 
the  marriage  then  valid ;  but  they  say  the  decree  of  the 
Ecclesiastical  Court  shews  that  the  pauper  is,  and 
always  was,  a  bastard.  Whatever  be  the  conclusiveness 
of  a  former  order  on  the  facts  found  by  it,  it  cannot  in 
point  of  time  extend  beyond  its  date:  it  conclusively 
shews  the  state  of  facts  then  existing,  and  declares  the  law 
that  results  from  it ;  but  what  is  so  shewn  conclusively 
then  may  not  continue ;  a  change  of  circumstances  may 
occur,  to  which  the  former  finding  is  inapplicable. 

We  are  of  opinion,  therefore,  that,  consistently  with 
all  the  former  decisions,  and  desiring  in  no  way  to  break 
in  upon  them,  the  sessions  were  wrong  in  refusing  the 
evidence  tendered  ;  that  the  respondents  did  not  by  their 
proof  make  out  conclusively  a  derivative  settlement  in 
Wye;  and,  consequently,  that  the  orders  must  be 
quashed. 

Orders  quashed. 
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_  .         1-iTT  -I     »         ,  Saturday, 

1'rost  against  Williams  and  Another.  January  i3tb. 
TRESPASS  for  seizing  plaintiff's  cabriolet  and  horse.  The  Pov-'er  of 

JL  °  regulating 

Plea  (under  the  local  act  after  mentioned),  the  hackney  coach 

stands,  given  to 

general  issue.    On  the  trial  before  Williams  J.  at  the  the  vestry  of 

•    •         •  •      -i-i  t       St.  Marylebone 

sittings  in  Middlesex,  in  Easter  term,  1836,  a  verdict  by  the  local 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  ^n^s^ss',  is 
this  Court  on  a  special  case,  which  was  stated,  in  sub-  by\hePGeneral 

Stance,  as  follows.  Hackney  Coach 

Act,  1  & 

The  plaintiff  was  the  licensed  proprietor  of  the  cab-  2W.4.  c  22. 

Quaere,  whe- 

riolet  and  horse  in  question.    They  were  standing  for  ther,  in  the 
hire  (the  plaintiff  duly  attending  them)  in  a  part  of  local  authority, 
Oxford  Street  which  had  usually,  and  for  many  years  2^.4.^.22. 
before,  been  a  stand  for  hackney  carriages,  when  de-  pjy^vith^lck- 
fendants  seized  and  took  them  away  from  plaintiff,  and  can™ges 

J  L  in  any  place 

impounded  them  for  seven  days  against  his  will.    The  wi.thin  th.e  li- 

mits  subject  to 

commissioners  of  stamps  had  licensed  a  waterman  to  the  that  act? 

i  •  .  1         1    i  •  •  Quaire,  who- 

stand  in  question ;  and  such  license  was  in  force  at  the  ther,  by  stat. 
time  of  the  seizure.  These  facts  were  admitted  by  the  ifa  jTsa, 
defendants:  the  following  facts  were  admitted  by  the  siLZTo?*' 

plaintiff.  stamps  have 

authority  to 

The  plaintiff's  cabriolet  and  horse  were  standing  for  aPPoint  stands 

0  for  hackney 

hire,  at  the  time  of  the  seizure,  in  a  part  of  Oxford  carriages? 

.  1  A  hackney 

Street,  in  the  parish  of  St.  Marylebone,  Middlesex,  pro-  carriage  stand- 

hlbited  by  the  rules  and  regulations  for  the  standing  of  wfy^ontrary1" 

hackney  coaches  in   Oxford  Street,  as  set  forth  and  mrifbftoT 

ordered  by  the  vestry  of  St.  Marylebone.    The  above-  ^tss^S. 

c.  73.  s.  95.,  is 

liable  to  seizure  under  stat.  57  C.  3,  c.  xxix.,  local  and  personal,  public  {M.  A.  Taylors 
Act),  s.  65.,  not  being  within  the  exemption  there  given  to  carriages  standing  for  hire 
accord       in  tin-  stain  lea. 

Quaere,  whether  a  licensed  cabriolet  be  within  the  exemption  given  by  the  last-men- 
tioned clause  to  "  Such  coaches,  c/uiriols  and  chairs  as  have  been  or  shall  be  hereafter 
licensed  "  &c.  • 

mentioned 
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mentioned  rules  and  regulations  were  duly  made  and 
promulgated;  and,  before  the  seizure,  notice  was  duly 
given  to  the  plaintiff  to  remove  such  cabriolet  and  horse 
according  to  the  sixty-fifth  section  of  stat.  57  G.  3. 
c.  xxix.  (local  and  personal,  public),  and  he  did  not  re- 
move them  pursuant  to  such  notice.  The  vestrymen 
of  St.  Marylebone  have  the  control  of  the  pavements  in 
that  parish.  The  defendants  were  employed  by  the 
vestrymen.  The  cabriolet  and  horse  were  not  standing 
during  the  necessary  time  of  taking  up  or  setting  down 
any  fare,  or  waiting  for  passengers  by  whom  they  had 
been  actually  hired,  or  for  the  purpose  of  harnessing  or 
unharnessing  the  horse.  By  stat.  35  G.  3.  c.  73.  certain 
vestrymen  are  appointed  for  the  management  of  divers 
matters  in  the  parish  of  St.  Marylebone,  and,  amongst 
other  things,  for  paving,  repairing,  cleansing,  and  light- 
ing the  said  parish ;  and,  by  sect.  95  of  the  said  act,  it 
is  enacted  as  follows. 

"  And  whereas  both  hackney  coachmen  and  hackney 
chairmen  frequently  take  their  stands  with  their  coaches 
and  chairs  in  such  part  of  a  square  or  street  as  to 
occasion  considerable  obstructions  both  on  the  carriage 
and  footways,  be  it  therefore  enacted,  that  from  and 
after  the  said  5th  day  of  June"  (1795),  "the  said  vestry- 
men may  direct  and  regulate  such  stands  as  they  shall 
in  their  discretion  think  proper,  within  the  limits  afore- 
said" (described  in  sect.  40.);  "and  if  any  hackney 
coachman  or  hackney  chairman  shall  not  comply  with 
such  regulations,  he  or  they  shall  forfeit  and  pay  the 
sum  of  10s.  for  every  such  offence." 

In  pursuance  of  the  above  enactment,  the  vestry,  on 
the  29th  August  1835,  duly  made  certain  regulations 
respecting  hackney  coach  stands  within  their  jurisdic- 
tion, 
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tion,  by  which  regulations,  amongst  other  things,  they 
directed  that  no  hackney  carriage  should  be  allowed  to 
stand  for  hire  in  certain  parts  of  Oxford  Street  therein 
specified.  The  defendants  justified  the  seizure  under 
the  above-mentioned  regulations,  and  stats.  35  G.  3. 
c.  73.,  and  57  G.  3.  c.  xxix.  s.  65.  The  points  made  for 
the  plaintiff  were :  That  the  acts  in  question  did  not 
give  the  defendants  any  authority  to  seize ;  That  stat. 
35  G.  3.  c.  73.  s.  95.  only  authorised  the  plaintiff  being 
summoned  and  fined  105.  (if  that  act  is  not  in  effect 
repealed);  That  the  sixty-fifth  section  of  stat.  57  G.  3. 
c,  xxix.  excepts  hackney  coaches  from  the  operation 
of  that  act ;  That  the  hackney  coach  act,  1  &  2  W.4>9 
c.  22.,  gives  a  right  for  hackney  coaches  and  cabriolets 
to  stand  in  any  part  of  the  public  highway  in  the  county 
of  Middlesex  ;  That  the  ninety-fifth  section  of  35  G.  3. 
c.  73.  is  virtually  repealed  by  the  general  hackney  coach 
act,  1&2^.4.  c.  22.,  and  that  therefore  the  right  to 
make  the  regulation  ceased  on  the  passing  of  that  act; 
And  that  the  local  act  does  not  apply  to  cabriolets.  The 
question  for  the  opinion  of  the  Court  was,  whether, 
under  the  acts  in  question,  the  defendants  had  the  right 
to  seize  the  plaintiff's  cabriolet  and  horse  (a). 

The 

(a)  The  material  clauses  of  the  statutes  referred  to  in  the  arguments 
and  judgment  are  the  following. 

Stat.  9  Ann.  c.  23.  was  entitled  "  An  Act  for  licensing  and  regulating 
hackney  coaches  and  chairs  ;  and  for  charging  certain  new  duties"  &c. 

Sect.  1  enabled  the  Queen  to  appoint  commissioners  for  regulating  and 
licensing  hackney  coaches.  Sect.  16  enacted,  «  That  for  the  better  regu- 
lating and  ordering  such  persons  who  shall  be  licensed  to  keep  hackney 
coaches  or  chairs,  as  aforesaid,  and  to  prevent  any  disturbances,  and  other 
inconveniences  in  the  streets  and  highways,  where  such  coaches  or  chairs 
shall  stand  or  be  driven,  or  such  chairs  shall  stand  or  be  carried,  and  for 
punishing  thereof;  it  shall  and  may  be  lawful  for  the  said  commissioners, 
Or  the  major  part  of  them,  from  time  to  time,  to  make  such  orders,  by-laws 
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The  case  was  argued  in  Trinity  term,  1837  {a),  by  Sir 
J.  Campbell,  Attorney-General,  for  the  plaintiff,  and  Hill 
for  the  defendants.     It  is  not  deemed  necessary  to 

report 

(a)  June  6th.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
V/illiams  .Is. 


and  ordinances  to  bind  such  persons  only,  who  shall  have  licenses  to  keep 
hackney  coaches  or  chairs,  and  to  annex  such  reasonable  penalties  and 
forfeitures  for  the  breach  thereof,  as  to  them  in  their  discretions  shall 
seem  fit,  so  as  such  orders,  by-laws,  or  ordinances  be  made  agreeable  to 
the  true  intent  and  meaning  of  this  act,  and  be  for  the  better  putting  in 
execution  thereof,  and  for  the  good  government  and  regulation  of  the 
persons  licensed  to  keep  coaches  and  chairs,  and  so  as  they  do  not  contain 
anything  repugnant  to  the  laws  of  the  realm." 

Sect,  17  provided  that  such  rules,  orders  and  by-laws  shall  be  ap- 
proved by  the  Lord  Chancellor,  Chief  Justice  of  either  Bench,  and  Chief 
Baron,  or  any  three  of  them  ;  "  and  after  such  allowance  the  same  shall 
be  printed  and  made  public  ;  and  the  breach  of  any  of  the  rules  and 
orders  appointed  by  this  act,  and  the  penalties  thereupon,  and  the  rules, 
orders  and  by-laws  to  be  made  by  the  said  commissioners,  and  allowed, 
as  aforesaid,  and  the  forfeitures  and  penalties  thereupon,  shall  be  punish- 
able, and  inflicted,  and  put  in  execution,  by  any  justice  of  the  peace, 
mayor,  bailiff,  or  other  magistrate  of  the  county,  city,  or  place  where 
such  offence  shall  be  committed,  in  as  full  and  ample  manner  as  the  said 
commissioners,  hereby  to  be  appointed,  might  do  the  same,  and  as  if  the 
said  by-laws,  rules,  and  orders  were  particularly  inserted  in  this  present 
act ;  but  no  person  shall  be  twice  punished  for  the  same  offence." 

Stat.  35  G.  3.  c.  73.  is  entitled  "  An  Act  for  repealing  certain  acts 
of  8,  10,  13,  and  15  G.  3.,  for  regulating  the  nightly  watch  and 
beadles,  and  for  paving,  repairing,  cleansing,  and  lighting,  the  parish  of 
St.  Marylebone,  in  the  county  of  Middlesex,  and  for  the  better  relief  and 
maintenance  of  the  poor  thereof,  and  for  divers  other  purposes  therein 
mentioned ;  and  for  making  more  effectual  provision  for  those  purposes. 

Sect.  2  constitutes  certain  persons,  appointed  and  to  be  appointed  as 
in  the  act  is  mentioned,  vestrymen  of  the  said  parish  for  carrying  the  act 
into  execution. 

Sect.  95,  giving  power  to  the  vestrymen  to  direct  and  regulate  hackney 
coach-stands,  and  imposing  a  forfeiture  for  breach  of  the  regulations,  is 
set  out  in  the  case,  ante,  p.  774. 

Sect.  96  gives  power  to  a  justice  of  Middlesex  or  Westminster  to  con- 
vict upon  any  complaint  made  to  him  "  touching  any  offence  or  offences 
punishable  by  or  under  this  act,  to  be  committed  within  the  limits  afore- 
said, 
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report  the  argument,  the  material  points  of  the  case  1838. 
being  fully  discussed  in  the  judgment  of  the  Court. 

Frost 

Cur.  adv.  Vlllt.  •  against 
Williams. 

Lord 


said,  by  any  "  master  or  driver  of  a  hackney  coach,  or  chairman  of  a 
hackney  chair. 

Stat.  55  G.  3.  c.  159.  was  entitled,  "  An  Act  to  amend  several  acts 
relating  to  hackney  coaches ;  for  authorising  the  licensing  of  an  addi- 
tional number  of  hackney  chariots  ;  and  for  licensing  carriages  drawn  by 
one  horse."  Sect.  4  empowered  the  commissioners  for  licensing  and 
regulating  hackney  coaches,  with  the  approbation  and  direction  in  writing 
of  the  Lords  of  the  Treasury,  or  any  three  or  more  of  them,  to  license 
such  number  of  carriages  with  two  wheels  and  drawn  by  one  horse,  as 
should  he  specified  in  any  such  approbation  and  direction;  and  it  enacted 
that  "  all  orders,  rules,  regulations,  by-laws,  penalties,  forfeitures,  clauses, 
provisions,  matters  and  things,  contained  in  any  act  or  acts  of  parliament 
relating  to  hackney  coaches  or  chariots  in  the  cities  of  London  and  West- 
minster shall  extend  and  apply  to  and  be  put  in  force  in  relation  to  all 
such  licensed  carriages,  and  the  owners  and  drivers  thereof,  and  to  all 
persons  using  the  same,  in  like  manner  in  every  respect,  and  as  fully  and 
effectually,  as  if  the  same  were  in  this  act  severally  and  respectively  re- 
enacted  and  repeated  in  relation  to  such  carriages,  and  as  if  the  said 
carriages  had  been  included  in  the  said  acts." 

Stat.  57  G.  3.  c.  xxix.  (local  and  personal,  public),  commonly  called 
Michael  Angela  Taylors  Act,  is  entitled  "  An  Act  for  better  paving,  im- 
proving and  regulating  the  streets  of  the  metropolis,  and  removing  and 
preventing  nuisances  and  obstructions  therein." 

Sect.  65  enacts  that  if  any  person  "  shall  set  out,  lay  or  place  "  "  any 
coach,  cart,  wain,  waggon,  dray,  wheelbarrow,  handbarrow,  sledge, 
truck  or  other  carriage  upon  any  of  the  said  carriage  ways,  {except  such 
coaches,  chariots  and  chairs  as  have  been  or  shall  be  hereafter  licensed  by 
the  commissioners  for  regulating  and  licensing  hackney  coaches,  chariots 
and  chairs,  and  V)Mch  stand  for  hire  according  to  the  statutes  and  by-laios 
made  for  those  purposes,)  and  also  except  for  the  necessary  time  of 
loading  or  unloading  any  cart,  wain,  waggon,  dray,  sledge,  truck  or 
other  carriage,  or  taking  up  or  setting  down  any  fare,  or  waiting  for 
passengers  when  actually  hired,  or  harnessing  or  unharnessing  the  horses 
from  any  coach,  cart,  wain,  waggon,  dray,  sledge,  truck  or  other  car- 
riage ; "  "and  shall  not  immediately  remove  all  or  any  such  matters  or 
things,  being  thereunto  required  by  any  surveyor  or  surveyors  of  pave- 
ments, or  by  any  other  person  or  persons  employed  or  appointed  by  the 
commissioners,  trustees  or  other  persons  having  the  control  of  the  pave- 
3  E  2  ments 
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Lord  Denman  C.  J.  now  delivered  judgment  as 
follows. 

The  question  stated  for  the  consideration  of  the  Court 
in  this  case  depends  upon  the  construction  of  several 

acts 


ments  in  any  parochial  or  other  district,"  one  of  the  justices  there 
described  may,  on  complaint,  summon  the  offender,  or  the  owner  or 
.owners  of  the  coaches,  &c,  or  other  carriages,  and,  on  the  oath  of  a  witness 
or  witnesses,  convict  the  party,  who  shall  forfeit  for  the  first  offence  40s., 
and  for  subsequent  offences  any  sum  not  exceeding  51.  ;  and  also  it  shall 
and  may  be  lawful  to  and  for  any  person  or  persons  appointed  or  to  be  ap- 
pointed by  the  said  commissioners  or  trustees  or  other  persons  as  aforesaid 
for  that  purpose,  without  warrant  or  other  authority  than  this  act,  to  seize  any 
such  coach,  &c,  or  other  carriage,  together  with  the  horse  or  horses,  &c, 
and  cause  the  same  to  be  removed  to  such  place  as  in  that  section  is  men- 
tioned, giving  notice  to  the  owner,  &c,  if  present;  and  the  same  shall  be 
there  kept  till  the  penalty  is  paid  with  charges,  &c. ;  and,  if  the  said  car- 
riage, &c,  be  not  claimed,  and  the  penalty  and  charges  paid,  within  five 
days,  the  commissioners  &c.  may  order  the  same  to  be  appraised  and  sold, 
and  directions  are  given  for  disposal  of  the  proceeds. 

Sect.  137  is  as  follows.  "  Provided  always,  and  be  it  further  enacted, 
that  all  and  every  the  clauses,  provisions,  articles,  matters  and  things 
in  this  act  contained,  and  applying  or  relating  to  any  commissioners 
or  trustees  having  the  control  of  the  pavements  in  any  streets  or  public 
places  in  any  parochial  or  other  district  within  the  jurisdiction  of  this 
act,  shall  also  extend  and  apply  to,  and  all  the  powers,  privileges,  in- 
demnities and  authorities  hereby  conferred  upon  them  shall  and  may 
be  exercised  and  enjoyed  by  all  and  every  other  persons  having  the  con- 
trol of  the  pavements  in  the  streets  or  public  places  in  any  parochial  or 
other  district  within  the  jurisdiction  of  this  act,  under  and  by  virtue  of  ' 
any  local  act  or  acts  of  parliament  or  otherwise;"  "  any  thing  contained 
in  such  local  act  or  acts  to  the  contrary  notwithstanding  ;  and  that  they 
and  every  of  them  shall  and  may  have,  exercise  and  enjoy  all  such 
powers,  privileges,  indemnities  and  authorities,  in  such  and  the  same 
manner  as  if  every  such  public  body  and  such  persons  was  or  were  dis- 
tinctly and  separately  enumerated,  nominated  and  set  forth  in  this 
act,"  &c. 

Sect.  138  enacts,  that  this  statute  shall  not  repeal  any  act  relating 
either  exclusively  to  the  paving  or  repairing  the  pavements  of  the  streets 
or  public  places  in  any  parochial  or  other  district  within  the  jurisdiction 
of  this  act,  or  relating  thereto,  jointly  with  any  other  object  ;  but  the 
commissioners,  trustees  or  other  persons  having  the  superintendence  of 
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acts  of  parliament  which  were  passed  at  different  times  1838. 
and  for  different  purposes,  and  not  in  pari  materia,  nor  ~  ~ 
connected  with  each  other.  against 

_,       •  William; 

The  first  act  is  35  G.  3.  c.  73.,  by  the  ninety-fifth 
section  of  which  the  vestrymen  of  the  parish  of  St. 
Marylebone  were  empowered  to  direct  and  regulate 
such  stands  for  hackney  coaches  and  chairs  as  they  in 
their  discretion  should  think  proper  within  their  limits; 
and  the  penalty  for  not  complying  with  their  regulations 
was  105. 

At  that  time  the  statute  9  Anne  c.  23.  was  in  force, 
which  (sect.  16)  authorised  the  commissioners  of  hack- 
ney coaches  to  make  by-laws  for  their  regulation ;  and 
many  other  general  acts  respecting  hackney  coaches  had 
been  subsequently  passed.  This  Court  decided,  in  the 
case  of  Rex  v.  Hawlinson  (a),  that  vestrymen  under  a 
precisely  similar  local  act  might  not  only  regulate  the 
conduct  of  hackney  coachmen  at  the  stands,  but  might 
appoint  and  limit  the  number  and  locality  of  the  stands 


the  pavement  under  such  acts,  shall  retain  their  powers,  and  may  from 
time  to  time  and  at  all  times  act  under  and  upon  the  provisions,  clauses, 
powers  and  authorities  of  such  acts,  or  of  this  act,  as  they  from  time  to 
time,  upon  each  occasion,  may  think  proper  and  deem  most  expedient. 

Stat.  1  &  2  W.  4.  c.  22.  is  entitled  "  An  Act  to  amend  the  laws  re- 
lating to  hackney  carriages,  and  to  waggons,  carts,  and  drays,  used  in  the 
metropolis  ;  and  to  place  the  collection  of  the  duties  on  hackney  carriages 
and  on  hawkers  and  pedlars  in  England  under  the  commissioners  of 
stamps." 

Sec  t.  1  repeals,  from  January  5th,  1832,  (with  certain  exceptions)  a 
number  of  acts  there  specified,  and,  among  them,  stat.  9  Ann.  c.  23.,  so 
tar  as  it  relates  to  the  licensing  or  regulating  of  hackney  coaches  or 
chairs,  and  the  whole  of  stat.  SS  C  3.  c.  159.  Stat.  35  G.  3.  C  7:5.  and 
stat.  57  C.  3.  C.  xxix.  are  not  mentioned. 

Several  other  sections  of  this  act  were  referred  to  in  argument ;  but  it  is 
unnecessary  to  notice  them  particularly. 

(a)  6  B.  $  C.  23. 
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1838.       within  the  limits  of  their  act.    The  statute  55  G.  3. 

c.  159.,  which  first  established  carriages  with  two  wheels 

Frost  ^ 

against       and  drawn  by  one  horse,  puts  them  in  all  respects  upon 
the  same  footing  as  hackney  coaches,  and  (sect.  4)  ex- 
pressly enacts  that  all  laws  and  statutes  applicable  to 
the  one  class  shall  be  equally  so  to  the  other.  The 
recent  statute  1  &  2  W.  4.  c.  22.  has  repealed  the  sta- 
tute 9  Anne,  but  has  not  in  direct  terms  repealed  the 
35  G.  3. ;  nor  do  we  find  any  of  its  provisions  to  be  in- 
consistent with  that  act.    Without,  therefore,  giving 
any  opinion  whether  the  statute  1  &  2  W.  4.  in  general 
authorises  hackney  carriages  to  ply  wherever  their 
drivers  please  (a),  or  whether  the  commissioners  have 
any  general  power  to  appoint  stands  (b),  as  they  cer- 
tainly have  to  license  watermen  to  particular  stands, 
we  think  that  the  power  of  the  vestrymen  under  stat. 
35  G.  3.  c.  73.  is  not  superseded,  and  that  they  had  full 
authority  to  make  the  regulations  by  which  the  use  of 
the  stand  in  question  was  prohibited.    The  plaintiff, 
therefore,  was  wrong  in  using  that  stand,  and  no  doubt 
became  liable  to  the  penalty  of  105.  under  35  G.  3. 
c.  73.    But  the  question  is,  whether  the  defendants 
were  authorized  to  seize  the  plaintiff's  cabriolet  on  that 
account.    The  statute  57  G.  3.  c.  xxix.  (local  and  per- 
sonal, public)  s.  65.  enacts  that,  if  any  person  shall  set, 
lay,  or  place  any  coach  or  other  carriage  upon  any  of 
the  said  carriage  ways  (except  such  coaches,  chariots 
and  chairs  as  have  been  or  shall  be  hereafter  licensed  by 
the  commissioners  for  regulating  and  licensing  hackney 
coaches,  chariots  and  chairs,  and  which  stand  for  hire 

(a)  In  support  of  this  proposition,  the  Attorney- General  referred  to 
sects.  4,  35,  37,  51,  54. 

(£>)  Sects.  7  and  30  were  cited  as  supporting  this  proposition. 

according 
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according  to  the  statutes  and  by-taws  made  for  those  -pur-  1838. 
poses),  and  shall  neglect  to  remove  them  when  required  " 

FllOST 

by  the  proper  officers,  those  officers  may  seize  them.  against 

William 

The  defendants  are  the  proper  officers :  and,  though 
some  doubt  was  raised  in  the  course  of  the  argument  as 
to  the  necessity  of  a  conviction,  and  as  to  the  manner  in 
which  the  cabriolet  in  question  was  dealt  with,  we  think 
that  the  question  before  us  turns  only  upon  the  legality 
of  the  original  seizure,  and  is  purely  a  question  as  to 
the  construction  of  the  above  clause,  in  the  statute  of 
57  G.  3. 

It  is  argued  that  a  cabriolet  is  not  within  the  excep- 
tion in  this  clause,  although  it  is  a  carriage  within  the 
enacting  part  of  the  clause.  It  is  said  that  stat.  55  G.  3. 
c.  159.  had  been  in  operation  two  years  when  the 
statute  of  57  G.  3.  was  passed  ;  and  that,  if  cabriolets  had 
been  intended  to  be  included  in  the  exception,  the  word 
"  carriages "  would  have  been  used,  and  not  merely 
"  coaches "  and  "  chariots."  We  should  be  sorry  to 
find  ourselves  forced  to  adopt  such  construction  owing 
to  (what  we  must  consider  to  be)  the  accidental  omis- 
sion of  a  word  ;  but  we  do  not  feel  obliged  to  -give  any 
positive  opinion  on  the  subject.  For  the  purposes  of 
the  present  case,  we  will  assume  that  a  cabriolet  is  within 
the  exception,  or  suppose  that  a  hackney  coach  had 
been  seized;  still  it  must  be  one  which  stands  for  hire 
according  to  the  statutes  and  by-laws  made  for  those  pur* 
poses.  We  think  the  exception  applies,  not  to  all  car- 
riages placed  under  certain  jurisdictions,  but:  to  such 
only  as  are  actually  conforming  to  the  lawful  regula- 
tions. Now  the  cabriolet  in  question  stood  for  hire 
contrary  lo  the  regulation  of  the  vestrymen,  legally 
made  under  35  G.  3.  c.  73.,  and  of  which  the  plaintiff 
3  E  4  had 
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1838.      had  notice.    Is  then  that  regulation  a  by-law  within 
the  meaning  of  the  exception?    It  is  to  be  observed 

Frost  &  #  r 

against      that,  at  the  time  when  the  statute  57  G.  3.  c.  xxix.  was 

Williams  m 

passed,  the  9  Anne  c.  23.  was  in  force,  which  speaks  of 
by-laws  to  be  made  by  the  commissioners  for  hackney 
coaches,  and  to  be  approved  of  by  the  Lord  Chancellor, 
the  chief  justices,  and  chief  baron.  Probably  those  were 
the  by-laws  in  the  immediate  contemplation  of  the 
legislature :  and  the  case  above  referred  to,  of  Rex  v. 
Itaidinson  (a),  does  not  shew  that  this  regulation  of  the 
vestrymen  can  be  treated  as  a  by-law.  Still,  as  the 
vestrymen  had,  by  statute  35  G.  3.  c.  73.,  power  to  direct 
at  what  places  coaches  and  cabriolets  should  stand  for 
hire  in  the  parish  of  St,  Marylebone,  and  as  the  right  of 
hackney  coaches  and  cabriolets  to  stand  for  hire  any 
where  in  the  streets  arises  from  statute  law,  not  inconsis- 
tent with  the  statutable  regulation  of  the  vestrymen,  it 
seems  impossible  to  say  that  a  cabriolet  standing  for 
hire  in  a  place  prohibited  by  that  regulation  "was  stand- 
ing for  hire  according  to  the  statutes  made  for  those  pur- 
poses. 

It  follows  that  the  cabriolet  in  question  was  not  pro- 
tected by  the  exception  in  the  statute  57  G.  3;  c  xxix., 
even  supposing  the  words  of  that  exception  to  extend  to 
cabriolets,  and  supposing  the  regulation  of  the  vestrymen 
not  to  be  a  by-law  within  the  same  exception  :  it  was, 
therefore,  liable  to  seizure;  and  a  verdict  must  be  entered 
for  the  defendants. 

Verdict  to  be  entered  for  defendants. 


(a)  6  B.  £  C.  23. 
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Gillett  against  Abbott.  Monday, 

January  15th. 

COVENANT.    The  declaration  stated  that,  by  in-  In  an  action  of 
covenant  for 

denture  of  March  7th  1837,  between  defendant,  not  indemnify- 
Sweetman,  Sears,  Barrett,  and  Holt,  or  the  first  part,  against  liabi- 
defendant,  Sweetman,  Sears,  and  Barrett  of  the  second  by  asTrus- 
part,  defendant,  Sweetman,  and  Sears,  of  the  third  part,  f^^deed  to 
plaintiff  of  the  fourth  part,  and  defendant  and  Coxe  of  whjc?  £Iaintift> 

1  1  and  defendant 

the  fifth  part  (profert),  after  reciting  that,  by  a  certain  were  parties, 

r       \r  »  •  the  declaration 

other  indenture  bearing  date  on  or  about  the  25  th  day  set  out  the 

.  deed  of  in- 

of  March  1836,  and  made  between  the  several  parties  demnity,  which 

whose  names  are  thereunto  subscribed  and  whose  seals  thTdeed1"/3*1' 

are  thereunto  affixed  (except  the  several  persons  parties  JhafdefSoant 

thereto  of  the  second  and  third  parts)  of  the  first  part,  ^id  not  become 

1         '  r      3   liable  by  reason 

the  defendant  and  the  said  Holt  of  the  second  part,  of  his  having 

been  trustee 

and  the  said  Barrett  and  the  plaintiff  of  the  third  part,  under  the  trust 

deed,  nor  was 

certain  covenants  and  provisoes  were  entered  into  by  the  loss  com- 
and  between  the  said  parties  thereto,  for  the  establish-  consequence  of 
ment   and   regulation   of  the  London  Patent  Cork  S^pkintiffS 


having  been 
such  trustee  as 


Manufactory,  and  by  virtue  whereof  the  said  Jeremiah 
Barrett  and  the  plaintiff  became  the  trustees  thereof :  <y°resa'd- 

Issue  thereon. 

and  also  further  reciting  that  the  plaintiff  was  desirous     Held,  that 

neither  the 

of  retiring  and  being  discharged  from  the  said  trusts;  form  of  the 

ii        i  •  i         -in  *  . .  ■•     ,  .  •  ',        issue  nor  the 

and  that  the  parties  to  the  said  first-mentioned  inden-  recital  in  the 

ture  of  the  third  part  were  desirous  that  the  defendant  rityevMed*' 

and  Coxe  should  be  trustees  in  the  place  and  stead  p^t  i^the^d 

of  the  plaintiff  and  Barrett,  and  that  Barrett  should  of  ^"^out 

proof,  by  the 

also  retire  from  the  said  trust:  and  that  it  had  been  subscribing 

witness,  of  its 

agreed  that  the  plaintiff  should  enter  into  such  cove-  execution. 

The  recital, 
in  a  deed,  of  a 

former  deed  between  the  same  parties,  proves  (as  between  the  parties)  so  much  of  the  former 
deed  as  is  recited,  but  no  more. 

nants 
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1838.       nants  as  are  in  the  said  first-mentioned  indenture  after 
contained,  and  in  consideration  thereof  should  have 

GlLLETT 

against       such  immediate  and  other  release  and  indemnity  as 

Abbott. 

are  thereinafter  also  contained  ;  and  that  the  defendant 
and  Coxe  had  agreed  to  concur  in  the  said  arrangement, 
and  to  accept  the  said  trust :  the  defendant  did  cove- 
nant, promise,  and  agree  to  and  with  the  plaintiff,  his 
heirs,  executors,  and  administrators,  that  he,  the  de- 
fendant, the  said  Sweetman,  Sears,  and  Barrett,  their 
heirs,  executors,  or  administrators,  some  or  one  of  them 
should  and  would,  &c. ;  the  declaration  then  stated  a 
covenant  to  indemnify  plaintiff,  his  heirs,  executors, 
and  administrators,  and  his  and  their  estate,  &c,  from 
all  actions,  suits,  loss,  costs,  &c.  (with  an  exception 
not  material  here),  by  reason  of,  or  in  anywise  con- 
cerning, the  trusts  of  the  aforesaid  deed  of  settlement, 
&c,  or  by  reason  or  in  consequence  of  his  having  been 
such  trustee  as  aforesaid.  After  stating  another  clause 
of  the  indenture,  not  material  here,,  the  declaration 
averred  performance  by  the  plaintiff,  and  a  breach  on 
the  defendant's  part,  by  not  indemnifying  the  plaintiff 
against  a  debt  of  the  London  Patent  Cork  Manufactory 
to  Messrs.  James  and  Stewart,  which  the  plaintiff  was 
liable  to  by  reason  of  his  having  been  trustee  as  afore- 
said, and  was  compelled  to  pay ;  and  that  the  debt  was 
a  loss,  &c,  by  reason  of  the  trusts,  &c,  and  of  plaintiff's 
having  been  trustee,  &c,  and  was  not  within  the  excep- 
tive clause. 

Plea.  That  the  Plaintiff  became  and  was  liable  to 
the  said  alleged  debt  to  the  said  Messrs.  James  and 
Stewart,  "by  reason  of  his  being,  when  the  same  accrued, 
a  partner  and  shareholder  in  the  said  company  and 
partnership  in  the  said  indenture  and  declaration  men- 
tioned, 
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tioned,  and  therein  called  the  London  Patent  Cork  1838. 
Manufactory,  without  this  that  the  said  plaintiff  was 

GlLLKTT 

liable  to  the  said  James  and  Stewart  for  the  said  debt  against 
so  due  and  owing  to  the  said  James  and  Stewart  by 
reason  or  in  consequence  of  his  having  been  trustee, 
as  aforesaid,  of  the  said  London  Patent  Cork  Manu- 
factory ;  or  that  the  said  loss,  charge,  damage,  or 
expense,  in  the  said  declaration  mentioned,  was  a  loss, 
charge,  damage,  or  expense  occasioned  by  reason  of, 
or  concerning,  the  trusts  of  the  aforesaid  deed  of  set- 
tlement, or  by  reason  of  or  in  consequence  of  his,  the 
plaintiff's,  having  been  such  trustee  as  aforesaid,  in 
manner  and  form,  &c.  Conclusion  to  the  country. 
Issue  thereon. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  sit- 
tings in  London  after  last  Michaelmas  term,  the  plaintiff 
endeavoured  to  shew,  by  parol  evidence,  that  he  had 
become  liable  to  James  and  Stewart  as  trustee  under 
the  deed  of  March  1836.  The  Lord  Chief  Justice  was 
of  opinion  that  the  deed  ought  to  be  produced,  to  shew 
that  the  plaintiff  was  authorized  by  it,  as  trustee,  to 
contract  the  liability.  The  plaintiff  being  unable  to 
prove  the  deed  by  means  of  the  subscribing  witness, 
and  the  Lord  Chief  Justice  being  of  opinion  that,  un- 
less proved  in  the  ordinary  way,  it  could  not  be  re- 
ceived in  evidence,  the  plaintiff  was  nonsuited. 

Sir  J.  Campbell,  Attorney-General,  now  moved  for  a 
rule  to  shew  cause  why  there  should  not  be  a  new  trial. 
First,  the  plaintiff  was  not  bound  to  prove  the  deed  of 
1836,  because  the  execution  of  it,  and  his  character  of 
trustee  under  it,  were  admitted  by  the  plea.  And,  se- 
eoiully,  if  the  plaintiff  was  bound  to  prove  that  deed,  it 

was 
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1838.       was  not  necessary  to  call  the  subscribing  witness ;  the 
recital  of  the  deed  in  the  indenture  of  March  1837,  exe- 

GlLLETT 

against       cuted  by  the  defendant,  was  sufficient  proof  as  against 

Abbott. 

him.  {Coleridge  J.  It  could  not  prove  any  more  than 
was  contained  in  the  recital.]  It  was  enough  if  the  recital 
identified  the  deed  there  referred  to  with  that  which 
Was  produced.  Where  breaches  of  the  condition  of  a 
bond  are  suggested,  it  is  not  necessary,  on  an  inquiry 
of  damages,  to  call  the  subscribing  witness,  if  the  bond  be 
otherwise  identified.  {Coleridge  J.  Can  this  case  be  more 
strongly  put  in  your  favour  than  if  the  deed  in  question 
had  been  the  very  one  declared  upon  ?  But,  "  if  the 
defendant  by  his  plea  admit  the  execution  of  the  deed, 
he  admits  so  much  of  the  deed  as  is  stated  in  the  de- 
claration, but  no  more;  and  if  the  plaintiff  seeks  to 
prove  some  other  recital  of  the  deed  not  specified  in  the 
declaration,  he  must  prove  the  execution  of  the  deed." 
2  Starkie  on  JEv.  247  (2d  ed.) ;  where  Williams  v. 
Sills  (a)  and  Watson  v.  King  (b)  are  cited.] 

Littledale  J.  A  party  may  be  trustee  by  verbal 
appointment;  and  such  appointment  may  of  course  be 
proved  by  parol  evidence:  but  here  it  was  shewn,  by 
the  very  deed  on  which  the  action  was  brought,  that 
the  appointment  was  by  an  instrument  in  writing ;  and 
that  instrument  could  not  be  read  without  proving  the 
execution.  The  recital  of  the  subsequent  deed  admits 
no  more  than  that  which  is  recited ;  if  the  plaintiff 
wished  to  prove  more,  he  should  have  called  the  sub- 
scribing witness.    The  nonsuit,  therefore,  was  right. 

Williams  J.  concurred. 


(a)  2  Camp.  519.  (&)  4  Camp.  272. 

Coleridge 
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Coleridge  J.    The  precise  issue  was  as  to  the  cha-  1838. 
racter  in  which  the  plaintiff  became  liable.    When  it 

GlLLETT 

appeared  that  his  liabilities  were  by  deed,  it  became  against 

Abbott. 

necessary  that  the  deed  should  be  produced.  There 
was  not  enough  recited  in  the  subsequent  deed  to  dis- 
pense with  the  production. 

Lord  Den  man  C.  J.  The  question  raised  by  the 
pleadings  was,  whether  or  not  the  plaintiff"  became 
liable  to  a  particular  debt  as  trustee,  by  virtue  of  the 
recited,  deed.  That  rendered  it  necessary  to  prove  the 
deed ;  and,  unless  we  are  prepared  to  over-rule  the  cases 
which  have  been  cited,  we  must  hold  that  the  proof 
relied  upon  was  not  sufficient. 

Rule  refused. 


Church  against  The  Imperial  Gas  Light  and  Tuesday, 

i       r^i  January  lGth. 

Coke  Company. 
(In  Error.) 
This  case  is  reported,  6  /L     E.  846. 
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Tuesday, 
January  16th. 

Stat.  7  & 
8  G.  4.  c.  lxxv. 
(local  and  per- 
sonal, public), 
empowering 
the  Court  of 
Mayor  and 
Aldermen  of 
London  to 
make  bye  laws 
for  regulating 
"  the  boats, 
vessels,  and 
other  craft  to 
be  rowed  or 
worked  "be- 
tween Windsor 
and  Yantlet 
Creek,  extends 
to  steam-boats. 
And, 

The  master 
of  a  Gravesend 
and  London 
steam-boat  of 
187  tons  was 
held  liable  to 
the  penalty  im- 
posed, by  such 
bye  law,  for 
navigating  at  a 
speed  forbidden 
by  it. 


Tisdell  against  Combe. 

FipRESPASS  for  breaking  and  entering  plaintiff's 
dwelling-house,  and  seizing  and  distraining  his 
goods.  Plea,  the  general  issue.  Issue  being  joined, 
the  parties  agreed,  under  a  judge's  order,  to  state  the 
following  special  case  for  the  opinion  of  the  Court. 

The  plaintiff  has  been  for  some  time  the  master  of 
a  Gravesend  and  London  steam  vessel  called  the  Star ; 
and  the  defendant  is  a  magistrate  for  the  counties  of 
Middlesex  and  Kent,  residing  in  Middlesex.  On  Septem- 
ber 19th  1834,  the  defendant  as  such  magistrate  issued 
the  following  warrant  under  his  hand  and  seal,  directed 
to  Benjamin  Blaby,  a  constable  duly  appointed  to  act  in 
the  counties  of  Middlesex  and  Kent,  and  to  all  others  his 
Majesty's  peace  officers  for  the  said  counties  whom  those 
might  concern. 

"  Whereas,  by  a  certain  conviction  under  the  hand 
and  seal  of  me,  Boyce  Combe,  Esquire,  one  of  his  Ma- 
jesty's justices  of  the  peace  for  the  adjoining  counties 
of  Middlesex  and  Kent,  acting  as  such  for  the  said  two 
counties,  and  being  personally  resident  in  one  of  the 
said  counties,  to  wit  in  the  said  county  of  Middlesex, 
(the  said  respective  counties  being  counties  next  ad- 
joining the  river  of  Thames,)  bearing  date  the  22d  day 
of  August,  a.  d.  1834,  one  William  Tisdell,  late  of 
Gravesend,  in  the  said  county  of  Kent,  waterman,  was 
and  is-  duly  convicted  before  me  the  said  justice  of  a 
certain  offence:  for  that,  on  the  11th  day  of  August 
in  the  year  aforesaid,  upon  the  river  Thames,  between 

the 
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the  town  of  New  Windsor,  in  the  county  of  Berks,  and  1838. 
Yantlet  Creek,  in  the  said  county  of  Kent,  the  said 

TlSDELL 

W.  T.,  being  a  freeman  of  the  company  of  the  master,  against 

Combe. 

wardens,  and  commonalty  of  watermen  and  lightermen 
of  the  river  Thames,  and  being  also  the  master  of  a 
certain  steam  vessel  called  the  Star,  did  unlawfully 
navigate  the  said  steam  vessel  upon  the  said  river  be- 
tween London  bridge  and  the  eastern  limits  of  Lime- 
house  Reach,  to  wit  at  the  precinct  of  Saint  Katharine 
in  the  said  county  of  Middlesex,  at  a  greater  rate  and 
speed  than  at  and  after  the  rate  and  speed  of  five  miles 
or  knots  in  one  hour,  contrary  to  a  rule  and  by-law 
made  and  allowed  in  pursuance  of  an  act  passed  in  the 
eighth  year  of  the  reign  of  King  George  the  Fourth,  in- 
tituled, c  An  Act  for  the  better  regulation  of  the  water- 
men and  lightermen  on  the  river  Thames,  between 
Yantlet  Creek  and  Windsor:''  whereupon,  I  the  said 
justice  have  adjudged  the  said  W,  T>  to  forfeit  and  pay 
for  the  said  offence  the  sum  of  2>L,  to  be  applied  as  the 
law  directs,  which  said  sum  of  money  the  said  William 
Tisdcll  hath  neglected  and  refused  to  pay :  These  are 
therefore  to  command  you,  the  said  constables  and 
peace  officers,  to  levy  the  said  sum  of  Si.  by  distress 
of  the  goods  and  chattels  of  the  said  W.  T.  And  I 
the  said  justice  do  hereby  order  and  direct  the  goods 
and  chattels,  so  to  be  distrained,  to  be  sold  and  dis- 
posed of  within  four  days  next  after  such  distress  so  by 
you  taken,  unless  the  said  sum,  together  with  the  rea- 
sonable charges  of  taking  and  keeping  such  distress, 
shall  be  sooner  paid,  rendering  to  him  the  said  W,  T. 
the  overplus  of  the  money  so  to  be  raised,  after  deduct- 
ing the  said  penalty  and  the  expences  of  the  said  dis- 
tress and  sale. 

The 
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1838.  The  plaintiff  had  been  previously  convicted  by  the 

~~      defendant  as  in  the  said  warrant  is  mentioned.  The 

TlSDELL 

against  case  then  stated  that,  by  virtue  of  this  warrant,  the 
distress  was  made  in  plaintiff's  house  at  Gravesend, 
September  23d,  1834-,  and  that,  to  regain  possession  of 
the  goods,  plaintiff  was  obliged  to  pay  the  penalty  and 
expences.  The  bye  law  upon  which  the  conviction 
took  place  was  made,  with  certain  other  bye  laws,  at  a 
Court  of  Mayor  and  Aldermen  of  the  city  of  London, 
held  on  15th  April  1828,  and  is  in  the  following  words  : 

"  That  no  steam  boat  or  vessel  shall  navigate  upon 
the  said  river,  between  London  Bridge  and  the  eastern 
limits  of  Limehouse  Reach  (a),  at  any  greater  rate  or 
speed  than  at  and  after  the  rate  or  speed  of  five  miles 
or  knots  in  an  hour :  and,  if  the  owner,  master,  pilot,  or 
other  person  having  the  management  or  command  of 
any  such  steam  boat  or  vessel,  shall  navigate  the  same 
within  the  last  mentioned  limits  at  any  greater  rate  or 
speed  than  as  aforesaid,  he  shall  forfeit  and  pay  for 
every  such  offence  any  sum  not  exceeding  51" 

By  the  fifty-seventh  section  of  stat.  7&8G.4.C.  lxxv. 
(local  and  personal,  public)  intituled  "  An  Act  for  the 
better  regulation  of  the  Watermen  and  Lightermen  on 
the  river  Thames,  between  Yantlet  Creek  and  Windsor" 
it  is  enacted,  "  that  it  shall  be  lawful  for  the  said  Court  of 
Mayor  and  Aldermen,  and  they  are  hereby  empowered 
from  time  to  time  to  make  and  set  down  in  writing  such 
rules  and  byelaws  as  they  shall  think  proper,  for  the  go- 
vernment and  regulation  of  the  freemen  of  the  said  com- 
pany, and  their  widows  and  apprentices,  and  the  boats, 
vessels?  and  other  craft  to  be  rowed  or  worked  within 

(a)  It  was  conceded,  on  the  argument,  that  the  alleged  offence  was 
committed  within  these  limits. 

the 
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the  limits  of  this  act,  and  to  annex  reasonable  penalties  1838. 
and  forfeitures  for  the  breach  of  such  rules  and  by-laws  ~ 
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respectively,  not  exceeding  the  sum  of  51.  for  any  one  against 
offence,  provided  the  same  rules  or  by-laws  be  not  in- 
consistent with  any  of  the  laws  of  this  kingdom,  or  the 
provisions  and  directions  in  this  act  contained,  or  any  of 
them  ;  and  also  from  time  to  time  to  alter,  amend,  repeal, 
or  make  void  such  rules  and  by-laws,  or  any  of  them, 
or  any  rules  or  by-laws  which  shall  have  been  made  at 
any  time  or  times  by  the  said  court  of  master,  wardens, 
and  assistants,  and  approved  and  allowed  as  herein- 
before and  hereinafter  is  mentioned,  so  as  after  the 
making,  altering,  amending,  or  repealing  thereof  re- 
spectively, the  said  rules  and  by-laws  to  be  made  by 
the  said  court  of  mayor  and  aldermen,  and  every  such 
alteration,  amendment,  and  repeal  of  any  such  rules  or 
by-laws,  or  of  any  rules  or  by-laws  to  be  made, 
altered,  or  amended  by  the  said  court  of  master,  war- 
dens, and  assistants,  and  approved,  altered,  or  repealed 
by  the  said  court  of  mayor  and  aldermen,  be  allowed  as 
hereinbefore  is  mentioned." 

The  by-law  in  question  was  daily  allowed  as  re- 
quired by  the  act  of  parliament.  The  plaintiff  is  a  free- 
man of  the  Watermen's  Company.  The  Star  is  of  the 
registered  burden  of  187  tons  and  a  fraction.  It  is  not 
licensed  under  sect.  41  of  the  above-mentioned  act,  but 
under  stat.  3  &  4-  W.  4.  c.  55. ;  and,  in  its  certificate  of 
registry,  is  denominated  a  ship  or  vessel. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  court  of  mayor  and  aldermen  of  London  had  au- 
thority, under  stat.  7  &  8  G.  4.  c.  lxxv,  to  make  by- 
Laws  affecting  such  vessels  as  the  Star,  It*  the  Court 
should  be  of  opinion  that,  they  had  not,  it  was  agreed 

Vol.  VII.  9  F  1  that 
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1838.      that  the  plaintiff  should  recover  207. :  but,  if  the  Court 
"      should  be  of  a  contrary  opinion,  then  that  the  defendant 
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against      should  have  judgment:  the  judgment,  in  either  case,  to 

CoMBF. 

be  entered  in  such  form  as  the  Court  should  direct. 
The  case  'was  partly  argued  in  the  last  term  («),  and 
was  now  resumed. 


Cleasby,  for  the  plaintiff.  Stat.  7  &  8  G,  4.  c.  lxxv. 
s.  57.  gives  a  power  of  inflicting  penalties,  and  must,  as 
a  penal  enactment,  be  construed  strictly.  The  clause 
empowers  the  court  of  mayor  and  aldermen  to  make 
by-laws  for  the  government  of  "  the  boats,  vessels,  and 
other  craft  to  be  rowed  or  worked  within  the  limits  of  this 
act."  Steam-boats  were  well  known  when  the  act  was 
framed,  and  yet  are  not  included  by  name.  They  can- 
not be  impliedly  comprehended  under  the  general  words, 
"  vessels  and  other  craft,"  because  the  enumeration  end- 
ing with  them  begins  with  "  boats,"  which  are  an  inferior 
description  of  craft  to  steam-vessels ;  and,  where  an  en- 
actment begins  by  specifying  persons  or  things  of  an  in- 
ferior degree,  and  then  adds  general  words,  the  latter 
words  cannot  be  extended  in  construction  to  things  or 
persons  of  a  higher  degree :  Archbishop  of  Canterbury's 
Case  (b),  Sandiman  v.  Breach  (c),  Casher  v.  Holmes  (d). 
So,  by  the  words  "  rowed  or  worked,"  the  legislature 
does  not  appear  to  contemplate  a  working  by  such  means 
as  steam.  The  context  of  the  act,  in  other  clauses  where 
the  words  now  in  question  are  used,  shews  that  they  do 
not  refer  to  steam  navigation.  Sect.  36  forbids  any  ap- 
prentice to  have  the  sole  care  of  any  "  boat  or  other 
vessel,"  unless  he  shall  have  "  worked  and  rowed  "  on 

(a)  By  Cleasby  for  the  plaintiff,  November  10th,  1837. 

(b)  2  Rep.  46  b.        (c)  7  B.  §  C.  96.        (d)  2  B.  %  Ad.  592. 

the 
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the  river  as  arTapprentice  for  two  years.    Sect.  37  im- 
poses a  penalty  on  any  person  not  a  freeman  or  appren- 
tice "  &c,  who  shall  "ply,  or  work  or  navigate"  any 
"  wherry,  lighter,  or  other  craft,  upon  the  said  river, 
from  or  to  any  place  or  places,  or  ship  or  vessel,"  &c, 
under  certain  circumstances.    Craft,  there,  cannot  mean 
a  ship  ;  and  in  Falconer's  Dictionary  of  the  Marine  («), 
"  craft"  is  defined,  "  A  general  name  for  all  sorts  of 
vessels  employed  to  load  or  discharge  merchant  ships, 
or  to  carry  alongside,  or  return  the  guns,  stores,  or 
provisions  of  a  man  of  war :  such  are  lighters,  hoys, 
barges,"  &c.    Sect.  38  requires  licences  to  be  taken  for 
using  and  working  for  hire  "any  wherry,  boat,  or  other 
vessel,"  for  carrying  passengers.   The  vessel  in  question 
is  not  licensed  under  this  clause ;  and  she  is  registered 
under  stat.  3  &  4  W.  4.  c.  54.,  which  relates  to  ships.  In 
sect.  39  mention  is  made  of  any  "  lighter,  barge,  or 
other  boat  or  craft;"  and  in  sect.  40  an  enumeration 
beginning  with  "lighter"   and  "barge"  ends  with 
"  other  boat,  craft,  or  vessel."    Sects.  51  to  54  contain 
provisions  with  reference  to  the  tide,  which  evidently 
do  not  relate  to  steam-boats.    Sect.  61  provides  for  fix- 
ing the  fares  to  be  taken  by  every  freeman  or  apprentice 
&c.  for  his  labour  in  conveying  any  person  or  persons 
"  in  a  wherry  or  other  boat."    Sect.  57,  which  relates 
to  the  making  of  by-laws  by  the  mayor  and  aldermen  to 
regulate  "  boats,  vessels,  and  other  craft,"  evidently  con- 
templates the  same  subjects  of  regulation  with  sect.  56, 
by  which  the  master,  wardens,  and  assistants  of  the 
Watermen's  Company  are  empowered  to  make  by-laws 
respecting  "  boats  or  other  craft,"  without  the  adftir 

(o)  "A  New  Universal  Met lion  (try  of  the  Marine;'  originally  by  Wil- 
liam Falconer*    Burney'B  edit,  j  8 1.7. 
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1838.  tion  of  any  more  general  term.  If  the  by-law  in  ques- 
_____      ^.^^  reacnes  steam-boats,  it  must  include  vessels  of  any 

TlSDELL  J 

•  against      magnitude ;  for  instance,  East  India  ships. 

Combe. 

Hi/land,  contra.  The  words  of  sect.  57,  taken  by 
themselves,  are  sufficient  to  include  steam-boats.  And 
sect  106  enacts,  "That  the  powers  given  by  this  act 
to  the  said  court  of  mayor  and  aldermen  to  make  rules" 
and  by-laws,"  "  shall  extend  and  are  hereby  extended 
and  may  be  applied  to  the  government  and  regulation 
of  the  western  barges,  ferries,  and  lighters,  boats  and 
vessels  of  woodmpngers  and  owners  of  laystalls,  chalk 
hoys,  gardeners,  fishermen,  and  ballastmen,  and  all 
other  lighters,  boats,  and  vessels  in  the  said  river,  within 
the  limits  of  this  act,  although  otherwise  exempted  from 
the  provisions  of  this  act."  There  is  no  ground  for 
confining  the  term  "  boat "  to  vessels  of  a  smaller  de- 
scription than  steam-boats.  In  Falconer's  Dictionary  of 
the  Marine  "  A  good  Sea-boat "  is  defined  [a)  to  be, 
"  a  vessel  that  bears  the  sea  firmly,  without  labouring 
heavily,  or  straining  her  masts  and  rigging."  In  com- 
mon speech,  the  word  "  steam-boat "  is  applied  to  steam- 
vessels  of  every  size.  Sect.  57  speaks  of  boats,  vessels, 
and  other  craft  "rowed  or  worked;"  the  manner  in 
which  they  are  "  worked  "  is  immaterial.  The  term 
"vessel"  clearly  extends  to  all  kinds  of  shipping.  "  Craft," 
as  appears  by  the  definition  in  Falconer,  is  a  term  large 
enough  to  include  "  hoys."  And,  in  Chambers's  Cyclo- 
paedia, art.  Craft,  "  small  vessels,  such  as  ketches,  hoys, 
smacks,"  &c.  are  spoken  of  as  "  small  craft."  It  is  true 
that  no -direct  mention  is  made  of  steam-boats  in  the 
present  act :  but  they  were  well  known  when  it  passed  ; 

(a)  Under  tit.  Sea. 

and 
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and  its  principal  object  is  the  security  of  the  public  in  1838. 
navigating  the  river,  which  object  is  materially  pro- 

TlSDELL 

moted  by  subjecting  these  vessels  to  the  by-laws  made  against 

Combe. 

under  sect.  57.  The  principle  of  construction  that, 
where  an  enumeration  begins  by  specifying  things  of  an 
inferior  description  and  ends  with  general  words,  those 
words  cannot  include  things  of  a  higher  kind,  is  at 
least  not  favourable  to  the  plaintiff  here:  for  in  sect.  57 
boats  are  first  specified,  then  follows  the  term  "  vessels," 
which  applies  to  shipping  of  the  higher  class,  and  then 
the  general  words  "  other  craft/'  The  steam-boat  in 
question  is  registered  under  stat.  3  &  4  W.  4.  c.  55., 
which  speaks  throughout  of  "  ship  or  vessel;"  and  it 
is  described  as  a  "  ship  or  vessel "  in  the  certificate  of 
registry.  Sect.  18  of  the  last-mentioned  act  lays  down 
a  rule  for  ascertaining  the  tonnage  of  "  any  ship  or 
vessel  propelled  by  steam;"  but  no  other  mention  is 
made  of  steam-boats  in  the  act :  yet  its  general  regula- 
tions are  clearly  meant  to  include  them.  The  same 
observations  apply  to  the  previous  registry  act,  6  G.  4. 
c.  110. 


Cleanly,  in  reply.  The  argument  on  the  other  side, 
as  to  the  construction  of  general  words,  would  exclude 
the  operation  of  the  established  rule  wherever  any  of 
the  specific  words  ran  in  an  ascending  scale.  But  the 
cases  (as  Casher  v.  Holmes  (a) )  do  not  warrant  such  a 
distinction.  Sect.  106  of  stat.  7  &  8  G.  4.  c.  Ixxv.  does 
not  extend  the  operation  of  sect.  57 :  it  is  a  proviso 
introduced  merely  to  restrict  the  saving  clauses  which 
immediately  precede.     And  the  rule  of  construction 


(a)  2  fi.  $  Ad.  592. 
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Combe. 
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1833.  which  has  been  referred  to  bears  in  the  same  manner 
on  this  section  as  on  sect.  57.    As  to  the  supposed  in- 

TlSDELL 

against  tention  of  the  legislature  to  prevent  mischief  by  steam- 
boats, a  penal  statute  cannot  be  extended  by  means  of 
such  an  assumption :  the  purview  of  the  statute  must  be 
looked  at,  together  with  the  words  actually  used,  as  in 
Martin  v.  Ford  (a).  The  greater  strictness  is  necessary 
here,  as  the  act,  though  public  for  the  purpose  of  plead- 
ing, is  in  its  nature  a  private  act,  in  favour  of  the  Water- 
men's Company. 


Lord  Denman  C.  J.  I  am  of  opinion  that  this  act 
comprehends  steam-boats.  They  were  a  boat  known  at 
the  time  when  the  act  passed,  and  the  fifty-seventh 
section  includes  boats  generally.  No  other  description 
of  "  boat "  is  specifically  mentioned  in  the  act.  I  think  it 
would  be  doing  violence  to  the  language  used,  to  say  that 
these  were  not  comprehended.  To  deny  a  word  its 
known  and  natural  meaning  in  any  instance,  we  ought 
to  be  quite  sure  that  the  intention  was,  in  the  particular 
case,  not  to  give  it  that  meaning ;  but  here  it  is  more 
probable  that  steam-boats  were  contemplated  than  that 
they  were  not. 

Littledale  J.  I  am  of  the  same  opinion.  The 
mischiefs  occasioned  by  steam-boats  were  more  likely 
to  be  considered  when  this  act  passed,  than  others 
which  are  provided  for.  If  steam-boats  are  not  what  is 
ordinarily  termed  a  boat,  they  are  <e  vessels."  Sect.  57 
speaks  of  "  boats,  vessels,  and  other  craft  to  be  rowed 
or  worked"  within  the  limits  mentioned  ;  it  is  no  matter 


(a)  5  T.  R.  IOL 
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how  they  are  worked;  and  a  steam-vessel  is  as  much  1838. 
"  worked  "  as  a  lighter  or  wherry.  ~ 

against 

Williams  J.  Steam-boats  are  not  expressly  men- 
tioned in  this  act ;  but  they  would  not  be  so  if  the  term 
"  boat "  was  understood  to  include  them  when  the  act 
passed.  "  Vessel,"  at  all  events,  includes  a  ship  of  any 
magnitude :  and  the  circumstance  that  it  also  signifies 
things  smaller  than  a  steam-boat  cannot  raise  any  diffi- 
culty. 

Coleridge  J.  It  is  a  mistake  to  say  that  sect.  57  is 
a  penal  clause.  It  is  a  remedial  enactment,  though  the 
by-laws  to  be  made  under  it  may  be  penal.  Sect.  106 
does  not  extend  the  operation  of  sect.  57 ;  but  its 
provisions  and  language  furnish  a  strong  argument  as  to 
the  intention  of  the  legislature  in  using  the  words  which 
have  been  under  discussion  in  the  earlier  clause.  To 
say  that  steam-boats  are  included  in  sect.  57  is  doing 
no  violence  to  the  language ;  the  violence  would  be 
in  giving  it  an  opposite  construction. 

Judgment  for  the  defendant. 
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January  16th.         TuFNELL,    Clerk,    agdillSt   CONSTABLE  aild 

Another,  Executors  of  Robinson. 


Covenant  to  in-  COVENANT,  on  an  indenture  between  testator  of 

vest  a  sum  in 

bank  annuities,  the  one  part,  and  the  vicar  of  the  vicarage  or 

or  other  go- 
vernment parish  church  of  Wormingford,  Essex,  (to  wit,  the  plain  - 

corporate  6  tiff,  who  was  then  and  still  is  vicar,  and  who  executed 

a^chdeacorfof  the  indenture  in  that  character),  of  the  other  part. 

w.^ndthe^  Tne  clause  °f        deed  declared  upon  (as  set  out  on 


churchwardens  oyer)  was  as  follows. 

of  Jr.,  the  di-       J  ' 


vidends  to  be        «  This  indenture,  made  the  9th  day  of  February, 

held  and  re- 
ceived by  the     A.  D.  1832,  between  James  Robinso?i,  of  Wormingford, 

vicar,  and  '  in  the  county  of  Essex,  gentleman,  of  the  one  part,  and 
foiUtheTimeenS'  tne  Ylcav  °f  the  vicarage  or  parish  church  of  Worming" 
bemS,  in  trust    rQT^  ^{q^^a  Gf  the  other  part,  witnesseth,  that  the 

for  the  support  ^  7  r      7  ' 

of  a  parish       sa\^  jt  ftm9  for  himself,  his  heirs,  executors,  and  admini- 

school  for  poor 

children,  and     strators,  doth  hereby  covenant,  promise,  and  agree  with 

in  further  trust  • 

for  the  distribu-  and  to  the  said  vicar  and  his  successors,  that  he,  the 

&c.,  among '  said  J.  R.,  shall  and  will,  in  his  lifetime,  and  within 

the  parish!"3  °f  three  calendar  months  next  after  the  day  of  the  date  of 

nerardt'mun^er"  tnese  presents,  or  that,  out  of  his  personal  estate,  the 

to  a  declara-  executors  or  administrators  of  the  said  J.  R.  shall  and 

tion,  that  an 

action  lay  upon  wiU5  within  six  calendar  months  next  after  his  decease, 

such  covenant, 

uo  impossibility  invest  at  interest,  in  the  3/.  per  centum  consolidated  bank 

of  performance  .  .  „  , 

appearing,  in-  annuities,  or  other  government  or  parliamentary  stock 
in™stmenStthe  of  Great  Britain,  producing  perpetual  annuities,  and 
™tf  blTawfully  not  *n  annmties  tne  duration  of  which  is  limited,  "  and 

made  in  the 

corporate  names  of  the  present  archdeacon,  vicar,  and  churchwardens. 

And  this,  although  it  was  suggested  in  argument  that,  by  the  practice  at  the  Bank,  an 
investment  would  not  be  received  there  in  the  above  corporate  names. 

(Quaere,  whether,  if  this  had  regularly  appeared,  it  would  have  been  an  answer  to  the 
action  ?) 

in 
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in  the  corporate  name  of  the  vicar  of  the  vicarage  or  1838. 
church  of,  and  in  the  corporate  names  of  the  church-  " 

1  TlJFNELL 

wardens  of,  the  parish  of  W.  aforesaid,  and  in  the  agamst 

Constable. 

corporate  name  of  the  archdeacon  of  Colchester  in  the 
said  county,  so  much  and  such  a  sum  of  lawful  money  " 
of  Great  Britain  &c,  current  &c,  "  as,  when  so  in- 
vested as  aforesaid,  and  immediately  after  such  invest- 
ment, will  produce,  by  or  in  the  yearly  interest  or 
dividend  or  dividends  thereof,  the  yearly  sum  of  S5l. " 
of  lawful  sterling  money,  free  from  parliamentary 
taxes,  &c,  "  and  that  such  capital  or  principal  sum  of" 
Si.  per  cent.  &c,  "  so  to  be  purchased  by  investment 
as  aforesaid,  and  all  and  singular  the  interest  or  divi- 
dends, or  other  yearly  proceeds  from  the  time  of  such 
investment,  to  become  or  grow  due  from  time  to  time 
thereon,  and  all "  sum  or  sums  to  be  recovered  or 
received  by  action  or  suit  by  way  of  damages  or  other- 
wise under  these  presents,  and  all  interest,  &c,  of  such 
last  mentioned  sum  or  sums,  "  shall  be  held,  received, 
and  applied,  by  the  vicar  for  the  time  being  of  the  said 
vicarage  or  church  of,  and  by  the  churchwardens  for  the 
time  being  of,  the  parish  of  W.  aforesaid,  and  by  the 
archdeacon  for  the  time  being  of  Colchester  aforesaid, 
upon  and  to  and  for  the  trusts,  ends,  intents,  and  pur- 
poses hereinafter  expressed  or  declared  of  and  concern- 
ing the  same,  that  is  to  say :  Upon  trust  to  pay  and 
apply  yearly,  and  every  year,"  10/.  in  value  of  the  yearly 
interest  or  dividends,  "  in,  for,  and  towards  the  support 
of  the  present  parish  school  of  and  in  the  said  parish  of 
W.i  raised  or  established  for  the  purpose  of  teaching 
poor  children  of  and  belonging  to  the  said  parish  in  the 
principles  and  doctrine  ol*  the  church  of  England,  or, 
at  the  discretion  of  the  said  trustees,  in,  lor,  and  towards 

the 
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1838.       the  support  of  such  other  parish  school  or  schools  of 
and  in  the  parish  of  W.  aforesaid,  as  may  at  any  time  or 

TtTFNELI, 

against       times  hereafter  be  raised  or  established  therein  for  the 

Nonstable. 

same  or  the  like  purposes  of  instruction  as  aforesaid, 
such  support  to  the  said  schools  respectively  to  consist 
in  contributing  to  the  salaries  and  maintenance  of  the 
master  and  mistress  for  the  time  being  of  the  same,  and 
in  the  purchase  of  books  and  of  other  reading  and 
writing  materials,  and  such  other  articles  and  things  as 
by  the  said  trustees  shall  be  considered  necessary  or 
proper  to  be  used  in  or  purchased  for  the  purposes  of 
the  same  schools  respectively."  There  were  further 
trusts  for  charitable  purposes  (the  distribution  of  coals 
by  sale  at  a  cheap  rate  among  the  poor  of  the  parish, 
giving  the  preference  to  the  most  needy,  the  supplying 
of  blankets,  &c),  which  it  is  not  necessary  to  specify 
further.  And  the  trustees  were  to  hold  the  principal 
fund  and  dividends,  &c,  upon  trust  to  account  to  the 
parishioners  yearly  for  the  preceeding  year's  expendi- 
ture. 

The  breach  of  covenant  alleged  in  the  declaration 
was  the  not  investing,  within  six  months  after  Robin- 
son's decease,  a  sum  sufficient  to  produce  351.  a  year, 
in  the  names  specified  in  the  deed,  or  in  any  manner ; 
it  being  also  averred  that  Robinson  (who  was  stated  to 
have  lived  more  than  three  months  after  the  execution 
of  the  indenture)  did  not  invest  in  his  lifetime,  and 
that  there  came  to  the  hands  of  defendants,  as  his 
executors,  a  sum  more  than  sufficient  for  performance 
of  the  covenant ;  and  that  "  the  said  plaintiff,  as 
such  vicar  and  trustee  as  aforesaid,  and  the  said  other 
named  and  appointed  trustees,  have  always  been  ready 
and  willing  to  accept  and  receive  such  investment  as 

aforesaid 
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aforesaid  in  pursuance  of  the  said  covenant,  and,  after 
the  death  of  the  said  James  Robinson,  to  wit  on  the  first 
day  of  September,  a.d.  1835,  requested  the  defendants  as 
executors  as  aforesaid  to  make  such  investment:"  by 
reason  whereof,  plaintiff  and  the  other  trustees  have 
been  prevented  from  executing  the  trusts  as  they  other- 
wise &c,  and  have  lost  and  been  deprived  of  the  divi- 
dends and  interest  which  would  otherwise,  in  pursuance 
of  the  indenture,  have  accrued  to  them,  &c. 

The  defendants,  after  oyer  given,  demurred  gene- 
rally. The  points  stated  in  the  margin  of  the  paper- 
book  were:  "  That  the  covenant  declared  on  is  void, 
and  was  so  at  the  time  it  was  entered  into,  in  conse- 
quence of  the  impossibility  of  performing  it,  being  a 
covenant  to  invest  money  in  the  corporate  names  of  cer- 
tain corporations  sole  who  cannot  by  law  take  personal 
chattels  in  or  by  their  corporate  names  or  in  their  cor- 
porate character,  or  by  perpetual  succession,  and  further 
that  churchwardens  are  not  by  law  a  corporation  for 
the  purpose  of  taking  or  holding  the  money  covenanted 
to  be  invested:  for  which  reasons,  or  one  of  them,  no 
investment  could,  according  to  the  intent  and  meaning 
of  the  deed,  at  any  time  be  made  by  the  testator  or  by 
the  defendants  as  his  executors."  The  plaintiff  joined  in 
demurrer. 


1838. 

TUFNELL 

against 
Constable. 


Channel^  for  the  defendants,  insisted  on  the  points 
above  stated  (a).  On  the  question  whether  church- 
wardens could  take  or  hold  the  money  here  covenanted 
to  be  invested,  he  referred  to  note  (1)  on  Wilbraham  v. 

(a)  The  grounds  on  which  the  judgment  proceeded  render  a  full 
report  of  the  argument  unnecessary. 

Snow 


Constable. 
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1838.  Snow  (a),  1  Burn's  Ecct.  Law  (b),  408,  4-13.  tit.  Churcli- 
  wardens,  and  413.  note  (9) ;   Withnell  v.  Gartham(c\ 

TuFNELL 

against  judgment  of  Lord  Kenyon.  He  urged,  further,  that, 
according  to  the  practice  at  the  Bank,  a  transfer  of 
stock  into  these  corporate  names  would  not  be  per- 
mitted ;  and  he  contended  that  the  present  was  not  a 
case  within  the  rule,  that,  if  a  party  expressly  covenants 
for  something  to  be  done  by  a  third  person,  he  must 
run  the  risk  of  that  person's  performance  or  non- per- 
formance ;  for  that  a  covenant  was  here  made,  in  direct 
terms,  to  invest  in  the  corporate  names  of  the  church- 
wardens, whereas  no  such  body  corporate  existed  for 
this  purpose ;  and  the  case,  therefore,  was  the  same  as 
if  none  such  had  existed  at  all.  He  also  referred  to 
Paradine  v.  Jane  (d),  where,  in  debt  for  non-payment 
of  rent  reserved  by  lease,  the  defendant  pleaded  that  he 
had  been  expelled  by  an  alien  enemy,  and  therefore  could 
not  take  the  profits,  and  this  was  held  no  excuse  for 
breach  of  a  duty  created  by  the  party's  own  contract; 
but  he  contended  that  in  that  case  (as  also  in  Bullock  v. 
Dommitt  (e)  and  The  Brecknock  Company  v.  Pritch- 
ard  {g)  )  the  matter  relied  upon  in  excuse  was  subse- 
quent to  the  making  of  the  contract,  and  therefore  the 
principle  to  be  drawn  from  those  cases  would  not  apply 
to  the  present.  Lastly,  he  argued  that  this  covenant, 
being  for  the  performance  of  a  thing  impossible  in  point 
of  law  (on  which  point  he  referred  to  Com.  Dig.  Con- 
dition, (D2.),  (D3.) ),  was  void,  as  impossible  conditions 
are  in  the  instances  cited  in  Com.  Dig.  Condition  (D  1.). 
And,  to  shewr  that  a  covenant  to  do  an  impossible  thing 

(a)  2  Wms.  Saund.  47  c.  (b)  8th.  ed. 

(c)  6  T.  R.  396.  (d)  Aleyn,  26. 

(e)  6  T,  R,  650.  (g)  6  T.  R.  750. 

stands 
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stands  upon  the  same  ground  with  the  conditions  there 
spoken  of,  he  cited  1  Shepp.  Touchst,  164  (a),  (where, 
indeed,  the  editor,  Mr.  Preston,  intimates  a  different 
opinion,  but  cites  no  authority),  Pullerton  v.  Agnew  (b), 
and  the  case  of  a  covenant,  as  to  wood,  referred  to  in 
Shelley's  Case(c). 

Thesiger,  contra,  argued,  first,  that,  supposing  per- 
formance here  to  be  impossible,  a  party  who  had  made  a 
covenant,  knowing  that  it  could  not  be  performed,  was 
not  therefore  entitled  to  say  that  his  own  covenant  was 
void  ;  on  which  point  he  contended  that  the  observa- 
tion of  Mr.  Preston,  in  1  Shepp.  Touch  st.  164,  was  well 
founded.  That  the  Court  could  not  know  that  the 
Bank  would  object  to  an  investment  in  the  names 
specified  by  the  deed ;  and,  even  if  this  were  so,  a  party 
covenanting  for  the  act  of  a  third  person  must  oblige 
him  to  do  it,  or  must  pay  damages,  Doughty  v.  Neal  (d). 
Secondly,  that,  although  the  stock  could  not  pass  to 
any  successors  of  the  vicar  and  archdeacon,  it  would  go 
to  their  executors,  Co.  Litt.  46  b.,  Fulwood's  Case{e), 
Bennett  v.  The  Bishop  of  Lincoln  (judgment  of  Hoi- 
royd  J.  (g) )  ;  and  they,  and  the  successors  of  the  church- 
wardens, might  hold  it  as  tenants  in  common :  Litt. 
5.297.;  Co.  Litt.  190  a.  That  at  all  events  there  was 
no  impossibility  (unless  from  the  supposed  objection  at 
the  Bank)  in  now  investing  the  stock  in  the  names  of  the 
vicar,  archdeacon,  and  churchwardens ;  and,  that  being 
so,  it  was  not  for  the  defendants  to  speculate  on  diffi- 
culties which  might  arise  as  to  the  future  transmission 

(a)  Preston's  cd.  (6)  1  SalA:  172. 

(c)  l  Rep.  98  a.  (f/)  i  Sound.  215. 

(e)  4  Iicp.  65  a.  (^)  7  J?  j .  C  1  76. 

of 
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1838.      of  it,  since  it  lay  on  them  to  shew  (if  they  could)  that 
Tufneil      performance  of  the  covenant  now  was  impossible.  But, 
against       thirdly,  he  contended,  as  to  the  churchwardens,  that 

Constable. 

they  were  a  corporation  for  the  purpose  of  taking  per- 
sonal property  to  the  use  of  the  parish  ;  Yearb.  Trzn. 
8  Ed.  4.  f.  6  B.  pi.  5.,  Trin.  37  H.  6.,  f.  30  A.  pi.  11.,  Bro. 
Abr.  Gardein  ou  Master  de  hospitall,  et  Gardein  d'esglise, 
pi.  7,  Corporations  et  capacities,  pi.  55,  73,  Feoffements 
al  uses,  pi.  29.  Fourthly  he  cited  Pake  v.  The  Arch- 
bishop  of  Canterbury  («),  and  Mavor  v.  Nixon  (b),  as 
shewing  that,  whatever  might  be  the  rules  respecting 
grants  to  corporations,  effect  might  nevertheless  be  given 
to  a  bequest  of  this  kind,  made  for  charitable  purposes. 

Channell,  in  reply.  Doughty  v.  Neal(c)  shews  that  a 
party  covenanting  for  a  third  person's  act  is  in  the 
same  situation  as  if  he  had  covenanted  for  his  own ;  but 
not  that  a  legal  impossibility  would  not  excuse  him. 
Supposing  an  actual  transfer  now  made  to  the  vicar, 
archdeacon,  and  churchwardens,  without  regard  to  their 
capacity  to  take  as  corporations,  then,  if  any  of  them 
took  as  individuals  merely,  the  trusts  would  not  be  pro- 
perly fulfilled.  Churchwardens  have  been  held  a  cor- 
poration for  the  purpose  of  taking  goods  to  the  use  of 
the  parish,  but  that  was  where  the  whole  parish  was  in- 
terested in  the  property,  whereas  here  the  parish  in 
general  had  no  interest,  or  at  most  only  an  indirect 
one  in  the  fund  bequeathed.  The  cases  last  cited  for 
the  plaintiff,  as  to  charitable  bequests,  were  determined 
in  Courts  of  Equity,  and  under  circumstances  not  ap- 
plicable here. 

(a)  14  Ves.  364.    1  Russ.     Mylne,  759.  note. 

(b)  2Y.$J.  60.  s        (r)  1  Saund.  215. 

Lord 
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Lord  Denman  C.  J.  (after  stating  the  substance  of  1838. 
the  pleadings).    The  objection  to  the  plaintiff's  right  ^ 
of  action  is,  that  the  defendants  cannot  make  the  invest-  against 

Constable. 

ment.  But  why  not?  No  difficulty  is  shewn.  The 
law  may  interfere  with  the  future  succession  as  to  this 
property ;  but  the  defendants  may  invest,  subject  to  the 
happening  of  that  event  hereafter.  The  trusts  are  of  a 
charitable  nature ;  to  pay  for  the  keeping  of  a  school, 
and  to  lay  out  money  in  other  ways  for  the  poor.  That 
circumstance  would  remove  any  future  difficulty,  be- 
cause, if  it  arose,  application  might  be  made  to  a 
court  of  equity,  which  would  take  care  that  every 
thing  necessary  was  done  for  giving  effect  to  the  trusts. 

Little  dale  J.  The  defendants  allege  that  thev  can- 
es •> 

not  invest  this  stock  because  the  parties  named  in  the 
bequest  are  not  corporations  for  that  purpose,  and  the 
investment  could  not  be  effected  at  the  Bank.  But  the 
answer  is,  let  them  shew  that  they  have  applied  at  the 
Bank  and  to  the  proper  officers,  and  that  it  is  impossible 
to  make  the  investment  with  their  consent.  I  should 
say  then  that  no  sufficient  answer  was  given,  the  law 
not  forbidding  the  thing  to  be  done,  and  there  being  no 
breach  of  moral  duty  involved  in  it,  and  the  defendants 
being  under  covenant  to  perform  it.  But,  if  an  actual 
impossibility  were  shewn,  the  parties  might  go  to  a 
court  of  equity  to  restrain  proceedings  in  an  action  on 
the  covenant,  they  shewing  that  they  had  done  all  in 
their  power  to  fulfil  it.  The  testator  in  this  case  must 
be  taken  to  have  known,  when  he  covenanted,  whether 
the  law  would  permit  a  fulfilment  of  the  covenant  or 
not ;  or,  perhaps  it  should  rather  be  said,  whether  the 

course 


806 


CASES  in  HILARY  TERM 


1838.       course  of  practice  would  or  would  not  allow  it  to  be 
carried  into  effect. 

TlJFNELL 

against 

Nonstable.  .  . 

Williams  J.  I  am  of  the  same  opinion.  1  here  has 
been  no  change  of  facts  since  the  covenant  was  entered 
into.  It  is  said  that  the  Bank  would  not  accept  an 
investment  in  these  corporate  names ;  but  that,  if  it 
were  so,  would  be  matter  of  defence,  and  no  such  de- 
fence in  point  of  fact  is  set  up.  There  is  nothing  that 
I  know  of  to  prevent  the  defendants  from  performing 
the  covenant,  subject  to  what  may  take  place  hereafter 
under  the  regulation  of  a  court  of  equity.  It  has  not 
been  shewn  that  the  covenant  is  either  illegal  or  in- 
capable of  being  enforced. 

Coleridge  J.  The  testator  having  voluntarily  entered 
into  this  covenant,  his  executors  now  say  that  it  is  im- 
possible to  perform  it.  I  do  not  say  whether  that  which 
they  attempt  to  allege  would  or  would  not  be  an  answer : 
but  at  all  events  they  do  not  shew  anything  amounting 
to  one.  All  the  parties  in  whose  names  the  investment 
is,  by  the  covenant,  to  be  made  are  to  some  purpose 
corporations,  and  have  corporate  names.  The  money, 
therefore,  might  be  invested  at  the  Bank,  unless  an  im- 
possibility arose  there.  I  should  think  that  the  invest- 
ment might  be  carried  into  effect ;  but  it  is  not  necessary 
to  consider  this.  The  defendants  ought  to  shew  that 
by  some  act  of  parliament  the  Bank  is  precluded  from 
allowing  the  investment.  No  moral  impossibility  is 
pointed  out;  and,  that  not  being  shewn,  we  cannot 
speculate  on  what  might  take  place. 

Judgment  for  the  plaintiff. 
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Wilkins  against  Hems  worth, 


Tuesday, 
January  16  th. 


HpRESPASS  for  assaulting  and  falsely  imprisoning  On  appli 

X  J         r  o  bvoverse, 


ication 
by  overseers 

plaintiff.    Plea,  Not  Guilty.    The  cause  came  on  for  an  order 
trial,  before  ParJce  B.,  at  the 


of  filiation,  the 
mother  and  llr., 
the  reputed 
fathei-,  being 
both  present, 
two  justices 
signed  and 
sealed  an 
order  on  the 
mother  for  pay- 

fore  two  justices  of  the  peace  in  and  for  the  county  of  ment  by  her  of 

Is.  6d.  a  week, 

Norfolk  to  answer  a  complaint  of  his  being  the  father  and  also  signed 
of  a  bastard  child  whereof  Sarah  Aldis  had  lately  been  order^ne"1 
delivered  at  New  Buchenharn  in  the  said  county ;  that,  J£{?  payment  of 


for  trial,  before  ParJce  B.,  at  the  Norfolk  summer 
assizes,  1835,  when  it  was  agreed  that  a  special  verdict 
should  be  found.  The  material  parts  of  the  verdict 
were  as  follows. 

That  on  November  5th,  1829,  plaintiff  appeared  be- 


plaintiff  not  making  any  sufficient  defence,  the  said  the  same  sum< 


for  payment 
the  same  s 
It  did  not 

two  justices  (after  hearing  the  charge  on  oath)  made,  appear  which 
wrote,  signed,  and  sealed  two  papers,  one  of  which  was 
as  follows.  The  verdict  then  stated  an  order  of  the  above 
two  justices,  whereby,  after  the  proper  recitals,  they  ad- 
judged the  plaintiff  to  be  the  reputed  father  of  the  child, 
and  ordered  that  he  should  forthwith  pay  to  the  church- 
wardens and  overseers  of  New  Bucke?iham  15s.  for  and 
towards  the  lying-in  of  Sarah  Aldis,  and  the  maintenance 


paper  was 
signed  and 
sealed  first. 
The  justices 
told  W.  that  he 
was  to  pay 
Is.  6d.  a  week, 
and  delivered 
both  papers  to 
the  overseers, 
directing  them 
to  keep  one 
(not  saying 
which),  and 
to  serve  the 

other  on  W.  They  served  him  with  the  paper  charging  the  mother.  Being  afterwards 
summoned  before  a  magistrate  for  non-payment,  he  produced  the  last-mentioned  paper, 
and  alleged  that  it  was  invalid  as  to  him.  The  overseers  then  gave  him  a  copy  of  the  order 
kept  by  them,  which  they  alleged  to  be  the  correct  one,  and  again  summoned  him  for  non- 
payment ;  and,  refusing  to  pay,  he  was  committed.  On  action  brought  by  him  against 
the  committing  magistrate,  and  special  verdict,  stating  the  above  facts, 

Held  by  Lord  Den  man  and  Williams  Js;,  that,  a  correct  order  being  produced  before 
the  defendant,  and  proper  steps  having  been  taken  upon  it,  he  was  bound  to  issue  his 
warrant,  without,  entering  into  the  transactions  which  took  place  when  the  order  was  made, 
and  that  he  was  justified  by  such  order. 

By  l.illlcdalc,  Williams,  and  Coleridge  Js.,  that,  assuming  the  order  upon  the  mother  to 
have  been  made  fust,  the  two  justices  might,  at  the  same  sitting,  make  another  order, 
and  declare  that  to  be  the  one  which  they  meant  to  enforce  ;  and  consequently  thai  the 
latter  order  was  a  good  justification. 


Vol.  VII. 
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18 38.  of  the  child  to  the  time  of  making  that  order,  and 
'  ll.  6s.  6d.  for  the  order  and  other  incidental  expenses. 

WlLKINS 

against      The  document  then  continued  as  follows.    "  And  we 

Hemsworth. 

also  hereby  turther  order  that  the  said  William  Wilhins 
shall  likewise  pay,  or  cause  to  be  paid,  to  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of 
New  Bnchenham,  the  sum  of  Is.  6d.  weekly,  and  every 
week  from  the  present  time,  for  and  towards  the  keeping, 
sustentation  and  maintenance  of  the  said  bastard  child, 
for  and  during  so  long  time  as  the  said  bastard  child 
shall  be  chargeable  to  the  said  parish  of  New  Bucken- 
ham.  And  we  do  further  order  that  the  said  Sarah 
Aldis  shall  also  pay,  or  cause  to  be  paid,  to  the  said 
churchwardens  and  overseers "  &c,  "  the  sum  of  Is. 
weekly  and  every  week  so  long  as  the  said  bastard  child 
shall  be  chargeable  to  the  said  parish  of  New  Buchen- 
ham9  in  case  she  shall  not  nurse  and  take  care  of  the 
said  child  herself.    Given,"  &c. 

The  second  paper  was  an  order  of  the  same  justices, 
of  the  same  date,  and  in  precisely  the  same  terms,  ex- 
cept that,  in  the  clause  directing  payment  of  Is.  6d. 
weekly,  the  order  was  "that  the  said  Sarah  Aldis"  (in- 
stead of  1  William  Wilhins  ')  shall  likewise  pay,"  &c. 

The  verdict  stated  that  the  name  of  Sarah  Aldis  in 
this  clause  was  written  by  mistake  for  that  of  William 
Wilhins.  "  And  that  the  said  Sir  Robert  John  Buxton 
and  John  Wright "  (the  two  justices),  <£  when  they  signed 
and  sealed  the  said  last-mentioned  paper  writing,  be- 
lieved and  intended  that  it  should  be  an  exact  copy  of 
the  said  first-mentioned  paper  writing."  And  "  that 
the  said  Sir  M.  J.  B.  and  J.  W.9  at  the  time  they  made, 
signed,  and  sealed  the  said  paper  writings,  told  the  said 
TV.  Wilhins  that  he  was  thenceforth  to  pay  to  the 

churchwardens 
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churchwardens  and  overseers  .of  the  poor  of  the  parish  1838. 
of  New  Buckenham  the  sum  of  Is.  6d.  a  week  for  and 

V'lLKINS 

towards  the  maintenance  of  the  said  bastard  child ;  and  against 


that,  immediately  upon  having  made,  signed,  and  sealed 
the  said  paper  writings,  they  delivered  them  to  the 
churchwardens  and  overseers  of  the  said  parish  of  N.  B., 
with  directions  to  deliver  one  of  them  to  the  plaintiff, 
and  to  make  the  demand  of  the  money  in  the  said 
paper  writings  mentioned  upon  him,  and  to  keep  the 
other  in  the  parish  chest;  to  make  a  memorandum,  upon 
the  back  of  that  which  they  kept,  of  the  service  of  the 
other  paper  writing,  according  to  the  usual  practice 
adopted  by  the  magistrates  of  that  hundred  on  occasions 
when  orders  and  duplicate  orders  or  copies  have  been 
made ;  it  being  left  upon  those  occasions  to  the  parish 
officers  to  keep  one  and  deliver  the  other,  without  the 
magistrates  specifying  which  is  to  be  kept  and  which  de- 
livered." —  "  That  the  said  churchwardens  and  overseers 
of  the  said  parish  of  N,  B.  kept  the  first-mentioned 
paper  writing  in  the  church  chest,  with  a  memorandum 
indorsed  thereon  of  the  service  of  the  other  upon  the 
said  W.  Wilkins,  and  that  they  delivered  the  secondly 
mentioned  paper  writing  to  the  said  W,  WilJrins  as  a 
copy  thereof."  That,  before  leaving  the  magistrate's 
room,  they  demanded  of  W.  Wilkins  the  1/.  6s.  6d.,  and 
the  155.,  which  he  then  paid.  "  That  the  paper  writing 
which  was  kept  by  the  said  churchwardens  and  over- 
seers was  intended  by  the  said  Sir  B.  J.  B.  and  J.  W. 
to  be  their  original  order ;  and  that  the  paper  writing 
delivered  to  the  said  W.  Wilkins  was  intended  to  be  a 
copy  thereof.  And"  "  that  the  said  Sarah  Aldis  was  pre- 
sent before  the  said  Sir  R.  J.  B.  and  J.  W.  on  the  said 
SI  Q  8  25th 


Hemswquth. 
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1838.      25th  day  of  November  1829,  at  the  time  when  the  said 
'      paper  writings  were  made,  signed,  and  sealed  by  them, 

WlLKINSj  . 

against       and  delivered  to  the  said  churchwardens  and  overseers 

.EMSWORTH. 

as  aforesaid.  And  that  it  did  not  appear  which  of  the 
said  paper  writings  was  first  made,  signed,  and  sealed 
by  the  said  Sir  R.  J.  B.  and  J.  JV.9  nor  whether  it  was 
before  or  after  their  being  made,  signed,  and  sealed, 
that  they  told  the  said  W.  Wilkins,  as  hereinbefore  set 
forth,  that  he  was  thenceforth  to  pay  to  the  said  church- 
wardens and  overseers  of  the  said  parish  of  N.  B.  the 
sum  of  Is.  6d.  a  week  for  and  towards  the  maintenance 
of  the  said  bastard  child." 

The  verdict  then  stated  that,  in  the  beginning  of  1830, 
the  overseers  applied  to  the  Plaintiff  for  weekly  pay- 
ments, then  in  arrear  under  the  order,  but  he  refused 
to  pay,  on  the  ground  that  the  order  which  had  been 
delivered  to  him  was  not  a  good  order.  One  of  the  over- 
seers then  informed  him  that  the  order  which  had  been 
kept  by  the  churchwardens  and  overseers  was  the  real 
order,  and  that  he  (the  overseer)  supposed  the  other  was 
a  copy;  and  in  February  1830,  the  overseers  served  the 
plaintiff  with  a  correct  copy  of  the  paper  kept  in  the 
parish  chest  (a).  ^n  March  1834  one  of  the  overseers 
laid  an  information  on  oath  before  the  defendant,  a  justice 
of  the  peace  in  and  for  Norfolk,  setting  forth  the  order  of 
the  before-mentioned  two  justices,  as  requiring  the  plain- 
tiff to  pay  Is.  Gd.  weekly  towards  the  support  of  the  child 
while  chargeable.  Proof  upon  oath  was  given  before 
the  defendant  of  the  order  preserved  in  the  parish  chest, 
of  due  notice  thereof  having  been  given  to  the  plaintiff, 
of  his  refusal  to  pay  (there  being  51.  3s.  6d.  due,  for 

(a)  See  Witkins  v.  Wright,  3  Tyr.  824.    S.  C.  2  Cro.  §  M.  191. 

weekly 
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weekly  payments  from  November  1832),  and  of  other  .1838. 
facts  necessary  to  support  the  application,  The  plaintiff  WlLK1N 
was  summoned,  and  appeared  (April  3d,  1834)  to  answer, 
and  the  complaint  on  oath  was  then  made  in  his  pre- 
sence :  and  "  it  was  made  to  and  did  to  the  said  de- 
fendant appear,  as  well  on  the  oath  of  the  said  John 
Botherham  "  (the  overseer)  i(  as  otherwise,  that  the  said 
sum  of  51.  3s.  6d.  was,  on  the  said  3d  day  of  April  1834, 
due  and  owing  from  the  said  W.  Wilkins  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  N. 
B.,  under  and  by  virtue  of  the  said  order  so  made  by 
the  said  Sir  R.  J.  B.  and  J.  TV.,  and  so  delivered  by 
them  to  the  said  churchwardens  and  overseers  of  the 
said  parish  of  N.  B.  as  aforesaid."  That  the  plaintiff, 
being  thereupon  required  by  the  said  defendant  to  pay, 
or  to  shew  cause  for  not  so  doing,  refused  to  pay,  and 
did  not  state  any  cause,  "  except  the  fact  that  the  said 
paper  writing  so  delivered  to  the  said  W.  Wilkins  stated 
the  prospective  weekly  payments  to  be  payable  b}'  the 
said  Sarah  Aldis,  and  had  no  reasonable  or  sufficient 
cause  to  shew,  unless  the  same  was  a  reasonable  and 
sufficient  cause :"  And  that  the  defendant  thereupon  ad- 
judged the  plaintiff  guilty  of  refusing  to  pay  the  51.  3s.  6d., 
and  ordered  him  to  be  committed  to  the  house  of  cor- 
rection, to  hard  labour,  for  three  months,  unless  he 
should  sooner  pay,  &c.  The  verdict  then  set  out  the 
warrant  of  commitment,  which  recited  "  an  order  made 
the  5th  day  of  November  1829,  under  the  hands  and  seals 
of"  &c,  requiring  plaintiff  to  pay  Is.  6d.  weekly  &c; 
that  plaintiff  had  due  notice  of  such  order  and  did  not 
appeal ;  the  changeability  of  the  child,  plaintiff's  default 
in  payment,  and  the  proceedings  before  defendant;  and 
the  verdict  ended  with  an  adjudication  that  plaintiff  was 
3  G  S  guilty 
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1838.      guilty  of  refusing  to  pay,  and  an  order  for  his  commit- 
ment as  above.    The  verdict  then  stated  that  plaintiff 


Wir, 


KINS 


against       was  committed  under  the  warrant,  and  remained  in  the 

Hemsworth. 

house  of  correction  till  &c,  when  he  paid  the  51.  3s.  6d. 


Kelly,  for  the  plaintiff.  First,  it  cannot  be  contended 
that  the  defendant  may  select  one  of  the  orders  of  fili- 
ation and  maintenance,  and  reject  the  other.  The 
magistrates  have  made  two  orders  in  the  nature  of  du- 
plicate originals ;  and  the  jury  cannot  tell  which  was 
signed  and  sealed  first.  If  they  form  two  contradictory 
orders,  neither  can  be  supported.  Either  would  have 
been  good  if  made  first;  and  the  magistrates,  having 
made  a  good  order,  could  not  have  avoided  it,  even  if 
such  had  been  their  wish.  \Coleridge  J.  Is  there  any 
authority  for  saying  that  the  magistrates  could  make  but 
one  order?  Stat.  18  Eliz.  c.  3.  s.  2.  says  that  the  jus- 
tices "  shall  and  may  by  their  discretion  take  order " 
for  the  relief  of  the  parish  and  maintenance  of  the  child. 
Suppose  they  had  at  first  made  an  order  on  the  putative 
father  in  too  small  a  sum;  might  not  they  afterwards 
have  made  another  order  for  more  ?  Here,  if  the  order 
made  on  the  father  was  the  first,  it  was  clearly  binding ; 
if  the  last,  might  not  the  justices,  after  making  an  order 
on  the  mother,  make  a  second  on  the  father  ?]  Nothing 
appears  in  stat.  18  Eliz.  c.  3.  to  give  authority  for 
making  a  second  order.  Looking  to  the  documents  in 
this  case,  it  manifestly  was  not  the  intention  of  the 
magistrates  to  issue  two  orders,  charging  Is.  6d.  a  week 
on  WilMns  and  Is.  a  week  on  Aldis,  and  again  charging 
Aldis  with*  weekly  payments  of  Is.  6d,  and  Is.  If  the 
two  papers  be  considered  as  forming  one  order,  there 
is  an.  evident  contradiction  between  the  different  parts. 

In 
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In  WilJcins  v.  Wright  («),  where  the  present  orders  were  1838. 
under  discussion,  the  Court  of  Exchequer  held  that  ~ 

1  YYlLKINS 

there  was  an  order  which  would  have  justified  a  war-       against  m 

Hemswokth. 

rant  of  commitment  if  rightly  framed  ;  but  the  evidence 
there  was,  that  one  paper  only  was  delivered  to  the  parish 
officers,  the  other  being  handed  to  the  plaintiff;  and 
Bayley  B.,  in  his  judgment  on  the  preliminary  point, 
relied  on  that  circumstance,  holding  that  the  order  put 
into  the  hands  of  the  overseers  was,  on  that  account,  the 
original ;  the  other  being  only  a  notice  to  the  putative 
father.  But  on  the  present  verdict  it  appears  that  both 
papers  were  delivered  to  the  parish  officers.  Again,  in 
Wilkins  v.  Wright  (a),  the  point  now  in  question  was 
immaterial  to  the  ultimate  decision.  The  case  most 
nearly  approaching  the  present  is  Grant  v.  Fletcher 
where  a  broker  handed  to  buyer  and  seller  notes  of  the 
contract  materially  differing  from  each  other,  and  it  was 
held  that  there  was  no  valid  contract.  The  orders  here 
are  analogous  to  the  notes  in  that  case.  Considering 
the  two  orders  as  one  instrument  under  seal,  in  which 
there  is  a  manifest  repugnancy,  the  defect  cannot  be 
cured  by  a  parol  statement  like  that  in  the  special  ver- 
dict, that  the  documents  were  intended  to  be  alike. 
It  would  in  any  case  be  very  dangerous  that  orders  of 
magistrates  should  be  so  explained. 

B.  Andrews,  contra.  The  judgment  of  Bayley  B.  in 
Wilkins  v.  Wright  (c)  is  substantially  in  favour  of  the 
defendant  here.    In  the  present  case  there  was  a  good 

(n)  3  Ti/r.  824.  S.  C.  2  Cro.  #  M.  191.  Trespass  against  a  magis- 
trate for  issuing  a  warrant  of  commitment  in  1832,  grounded  on  the 
orders  now  in  queston. 

(/>)  5  A  <V  C.  436. 

(<;)  S  Ti/r.  830.    2  Cro.  $  ^r.  193. 

S  G  4?  order 
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1838.      order  against  the  plaintiff,  under  which  he  was  liable  to 

'      pav  Is.  6d.  a  week,  and  of  which  notice  was  given  to 

Wilkins  .  '  . 

against  him  in  the  magistrates'  room.  Upon  that  order  the 
defendant  was  bound  to  act.  It  is  no  matter  that  there 
was  another  order  (made  by  mistake,  as  the  jury  have 
found)  on  Sarah  Aldis.  [Lord  Denman  C.  J.  It  may 
be  questioned,  whether  the  statement  as  to  mistake  ought 
to  have  been  admitted  into  the  verdict,  the  alleged  mis- 
take being  embodied  in  an  order  under  seal.]  If  it  is 
necessary  so  to  contend,  both  orders  may  stand  together. 
Stat.  1 8  Eliz.  c.  3.  gives  power  to  charge  the  mother  or 
reputed  father ;  but  under  that  clause  both  may  be  charged, 
and  the  practice  has  been  to  do  so  (a).  The  statute  does 
not  say  that  the  orders  on  father  and  mother  shall  be 
by  the  same  writing ;  the  justices  are  to  take  order  "  in 
such  wise  as  they  shall  think  meet  and  convenient." 
It  is  true  that,  in  this  case,  part  of  the  order  against 
each  parent  is  repeated ;  but  that  might  have  happened 
if  one  party  was  brought  before  the  justices,  and  an 
order  made  when  the  other  was  not  yet  apprehended, 
and  then,  upon  the  other  party  being  taken,  a  second 
order  was  made.  [Littledale  J.  It  is  clear  that  this 
was  a  mistake.  The  justices  would  not,  in  a  second 
order,  have  repeated  the  first  part  of  the  order  upon 
the  father  as  they  have  here.]  In  point  of  fact,  no 
doubt,  there  is  a  mistake.  But  the  question  is,  whether 
such  a  second  order  could  by  possibility  have  been 
made.  [Littledale  J.  According  to  the  supposition, 
the  father  would  be  ordered  to  pay  Is.  6d.  a  week, 
and  the  mother  also  ordered  to  pay  Is.  6d.  a  week, 
and  twice  Is.  a  week  for  nurture.]    The  justices  might 


(a)  See  2  Ml.  P.  X.  298.  4th  ed.,and  the  authorities  there  cited. 

make 
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make  such  an  .order.  [Littledale  J.  In  WilJcins  v.  1838. 
Wright  (a)  Bayley  B.  considered  the  first  order  as  the 

^  WlLKINS 

only  one  binding.]    That  is,  in  fact,  so  here.    The  against 

•  •         lTii  Hems  wort 

verdict  finds  that  the  two  justices  intended  the  last- 
mentioned  paper  writing  to  be  a  copy  of  the  first.  It 
was  in  their  discretion  to  make  an  original  order  and  a 
copy;  and,  if  it  was  left  uncertain  which  was  the  copy,  it 
belonged  to  the  jury  to  ascertain  that  fact;  and  they 
have  done  so  by  stating  the  intention.    The  decision  in 
WilJcins  v.  Wright  (a)  must  govern  the  present  case:  under 
the  circumstances  here  stated,  the  fact  that  both  papers 
were  delivered  to  the  parish  officers  cannot  raise  any 
sound  distinction.   Grant  v.  Fletcher  (b)  does  not  apply. 
There  the  question  in  the  cause  was,  whether  any  con- 
tract existed;  and  it  was  held  that  there  was  none, 
because  the  broker  had  delivered  notes  differing:  from 
each  other,  and  had  made  no  signed  entry  in  his  own 
book.     Had  there  been  such  an  entry,  the  contract 
would  have  held  good.    In  the  present  case  it  is  clear, 
at  all  events,  that  the  two  justices  have  made,  and  had 
jurisdiction  to  make,  an  order  on  the  plaintiff.  [He 
also  argued  that  the  defendant,  having  acted  on  his 
discretion  in  the  exercise  of  his  office  as  a  magistrate, 
and  within  his  jurisdiction,  was  not  liable  in  trespass : 
and  he  cited  Mills  v.  Collett  (c) ;  but  the  whole  Court 
held  that  this  was  no  answer,  if  the  order  relied  upon 
was  a  nullity.] 

Kelly  in  reply.  It  has  not  been  shewn  that  stat. 
18  MHz,  c.  3.  empowers  magistrates  to  make  two  dis- 
tinct orders,  that  is,  two  judgments,  on  one  complaint. 

(a)  S  T,,r.  824.    S.  C.  8  Cro.  $  M.  191, 

(6)  5  A  #  C.  436.  (c)  6  JBmgi  85. 

And 
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1838.       And,  if  they  may,  neither  the  contents  of  the  paper 
"      writings,  nor  the  other  facts  found  in  this  case,  are  con- 

WlLKINS 

against      sistent  with  the  supposition  that  the  justices  really  made 

Hems  worth. 

two  distinct  orders.  If  two  have  been  made,  then  Sarah 
Aldis  is  liable  for  all  the  sums  imposed  upon  her  in 
each,  and  both  she  and  the  plaintiff  are  bound  to  pay 
Is.  6d.  a  week ;  which  cannot  be  contended.  Again,  it 
may  be  (though  it  is  not  probable)  that  justices  may 
draw  a  single  judgment  on  two  distinct  papers;  but 
these  documents  cannot  be  read  as  one  consistent  judg- 
ment. At  best,  the  orders  are  ambiguous,  and  could  not 
properly  be  acted  upon.  The  authority  to  imprison 
under  orders  of  this  kind  is  one  which  must  be  strictly 
pursued. 

Lord  Denman  C.  J.    I  think  that  the  defendant  in 
this  case  shews  a  warrant  sufficient  for  his  justification. 
Two  justices  make  an  order  on  the  reputed  father  of  a 
bastard  to  pay  certain  sums  for  expenses,  and  Is.  6d.  a 
week  for  maintenance ;  and  he  is  informed  of  that  order 
before  he  leaves  the  magistrates'  room.    He  is  at  the 
same  time  served  with  an  order,  stating  that  the  Is.  6d. 
is  to  be  paid  by  the  mother.    The  order  charging  the 
plaintiff  with  Is.  6d.  is  kept  by  the  parish  officers,  and 
they  afterwards  summon  him  for  non-payment,  upon 
which  he  produces  the  order  served  upon  him,  requiring 
the  mother  to  pay  the  Is.  6d.  :  but  then  notice  and  a 
correct  copy  are  given  him  of  the  order  stated  to  be 
the  real  one ;  and  he  is  again  called  upon  to  pay,  but 
refuses,  on  account  of  the  order  first  delivered  to  him : 
and  then  "he  is  brought  before  the  defendant,  who  com- 
mits for  non-payment.    The  committing  magistrate  was 
not  bound  to  go  into  the  history  of  the  two  documents, 

or 
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or  to  ascertain  whether  or  not  they  were  made  as  du- 
plicates, and  whether  one,  and  which,  was  intended  to 
be  a  copy  of  the  other.  There  was  a  valid  order  be- 
fore him ;  he  was  bound  to  act  upon  it,  and  that  is  his 
justification. 

Littledale  J.  I  have  had  much  doubt,  but  the 
ground  on  which  I  now  decide  is  this.  Two  writings 
were  made  out ;  the  jury  do  not  say  which  was  signed 
first,  but  the  case  may  be  taken  as  if  the  order  charging 
the  weekly  payment  on  the  mother  had  been  first 
signed ;  both,  at  least,  were  signed  at  the  same  sitting. 
There  does  not  appear  to  have  been  an  intention  to  issue 
two  orders ;  and  the  magistrates  were  not  functi  officio 
by  having  put  their  seal  to  the  first,  but  might  make  a 
different  one  at  the  same  meeting.  The  question  then 
would  be,  which  they  meant  to  put  in  force ;  and,  as  to 
that,  they  informed  the  plaintiff  that,  by  the  order  they 
had  made,  he  was  to  pay  Is.  6d.  a  week.  They  might, 
if  a  mistake  had  happened,  vary  their  order  before  the 
meeting  was  broken  up ;  and  it  was  competent  to  them 
to  say  which  order  they  meant  to  act  upon. 

Williams  J.  I  agree  both  with  my  Lord  Chief 
Justice  and  with  my  brother  Littledale.  The  principal 
foundation  of  my  judgment  is,  that  there  is  nothing  to 
shew  that  there  were  two  orders.  The  party  summoned 
had  notice  of  the  order  which  was  intended  to  take 
effect,  by  the  mention  made  of  the  sum  which  he  was  to 
pay  weekly.  This  case  is  in  a  great  measure  decided  by 
the:  judgment  of  Bayley  B.  in  Wilkins  v.  Wright  (a), 
where  it  was  said  that  the  order  delivered  to  the  parish 

(«)  3  Tt/r.  830.    S,  C.  1  Cro.  $  M.  193. 

officers 
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1838.  officers  must  be  considered  the  original  order,  and  the 
other  merely  a  notice  to  the  reputed  father.  I  also 
think,  as  my  Lord  has  said,  that,  a  valid  order  having 
been  shewn  to  the  defendant,  he  could  not  avoid  issuing 
his  warrant. 


WlUCINS 

against 
Hemswohth. 


Coleridge  J.  It  is  clear  that  the  plaintiff  cannot 
succeed  unless  the  proceeding  before  the  two  justices 
was  a  nullity.  Now,  suppose  the  order  upon  Sarah 
Aldis  for  Is,  6d.  to  have  been  signed  first,  and  then  the 
order  on  the  plaintiff  for  the  same  weekly  sum ;  the  last 
order  is  communicated  to  him,  and  he  is  afterwards 
served  with  a  correct  copy  of  it.  Can  it  be  said  that, 
the  justices  having  adjudicated  on  the  case,  and  made 
such  an  order,  it  is  to  go  for  nothing,  because,  imme- 
diately before,  they  signed  a  paper  ordering  Sarah  Aldis 
to  make  the  payment  now  charged  on  the  plaintiff'  ? 

Judgment  for  the  defendant. 


Wednesday,         The  Queen  against  The  Inhabitants  of 

January  17th.  rT 

HOCKWORTHY. 

This  case  is  reported,  ante,  p.  492. 


in  the  First  Year  of  VICTORIA. 


819 
1838. 


The  Queen  against  The  Inhabitants  of  w^day 

^  &  January  17th. 

Wendron. 

ON  appeal  against  an  order  of  justices  removing  A  woman, 
,  ,  .  settled  in  pa- 

Sophia,  the  illegitimate  child  or  Sop/na  Boswarrick  rish  a,  bore  a 

(late  Sophia  Hellings),  from  the  parish  of  Wendron,  in  there  before  the 

Cornwall,  to  the  parish  of  Constantine,  in  the  same  4a^sl"s^f4stat' 

county,  the  sessions  quashed  the  order,  subject  to  the  c-  76-\  an(|  '* 

J  x  'j  was  p]aceti  Ior 

opinion  of  this  Court  upon  the  following  case.  nurture  in  pa- 

*  ...  .  rish  V-  She 

The  pauper  is  the  illegitimate  child  of  Sophia  Bows-  then  married, 

.  and  lived  with 

warrick,  who,  before  her  marriage  as  after  mentioned,  her  husband,  in 

was  a  settled  inhabitant  of  Constantine,  in  which  last-  chUd  remaining 

mentioned  parish  the  pauper  was  born,  in  1832.    After  chii^"  becom- 
ing afterwards 
chargeable  to 
W.  while  under 
the  age  of 
sixteen,  was 
removed,  bv 

the  order  of  removal  was  made.  In  November  1835,  the  order  of  jus- 
pauper's  mother  intermarried  with  John  Bowswarrick,  of  ^Heid,  that 

the  removal 
was  proper,  and 
consistent  with 
stat.  4  8c 
5  W.  4:  c.  7C. 
S.  57. 


her  birth  the  pauper  was  placed  at  nurse  in  Wendron, 
by  and  in  which  latter  parish  she  was  relieved  and 
maintained  as  a  pauper  before  and  at  the  time  when 


the  parish  of  Ke?i«vyn,  in  the  said  county,  and  a  settled 
inhabitant  of  that  parish ;  and  both  she  and  her  husband 
have  resided  in  Kenwyn  ever  since.  The  said  J.  B. 
and  his  wife,  or  either  of  them,  never  resided  in  Wen- 
dron. The  sessions  being  of  opinion  that,  by  virtue 
of  stat.  4  &  5  W.  4.  c.  76.,  the  settlement  of  the  pauper 
in  Constantine  was  suspended,  during  the  lives  of  her 
said  mother  and  her  husband,  until  she  attained  the  age 
of  sixteen,  and  that  the  pauper  ought  not  to  have  been 
removed  to  the  said  parish  of  Constantine,  adjudged 
that  the  order  should  be  discharged,  subject  &c.  The 
question  submitted  to  this  Court  was,  Whether  the 
said  pauper  S.  II.  was,  under  the  circumstances  above 

stated, 
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stated,  removeable  from  the  said  parish  of  Wendron  to 
the  said  parish  of  Constantine,  the  place  of  her  legal 
settlement  ? 

Sir  W.  W.  Follett,  in  support  of  the  order  of  sessions. 
By  sect.  71  of  stat.  4  &  5  W.  4.  c.  76.  («),  a  bastard 
child,  born  after  the  passing  of  the  act,  is  to  follow  the 
mother's  settlement,  until  it  attain  the  age  of  sixteen,  or 
acquire  a  settlement  in  its  own  right ;  and  the  mother, 
while  unmarried  or  a  widow,  shall  be  bound  to  main- 
tain such  child  as  a  part  of  her  family.  But,  by 
sect.  57  (6),  a  man  who,  after  the  passing  of  the  act, 
marries  a  woman  having  a  child  or  children,  whether 
legitimate  or  illegitimate,  "  shall  be  liable  to  maintain 
such  child  or  children  as  a  part  of  his  family ; "  and 
"  such  child  or  children  shall,  for  the  purposes  of  this 
act,  be  deemed  a  part  of  such  husband's  family  accord- 
ingly."   The  removing  justices  in  this  case  appear  to 

(a)  Stat.  4  &  5  W.  4.  c.  76.  s.  71.  enacts,  "  That  every  child  which 
shall  be  born  a  bastard  after  the  passing  of  this  act  shall  have  and  follow 
the  settlement  of  the  mother  of  such  child  until  such  child  shall  attain 
the  age  of  sixteen,  or  shall  acquire  a  settlement  in  its  own  right,  and 
such  mother,  so  long  as  she  shall  be  unmarried  or  a  widow,  shall  be 
bound  to  maintain  such  child  as  a  part  of  her  family  until  such  child 
shall  attain  the  age  of  sixteen  ;  and  all  relief  granted  to  such  child  while 
under  the  age  of  sixteen  shall  be  considered  as  granted  to  such  mother  -. 
provided  always,  that  such  liability  of  such  mother  as  aforesaid  shall 
cease  on  the  marriage  of  such  child,  if  a  female." 

(b)  Sect.  57  enacts,  "  That  every  man  who  from  and  after  the  passing 
of  this  act  shall  marry  a  woman  having  a  child  or  children  at  the  time  of 
such  marriage,  whether  such  child  or  children  be  legitimate  or  illegiti- 
mate, shall  be  liable  to  maintain  such  child  or  children  as  a  part  of  hi  s 
family,  and  shall  be  chargeable  with  all  relief,  or  the  cost  price  thereof, 
granted  to  or  on  account  of  such  child  or  children  until  such  child  or 
children' shall  respectively  attain  the  age  of  sixteen,  or  until  the  death  of 
the  mother  of  such  child  or  children ;  and  such  child  or  children  shall, 
for  the  purposes  of  this  act,  be  deemed  a  part  of  such  husband's  family 
accordingly." 

have 
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have  thought  that,  while  the  husband  is  so  liable,  the  1838. 
child  may  still  be  removed  to  the  place  of  its  birth  set- 

The  Queen 

tlement,  the  husband  being  no  otherwise  bound  to  main-  against 

i  .,  t     ,  •       c    i  i        i         The  I"habit- 

tain  the  child  than  as  a  putative  lather  was  under  the  ants  of  , 
old  bastardy  law ;  or  that  he  was  no  more  liable  than  Wendron- 
a  father  or  grandfather  under  stat.  43  Eliz,  c.  2.  s.  7. 
But  the  present  act  goes  further,  and  directs  that  the 
child  shall  be  maintained  as  a  part  of  the  husband's 
family.  It  is  not  necessary  to  contend  that  the  child 
becomes  permanently  settled  in  the  husband's  parish  ; 
but  its  birth  settlement  is  suspended  till  the  age  of 
sixteen.  In  Lang  v.  Sjpicer  (a)  (where  the  Court  of  Ex- 
chequer held  that  the  putative  father  of  a  bastard  born 
before  the  present  statute  no  longer  continued  liable 
after  the  mother's  marriage,  her  husband  being  able  to 
maintain  it)  Lord  Abinger  C.  B.  considered  the  child  so 
entirely  a  part  of  the  husband's  family  that,  if  the  child 
became  chargeable  by  his  inability  to  maintain  it,  he 
and  his  family  would  thereby  become  chargeable  also. 
In  Rex  v.  Walthamstow  (b)  the  children  born  before  the 
marriage,  and  before  the  passing  of  the  act,  had  been 
removed  to  the  husband's  parish  as  the  place  of  their 
settlement ;  and  this  Court  merely  determined  that  the 
children  did  not,  by  the  mother's  marriage,  acquire  the 
second  husband's  settlement.  But,  if  the  order  of  jus- 
tices here  be  good,  the  children,  while  living  in  the  hus- 
band's family,  might  be  removed  from  it,  and  sent  to  the 
^Other's  settlement.  {Coleridge  J.  After  the  age  of 
nurture.]  Here  the  child  is  within  it.  But  the  ques- 
tion is  a  general  one.  The  object  of  the  statute  was 
to  prevent  the  marriages  of  women  having  bastard  chil- 

(«)  1  M,     Jlr.  1?9,    S.  C.  Tijr.  f  G.  358. 
(/>)  6  A.  \  E,  301.    S.  C.  1  iV.  $  P.  4G0. 

dren, 
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dren,  by  subjecting  the  husband  to  the  burden  of  keep- 
ing them  as  part  of  his  family.  And,  even  on  a  strict 
construction  of  sect.  57,  if  the  husband  is  bound  only 
to  maintain  the  child,  the  words  "  as  a  part  of  his 
family  "  are  unmeaning.  The  effect  of  the  statute  is, 
that  a  child  is  irremoveable  from  the  mother,  under 
sect.  71,  or  from  the  mother's  husband,  under  sect.  57, 
till  it  attains  the  age  of  sixteen. 

W.  C.  Howe,  contra.  The  child  was  born  before  the 
passing  of  the  act,  and,  at  least  according  to  the  old  law, 
was  settled  by  birth  in  Constantine.  When  the  mother 
married,  and  at  the  time  of  the  order  of  removal,  the 
child  was  in  a  different  parish  from  that  in  which  the 
mother  lived.  Had  it  been  with  the  mother  during 
nurture,  it  could  not  have  been  separated  from  her,  but 
must  have  gone  wherever  she  went ;  and,  according  to 
Rex  v.  Hemlington  (a),  it  would  have  been  maintain- 
able, under  the  old  law,  by  the  parish  in  which  it  was 
born.  But  here  the  child  was  living  neither  with  the 
mother  nor  in  the  parish  where  it  was  born,  but  in  a 
third  parish:  and  it  is  laid  down  in  Burn's  Justice,  tit. 
Poor  (a),  that,  <£  although  the  child  may  not  be  sepa- 
rated from  the  mother,  yet  if  she  voluntarily  desert  it, 
it  seemeth  that  the  cause  of  nurture  then  ceaseth,  and 
that  then  it  may  be  sent  to  its  place  of  settlement."  To 
what  place  of  settlement  then  was  the  pauper  in  this 
case  to  be  sent?  The  justices  could  not  make  a  con- 
ditional order ;  they  could  only  send  the  child  to  the 
place  where,  according  to  stat.  13  &  14<  Car.  2.  c\  12. 
s.  1.,  it  was  "  last  legally  settled  "  "  as  a  native."  And, 

(a)  Cold.  6.    S.  C.  1  Doug.  9,  note  [2]. 

(b)  Vol.  iv.  p.  430.  §  v.  (3).  DWyly  §  Williams's  ed. 
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since  the  decision  in  Rex  v.  Walthamstow  (#),  it  cannot  1838. 
be  contended  that,  under  the  present  act,  the  settle-    mt  ~ 

r  The  Queen 

ment  was  elsewhere  than  in  Constantine,  the  place  of  against 

The  Inhabit. 

birth.  The  late  statute  orders,  by  sect.  57,  that  the  hus-       ants  of 

Wendron. 

band  shall  maintain  the  child  <c  as  a  part  of  his  family," 
and  shall  be  chargeable  with  all  relief  granted  to  it 
during  certain  periods  :  the  object  of  that  was  merely  to 
impose  the  burden  of  maintenance  upon  him,  not  to 
introduce  any  new  regulation  as  to  settlement.  Sect.  71 
enacts  that  a  bastard  shall  follow  the  mother's  settle- 
ment till  it  attain  sixteen,  or  acquire  a  settlement  of  its 
own ;  but  there  is  no  provision  on  this  subject  affecting 
the  husband  in  sect.  57.  The  pauper,  here,  is  found  in 
Wendron  as  casual  poor ;  the  remedy,  for  enforcing 
the  proper  maintenance,  may  be  a  proceeding  against 
the  mother's  husband  as  a  vagrant  for  desertion  of  his 
family;  but  it  ought  not  to  be  thrown  on  Wendron  to 
take  such  a  step,  that  parish  being  neither  the  place  of 
birth  nor  the  residence  of  the  husband.  It  is  not  stated 
in  the  case  whether  or  not  the  husband  is  able  to  main- 
tain the  child.  The  general  question,  whether  the  wife's 
children  can,  under  any  circumstances,  be  removed 
from  the  place  of  their  birth  settlement,  as  part  of  the 
husband's  family,  does  not  arise  on  the  present  facts. 

Lord  Denman  C.  J.  The  fifty-seventh  section  of 
stat.  4  &  5  W.  4.  c.  76.  might  almost  seem  to  make  the 
children  part  of  the  husband's  family  for  all  purposes, 
even  that  of  settlement.  But  the  enactment  is  made  with 
a  view  rather  to  relief  than  to  settlement.  By  sect.  71, 
which  directs  that  the  mother  of  a  bastard  child  shall, 


(a)  6         E.  301. 

Vol.  VII.  3  H 
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1838.  while  unmarried,  maintain  such  child  as  a  part  of  her 
family,  it  is  enacted  that  the  child  "shall  have  and 

The  Queen  j 

against       follow  the  settlement  of  the  mother "  until  &c.  If 

The  Inhabit- 
ants of      a  like  provision  had  been  contemplated  in  sect.  57, 

endron.  sjmi|ar  worc{s  would  have  been  introduced:  but  that 
clause  merely  enacts  that  the  husband  shall  be  liable  to 
maintain,  and  be  chargeable  with  all  relief  granted,  and 
that  "  such  child  or  children  shall,  for  the  purposes  of 
this  act,  be  deemed  a  part  of  such  husband's  family 
accordingly;"  that  is,  for  the  purpose  of  such  main- 
tenance, and  of  receiving  such  relief,  if  necessary,  as 
the  husband's  family  would  be  entitled  to.  Rex  v. 
Walthamstow  (a)  decides  that  the  settlement  of  the 
children  is  not  changed,  by  sect.  57,  to  that  of  the 
husband;  though  the  parish  to  which  they  become 
chargeable  may  call  upon  him  for  the  maintenance. 
But  the  parish  of  Wendron  had  nothing  to  do  with  this  : 
the  husband  was  not  there ;  and  a  proceeding  against 
hirn  was  not  their  best  mode  of  dealing  with  the  case. 
The  child  was  a  pauper  in  Wendron^  where  it  could 
have  no  right  to  be.  Unless  its  birth  settlement  was 
destroyed  by  the  statute,  the  parish  of  Wendron  could 
only  remove  it  to  the  place  of  that  settlement. 

Littledale  J.  I  see  no  objection  to  the  removal  of 
a  child,  under  these  circumstances,  to  the  place  of  its 
birth  settlement.  The  husband  may  maintain  it  as 
a  part  of  his  family,  whether  in  the  parish  where  he 
resides  or  not.  The  act  is  complied  with,  if  an  order 
is  made  on  him  to  maintain  the  child,  and  he  does  so. 
Sect.  7-1  enacts  that  every  child  born  a  bastard  after 


(a)  6  A.  %  E.  301. 
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the  passing  of  this  act  shall  have  the  mother's  settle- 
ment till  it  attains  the  age  of  sixteen,  or  acquires  a 
settlement  of  its  own  :  sect.  57  has  no  such  words,  nor 
does  it  introduce  the  limitation  as  to  the  time  of  birth 
with  reference  to  the  passing  of  the  act. 

Williams  J.  The  question  turns  mainly  on  the 
comparison  of  sect.  57  with  sect.  71.  It  is  a  matter 
of  considerable  importance,  whether  the  child,  by 
being  maintainable  as  part  of  the  husband's  family,  is 
to  be  settled  in  his  parish.  If  that  had  been  intended, 
there  would  have  been  a  clause  as  to  settlement  in 
sect.  57  like  that  in  sect.  71.  Then  the  question  here 
is,  how  the  child  was  to  be  disposed  of?  The  parish  of 
Wendron  had  nothing  to  do  with  it;  its  settlement  was 
in  Constantine.  If  steps  were  to  be  taken  against  the 
father,  that  was  the  parish  by  which  they  were  to  be 
adopted. 

Coleridge  J.  Lang  v.  Spicer  (a)  decides  that,  under 
sect.  57  of  this  act,  the  putative  father  of  a  bastard  is 
no  longer  liable  to  maintain  it,  at  least  while  the  mo- 
ther's husband  has  ability  to  do  so.  Then,  in  a  case 
like  the  present,  what  is  to  be  done  with  the  child  till  it 
attains  the  age  of  sixteen  ?  Either  it  was  irremoveable 
from  Wendron,  or  it  was  removeable  to  Kenwyn,  or  to 
Constantine,  As  to  the  first  proposition,  what  provision 
is  there  in  any  statute,  that  a  child  shall  have  no  settle- 
ment, and  shall  be  a  burden  to  the  parish  in  which  it  is 
found,  till  the  age  of  sixteen?  It  is  true  that  sect.  57 
of  the  present  act  throws  the  burden  of  maintenance  on 
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the  husband;  but  he  may  not  be  able  to  maintain  it:  and 
why  is  an  indifferent  parish  to  run  the  risk  of  that  event, 
or  to  take  upon  itself  the  enforcing  of  the  husband's 
responsibility  ?  Then,  could  the  child  be  removed  to 
Kenwyn,  where  the  husband  resided  ?  For  that  pur- 
pose, even  according  to  the  argument  of  Sir  W.  Follett, 
there  must  be  a  new  form  of  order.  At  present,  an 
order  of  removal  adjudges  the  pauper  to  be  settled  in 
the  parish  to  which  the  removal  is  made;  but  in  case  of 
a  removal  to  Kervwyn  that  form  would  not  be  appli- 
cable. Then,  was  the  removal  to  Constantine  proper  ? 
That  course  must  have  been  taken,  because  the  child 
was  still  settled  there,  unless  the  settlement  was  sus- 
pended or  destroyed  by  sect.  57.  Now  there  are  no 
words  in  that  section  which,  taken  literally,  can  have 
such  an  effect.  A  direction  as  to  the  child's  settlement 
until  sixteen  is  introduced  in  sect.  71?  but  there  is 
nothing  of  a  similar  kind  in  sect.  57;  ho  such  provi- 
sion, therefore,  can  be  introduced  into  sect.  57  by  im- 
plication. And  it  is  safest  to  construe  this  clause 
according  to  the  words  as  we  find  them.  I  think, 
therefore,  that  the  pauper  was  properly  removed.  The 
parish  of  Constantine  may  take  its  remedy  against  the 
mother's  husband  under  section  57. 

Order  of  sessions  quashed. 
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1.  Trespass  for 
breaking  and 
spoiling  a 
lock,  bolt  and 
staple  apper- 
taining and 
fixed  to  the 
puter  door  of 
plaintiff's 


rpRESPASS.  The  declaration  charged  that  defend- 
ant, on  1st  October  1835,  and  on  divers  other 
days  and  times  between  &c,  with  force  and  arms  &c, 
broke  and  entered  a  dwelling  house  of  plaintiff,  situate, 
&c,  and  made  a  great  noise,  &c,  and  stayed  and  con- 
tinued therein,  making  such  noise,  &c,  for  a  long  dwelling  house, 

°   and  wherewith 

&c,  and  forced  and  broke  open,  broke  to  pieces  and  the  same  was 

fastened.  Plea, 

damaged,  divers,  to  wit  ten,  doors  of  plaintiff,  of  and  that  a  fi.  fa. 
belonging  to  the  said  dwelling  house,  and  broke  to  pkintifffancf 
pieces,  damaged,  and  spoiled  divers,  to  wit,  twenty  ^defendantf 
locks,  twenty  bolts,  twenty  staples,  and  twenty  hinges,  by"^^119' 
of  and  belonging  to  the  said  doors  respectively,  and  whereofde- 

&    &  fendant,  then 

wherewith  the  same  were  then  fastened,  and  of  great  lawfully  being 

in  a  room  of 

value,  &c,  and  also,  during  the  time  aforesaid,  to  wit  the  dwelling- 

.  ill  house  occupied 

on  &c,  seized  and  took  divers  goods  and  chattels,  to  by  n.  as  tenant 
wit  &c,  of  plaintiff',  and  carried  away  and  converted  pe^eaWyen- 

n  tered  into  the 

°£,C*  residue  of  the 

dwelling-house 

through  the  door  communicating  between  the  room  and  the  residue,  the  same  being  then 
open,  to  take  in  execution  plaintiff's  goods  then  in  the  dwelling  house,  and  did  take  them  ; 
and  because  the  outer  door  was  shut  and  fastened  with  the  lock,  bolt,  and  staple,  so  that 
defendant  could  not  not  carry  away  the  goods  or  execute  the  writ  without  opening  the  outer 
door,  nor  open  the  door  without  breaking  the  lock,  &c,  and  because  neither  plaintiff  nor  any 
other  on  his  behalf  was  in  the  dwelling-house  so  that  defendant  could  request  plaintiff  or 
such  other  to  open  the  outer  door,  defendant,  for  the  purposes  aforesaid,  did  open  the  outer 
door,  and,  in  so  doing,  did  necessarily  break,  &c.;  the  locks,  &c,  doing  no  unnecessary 
damage. 

Held,  on  demurrer,  that  the  plea  was  good,  though  it  was  not  shewn  how  the  defendant 
entered  into  the  house,  nor  who  fastened  the  outer  door;  and  that  it  sufficiently  appealed 
that  ther  e  was  no  other  way  of  getting  out. 

2.  Where  the  declaration  complained  of  breaking  and  opening  divers  doors  of  plaintiff's 
dwelling-house,  and  breaking  to  pieces  their  locks,  &c,  and  the  plaintiff  then  new  assigned 
thai  lie  brought  his  action  for  defendant's  breaking  the  outer  door  of  the  house  ;  and  then 
new  assigned  again  that  he  brought  his  action  for  defendant's  breaking,  &c,  the  Locks, &c, 
belonging  to  the  outer  door,  and  wherewith  it  was  fastened:  Held,  that  the  second  new 
assignment  was  not  had,  inasmuch  as,  under  the  complaint  of  breaking  the  outer  door 
plaintiff  might  give  evidence  of  breaking  the  locks,  &c.  ;  and  thai  the  second  new  assign- 
ment, and  the  plea  to  it,  raised  the  question,  whether  the  sheriff,  under  the  Circumstances  in 
the  plea,  might  break  open  the  outer  door,  as  if  the  declaration  had  been  merely  for  break- 
ing the  lock,  &c,  of  the  outer  door. 
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1838.  Plea  1.  As  to  coming  with  force  and  arms,  &c,  and 

~    "      whatever  else  is  against  the  peace  &c,  and  as  to  seizing, 
against       taking,  carrying  away,  and  converting  &c.  (a  part  of 
the  goods).    INot  (jruilty, 

Plea  2.  As  to  the  residue,  that  heretofore,  and  before 
any  of  the  said  times  when  &c,  Robert  Jones  sued 
out  in  the  Court  of  Exchequer  a  writ  of  fi.  fa., 
directed  to  the  sheriff  of  Montgomeryshire,  to  levy  of  the 
goods  and  chattels  of  plaintiff  551.  Is.  4>d.,  indorsed  to 
levy  the  whole  and  75.  for  costs,  &c,  which  was  de- 
livered to  defendant,  being  then,  and  thence  until  and 
at  and  after  the  times  when  &c,  sheriff  of  Montgomery- 
shire, to  be  executed ;  by  virtue  of  which  writ,  after* 
wards,  and  before  the  return  of  the  said  writ,  to  wit  at 
the  said  time  when  &c.  in  the  declaration  first  men- 
tioned, defendant  then  lawfully  being  in  a  certain  room 
in  and  parcel  of  the  said  dwelling  house  in  which  &c, 
and  which  said  room  then  was  occupied  by  one  Eliza- 
beth Davies  as  tenant  thereof  to  the  plaintiff,  defendant, 
so  being  such  sheriff  as  aforesaid,  peaceably  and  quietly 
entered  into  the  residue  of  the  said  dwelling  house  in 
which  &c,  through  the  door  communicating  between 
the  said  room  so  occupied  by  the  said  Elizabeth  Davies 
and  the  residue  of  the  said  dwelling  house  in  which  &c, 
the  same  being  then  open,  in  order  to  seize  and  take  in 
execution  the  said  goods  and  chattels  of  plaintiff  in  the 
introductory  part  of  this  plea  referred  to,  the  same  then 
being  in  the  said  dwelling  house  in  which  &c.,  for  the 
purpose  of  levying  the  said  monies  so  directed  to  be 
levied  by  the  said  writ  and  the  said  indorsement  so  made 
thereon  as  aforesaid,  and  did,  at  the  said  times  when 
&c,  seize  and  take  in  execution  the  said  last  mentioned 
goods  and  chattels,  and,  by  sale  thereof,  levy  a  certain 

sum 
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sum  of  money,  to  wit  &c.,  part  and  parcel  of  the  dam- 
ages &c.,  and,  in  so  doing,  and  because  certain  doors 
of  and  belonging  to  the  said  dwelling  house  in  which 
&c,  at  the  said  time  when  &c,  were  shut,  locked,  and 
fastened  with  the  said  locks,  bolts,  staples,  and  hinges 
in  the  said  declaration  mentioned,  so  that  defendant,  so 
being  in  the  said  dwelling  house  in  which  &c,  could 
not  seize,  take,  and  carry  away  the  goods  and  chattels 
aforesaid,  to  levy  the  monies  aforesaid,  or  execute  the 
said  writ,  without  forcing  and  breaking  open  the  said 
doors,  defendant,  while  he  so  continued  in  the  said 
house  as  aforesaid,  at  the  said  time  when  &c,  and  for 
the  purpose  aforesaid,  did  force  and  break  open  the 
said  doors,  and,  in  so  doing,  did  necessarily  a  little 
break  and  damage  the  same,  and  also  a  little  break  to 
pieces,  damage,  and  spoil  the  said  locks,  bolts,  staples 
and  hinges  of  and  belonging  to  the  said  doors  respect- 
ively, doing  no  unnecessary  damage  to  the  plaintiff'  in 
that  behalf ;  and  also,  in  the  said  execution  of  the  said 
writ,  defendant,  so  being  such  sheriff,  did  necessarily 
and  unavoidably  make  a  little  noise,  &c.,  and  stay,  &c, 
for  the  space  of  time  in  the  declaration  mentioned,  as  he 
lawfully  &c,  which  are  the  said  &c. 

The  plaintiff  joined  issue  on  the  first  plea ;  and,  as  to 
the  second,  replied  that  he  brought  his  action,  not  for 
the  trespasses  in  the  second  plea  mentioned  and  at- 
tempted to  be  justified,  but  for  that  defendant,  on  the 
said  several  days  and  times  &c,  with  force  and  arms, 
&c.,  broke  and  entered  the  outer  door  of  the  said  dwell- 
ing house  in  the  declaration  mentioned,  and  also  broke 
and  entered  the  said  dwelling  house,  and  made  the  said 
noise,  &c,  therein  in  the  declaration  mentioned,  and 
stayed  and  continued  &c*9  making  the  said  noise,  &c, 
3  II  4,  on 
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1838.  on  other  and  different  occasions,  and  at  other  and  dif- 
—       ferent  times,  and  in  other  and  different  parts  of  the 

PUGH 

against  said  dwelling  house  in  the  declaration  mentioned  than 
in  the  second  plea  mentioned,  and  therein  attempted  to 
be  justified,  in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  in  his  declaration  in  that  behalf 
complained  against  defendant ;  which  said  several  tres- 
passes above  newly  assigned  are  other  and  different 
trespasses  &c.  Verification. 

Plea  to  the  new  assignment.  As  to  all  except  break- 
ing the  outer  door  of  the  said  dwelling  house,  in  which 
&c,  and  entering  the  same,  as  in  the  new  assignment 
&c,  Not  Guilty.  As  to  breaking  the  outer  door  &c, 
and  entering,  &c.  as  in  the  new  assignment  is  alleged,  &c, 
that,  the  said  fieri  facias  having  so  issued,  and  having 
been  so  delivered  to  defendant,  so  being  sheriff  &c,  and 
defendant  having  peaceably  and  quietly  entered  into  the 
said  dwelling  house  in  which  &c,  to  seize  and  take  in 
execution  the  goods  and  chattels  of  plaintiff  in  the 
second  plea  mentioned,  in  the  manner  and  for  the  pur- 
pose therein  also  mentioned,  defendant,  at  the  said  times 
when  &c,  did  seize  and  take  in  execution  the  said  goods 
and  chattels  as  in  that  plea  is  alleged,  under  and  by 
virtue  of  the  said  writ ;  and,  because  the  outer  door  of 
and  belonging  to  the  said  dwelling  house  in  which  &c, 
at  the  said  time  when  &c.  in  the  said  new  assignment 
mentioned,  was  shut  and  fastened,  so  that  defendant, 
so  being  in  the  said  dwelling  house  &e.  as  aforesaid, 
and  having  so  seized  &c.  as  aforesaid,  could  not  take  and 
carry  away  the  goods  and  chattels  aforesaid  in  order 
to  levy  the  monies  directed  to  be  levied  by  the  said 
writ  and  indorsement,  or  execute  the  said  writ,  without 
opening  the  said  outer  door,  and  because  neither  plain- 
tiff 
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tiff  nor  any  other  person  on  his  behalf  was  in  the  said  1838. 
dwelling  house  at  the  same  time  when  &c.,  so  that  de-  ~ 
fendant  could  request  plaintiff  or  such  other  person  to  against 
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open  the  said  outer  door,  defendant,  so  being  in  the 
said  house  at  the  said  time  when  &c,  for  the  purpose 
last  aforesaid,  did  open  the  said  outer  door,  and,  in  so 
doing,  did  necessarily  and  unavoidably  a  little  break 
the  same,  doing  no  unnecessary  damage  &c. ;  and  de- 
fendant did  then  take  and  carry  away  the  said  goods 
and  chattels  for  the  purpose  aforesaid,  and  in  order  to 
levy  &c. ;  and,  in  so  doing,  defendant  did  necessarily  and 
unavoidably  go  out  of  and  re-enter  the  said  dwelling 
house  by  the  outer  door  thereof,  the  said  outer  door 
being  open  at  the  time  of  such  re-entry,  in  order  to  take 
and  carry  away  the  said  goods  and  chattels  for  the  pur- 
pose aforesaid,  and  as  he  lawfully  &c,  which  are  the 
same  supposed  trespasses  &c. 

The  plaintiff  joined  issue  on  the  traverse  ;  and,  as  to 
the  second  plea  to  the  new  assignment,  new  assigned 
again,  that  he  brought  his  action,  not  for  the  trespasses 
in  the  introductory  part  of  the  second  plea  to  the  said 
new  assignment  mentioned  &c,  but  for  that  defendant, 
on  the  several  days  and  times  in  the  declaration  and  in 
the  said  new  assignment  in  that  behalf  mentioned,  with 
force  and  arms,  &c,  broke  to  pieces,  damaged,  and 
spoiled  the  locks,  bolts,  staples,  and  hinges  in  the  de- 
claration mentioned,  which  said  locks,  bolts,  staples  and 
hinges  were  appertaining,  belonging,  and  fixed  to  the 
said  outer  door  of  the  said  dwelling  house  in  the  declar- 
ation  and  in  the  said  new  assignment  mentioned,  and 
wherewith  the  same  was  fastened,  in  manner  and  form  as 
plaintiff  hath  above  thereof  in  his  declaration  &c.  com- 
plained, which  said  several  trespasses  lastly  new  assigned 
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1838.       are  other  and  different  trespasses  than  the  said  trespasses 
in  the  said  second  plea  to  the  said  new  assignment  men- 
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against         tioned,  &C. 

To  this  second  new  assignment,  the  defendant  pleaded, 
first,  Not  Guilty;  secondly,  as  to  breaking  &c,  one 
lock,  one  bolt,  and  one  staple,  parcel  of  the  locks,  bolts, 
and  staples  in  the  said  last  new  assignment  mentioned, 
and  as  is  therein  alleged,  that,  the  said  fieri  facias 
having  so  issued,  and  been  so  delivered  to  defendant, 
being  sheriff,  as  in  the  said  second  plea  is  mentioned, 
and  defendant  having  peaceably  and  quietly  entered 
into  the  said  dwelling  house  in  which  &c,  to  seize 
and  take  in  execution  the  goods  and  chattels  of  plaintiff 
in  the  second  plea  mentioned,  in  the  manner  and  for  the 
purpose  therein  also  mentioned,  defendant,  at  the  said 
times  when  &c,  did  seize  the  said  goods  and  chattels,  as 
in  that  plea  is  alleged,  under  and  by  virtue  of  the  said 
writ;  and,  because  the  outer  door  of  and  belonging 
to  the  said  dwelling  house  in  which  &c,  at  the  said 
time  when  &c,  in  the  last  new  assignment  mentioned, 
was  shut  and  fastened  with  the  said  one  lock,  one  bolt, 
and  one  staple,  in  the  introductory  part  of  this  plea 
mentioned,  so  that  defendant,  so  being  in  the  said 
dwelling  house  in  which  &c,  and  having  so  seized  &c. 
the  said  goods  and  chattels  as  aforesaid,  could  not  take 
and  carry  away  the  said  goods  and  chattels  in  order  to 
levy  or  execute  the  said  writ,  without  opening  the 
said  outer  door,  nor  could  defendant,  upon  that  occa- 
sion open  the  said  outer  door  so  being  fastened  as 
aforesaid,  for  the  purpose  last  aforesaid,  without  a  little 
breaking,  &c,  the  said  last  mentioned  lock,  bolt,  and 
staple,  and  because  neither  plaintiff'  nor  any  other  person 
on  his  behalf  was  in  the  said  dwelling  house  at  the  said 
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time  when  &c.  so  that  defendant  could  request  plaintiff  J  838. 
or  such  other  person  to  open  the  said  outer  door,  de- 
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fendant,  so  being  in  the  said  house  as  aforesaid,  at  the  against 
said  time  when  &c,  and  for  the  purpose  last  aforesaid, 
did  open  the  said  outer  door,  and,  in  so  doing,  did 
necessarily  and  unavoidably  a  little  break,  &c,  the 
said  last  mentioned  lock,  bolt,  and  staple,  then  apper- 
taining and  belonging  to  the  said  outer  door,  and  where- 
with the  same  was  so  fastened  as  aforesaid,  doing  no 
unnecessary  damage  &c,  and  as  he  lawfully,  &c,  which 
are  the  said  supposed  trespasses  &c.,  and  whereof  plaintiff" 
hath  above  by  his  said  last  new  assignment  complained 
&c. 

The  plaintiff  joined  issue  on  the  traverse ;  and,  as  to 
the  rest  of  the  plea,  demurred,  assigning  for  cause  that 
defendant  acknowledged  the  breaking  to  pieces,  &c, 
one  lock,  one  bolt,  and  one  staple,  appertaining,  be- 
longing, and  fixed  to  the  outer  door  of  the  dwelling 
house  of  plaintiff,  and  wherewith  the  same  was  fastened, 
as  in  the  declaration  and  in  the  second  new  assignment 
alleged,  and  attempted  to  justify  the  same  breaking, 
&c,  under  the  execution  of  a  writ  of  fieri  facias  directed 
to  the  sheriff,  &c.    Joinder  in  demurrer. 

The  case  was  now  argued  (a). 

Jervis  for  the  plaintiff.  The  defendant  does  not 
allege  that  he  got  into  the  house  by  the  outer  door 
then  being  open,  nor  that  plaintiff  shut  the  outer  door, 
which  would  have  justified  the  trespass,  according  to 
White  v.  Whitshire  (b).  The  sheriff  cannot  break  the 
outer  door  of  a  dwelling  house,  to  execute  a  fi.  fa. 

(n)  Before  Lord  DcnmanC.  J.,  Littlcdalc,  Williams,  and  Coleridge  Js. 
{(>)  Palm.  52i    8k  C  2  Ho,  Rep,  187.    Cro.  Jar.  555. 
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1838.  against  the  possessor;  Year-book,  Pasch.  18  E.  4.  4  A. 
Puoh  pi.  19.  («) ;  which  case  is  cited  and  approved  in  Z>e  v. 
agamsi       Gansel  (b).    Semayne's  Case  (c)  is  to  the  same  effect. 

That  case  is  given  in  Smith's  Leading  Cases  (d),  where 
the  authorities  are  collected  in  the  note.  In  BuckenJiam 
v.  Francis  (e)  a  plea  in  trespass  for  breaking  and  enter- 
ing plaintiff's  dwelling  house  justified  under  a  fi.  fa. 
against  the  plaintiff,  but  omitted  to  state  that  the  outer 
door  was  open;  and  it  was  held  bad  for  that  reason. 
[Lord  Denman  C.  J.  There  the  declaration  charged  an 
entry.]  Here  the  plea  relies  upon  the  defendant  being  in; 
he  is  as  much  bound  to  shew  that  he  was  in  justifiably 
as  that  he  entered  justifiably.  [Lord  Denman  C.  J.  Sup- 
pose he  happens  to  be  in  the  house  when  the  writ  is 
delivered  to  him.]  The  plea  does  not  shew  that  he  was 
in  otherwise  than  by  entering  to  execute  the  writ.  Be- 
sides, if  the  sheriff  chose  to  take  furniture  which  was 
too  large  to  be  got  out  by  the  outer  door,  he  could  not 
break  the  door  down  to  get  it  out.  Here,  too,  it  does 
not  appear  that  this  was  the  only  door  by  which  the 
furniture  could  be  got  out ;  other  doors  might  be  open. 
In  Lloyd  v.  Sandilands  (g),  Hutchinson  v.  Birch  (h), 
and  Ratcliffe  v.  Burton  (i),  the  distinction  in  Lee  v. 
Gansel  (b),  between  outer  and  inner  doors,  was  ad- 
hered to;  and  in  Penton  v.  Browne  (k)  a  distinction 
was  recognised  between  a  dwelling  house  and  other 
buildings.  The  whole  law  is  laid  down  in  Foster's 
Reports,  &c.  p.  319.,  Second  discourse  [of  Homicide), 

(a)  Cited  in  Bro.  Abr.  Execution,  pi.  100.  Trespas.  pi.  390. 
(6)  1  Cowptl.  (c)  5  Rep.  91  a. 

(d)  1  Smith's  Leading  Cases,  39.  (e)  11  B.  Moore,  40. 

(g)  8  Taunt.  250.  (h)  4  Taunt.  619. 

(i)  3  B.  $  P.  223.  (k)  I  Sid.  186. 

c.  8. 


in  the  First  Year  of  VICTORIA. 


835 


c.  8.  s.  19.  &c.  (a).  From  1  Rol.  Jbr.  671.  Distress,  (M) 
pi.  2,  7,  it  appears  that  a  distress  may  be  taken  through 
doors  and  windows  ;  this  being  put,  it  seems,  as  a  quali- 
fication of  the  rule  that  the  outer  door  shall  not  be 
broken.  Breaking  out,  which  is  the  trespass  confessed 
here,  is  subject  to  the  same  rules  as  breaking  in,  as  in 
burglary. 

Welsby,  contra.  The  passage  in  Foster  relates  only 
to  the  violation  of  the  security  of  a  dwelling  house 
by  an  officer  entering :  it  has  no  reference  to  the  con- 
duct which  an  officer,  when  he  is  once  in  the  house, 
ought  to  pursue.  Here,  at  all  events,  no  illegal  entry 
appears  ;  for  the  defendant  might  have  the  leave  of  the 
lodger.  It  is  said  that  there  might  be  other  outer 
doors;  but  the  language  of  the  plea  is  "  the  outer 
door,"  and  it  is  alleged  that  the  defendant  could  not 
take  the  goods  away  without  opening  it.  Buckenham  v. 
Francis  (b)  is  inapplicable :  there  is  no  breaking  in  ad- 
mitted upon  the  record  now  before  the  Court;  but,  on 
the  contrary,  the  fact  of  the  defendant  being  in  the 
dwelling  house  is  accounted  for.  Then,  as  to  his  sub- 
sequent conduct,  the  privilege  as  to  the  outer  door  has 
always  been  considered  one  which  was  to  be  strictly 
construed  and  not  extended,  Lee  v.  Gansel  (c) ;  it  was 
allowed  only  because  it  was  supposed  to  produce  a  less 
evil  than  would  have  resulted  from  the  want  of  it.  Now 
the  defendant  could  not  be  bound  to  stay  in  the  house 
until  the  plaintiff  chose  to  open  the  door ;  the  protec- 
tion of  the  dwelling  house  cannot  extend  to  the  depri- 

(a)  Ed.  9.  (b)  1 1  B.  Moore  40.  (r)  1  Cowp.  6. 
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vation  of  personal  liberty.  Neither  was  he  bound  to 
commit  a  trespass  by  going  through  the  lodger's  rooms. 
White  v.  Whitshire  («)  is  conclusive,  if  it  appear,  from 
this  record,  that  the  plaintiff,  or  any  one  for  him, 
fastened  the  outer  door ;  and  that  is  the  most  natural 
interpretation  of  the  record,  the  house  belonging  to 
the  plaintiff,  and  the  defendant  clearly  not  having 
fastened  the  door.  Burglary  in  breaking  out  is  only 
by  statute.  The  plea  to  the  second  new  assignment 
clearly  raises  the  same  point  as  that  to  the  first,  the  one 
relating  to  the  outer  door,  the  other  to  the  lock,  bolt, 
and  staple,  which  are  part  of  the  outer  door. 

Jervis  in  reply.  In  White  v.  Whitshire  (a)  it  was  ex- 
pressly alleged  that  the  plaintiff  fastened  the  outer 
door :  here  is  no  such  allegation.  It  is  said  that  the 
defendant  was  not  bound  to  remain  in  the  house ;  but 
he  had  no  right  to  liberate  himself  by  committing  a 
trespass  in  the  rooms  of  the  lodger,  or  upon  the 
plaintiff's  outer  door.  Even  if  a  writ  were  brought 
to  a  sheriff  in  a  house,  it  does  not  follow  that  he 
could  force  his  way  out.  At  least  the  plea  should 
have  alleged  that  the  outer  door  was  fastened  without 
the  defendant's  authority.  Suppose,  to  preserve  the 
goods,  the  defendant  had  himself  locked  the  outer  door 
while  he  was  inside  with  the  goods,  and  had  sent 
the  key  away,  would  he  be  entitled  to  break  open 
the  outer  door  ?  Yet  that  is  consistent  with  this  plea. 
[Coleridge  J.  As  to  the  analogy  of  burglary,  a  mere 
opening  a  latch  is  a  burglarious  breaking.]    From  the 

(a)  Palm.  52.    S.  C.  2  Ro.  Hep.  137.    Cro.  Jac.  555. 
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language  of  the  Court  in  Lee  v.  Gansel  (a)  it  rather 
seems  that  it  would  be  also  a  trespass  within  the  rule 
now  in  question.  {Littledale  J.  referred  to  Com,  Dig, 
Execution  (C  5.).  Welsby  cited  Dalton's  Office  and  Autho- 
rity of  Sheriffs^  c.  94.  (5).] 

Cur,  adv.  vult. 

Lord  Denman  C.  J.,  in  this  term  {January  31st), 
delivered  the  judgment  of  the  Court.  After  going 
through  the  pleadings  his  lordship  said  :  — 

Upon  this  state  of  the  pleading,  it  appears  that  the 
defendant,  in  his  plea  to  the  declaration,  has  justified 
breaking  and  entering  the  house,  and  seizing  the  goods, 
under  a  writ  of  fieri  facias.  He  does  not  allege  in  the 
plea  that  the  outer  door  was  open,  which  is  generally 
necessary  ;  but  he  says  that  he  was  lawfully  in  a  part  of 
the  house  in  the  occupation  of  a  lodger ;  and,  if  the 
communication  between  the  part  of  the  house  occupied 
by  the  lodger  and  the  rest  of  the  house  should  be  in 
the  nature  of  an  outer  door  for  the  protection  of  the 
plaintiff's  house,  there  is  an  averment  in  the  plea  that 
the  communication  between  the  two  was  open,  and 
therefore  the  entry  into  the  part  occupied  by  the  plain- 
tiff was  authorised.  The  plaintiff,  in  answer  to  this, 
says  the  matters  justified  in  the  plea  are  not  what  he 
complains  of;  but  he  says  he  brought  his  action,  not 
for  that,  but  for  breaking  the  outer  door,  and  entering 
the  house  on  other  occasions,  and  at  other  times,  and  in 
different  parts  of  the  house.  The  defendant's  answer 
to  this  new  assignment  is  what  has  been  already  stated  ; 

(a)  1  Cowj).  I. 

(/>)  Sue  in  p,  :$50.  (ed.  1700),  the  reference  to  M.  36  Elk. 
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1838.  that,  in  order  to  take  the  goods  out  of  the  house,  it  was 
"~  necessary  to  open  the  outer  door ;  and,  as  neither  the 
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against  plaintiff  nor  any  body  on  his  behalf  was  there,  so  as  a 
request  could  be  made  to  them,  he  opened  it.  The 
plaintiff,  in  answer,  says,  by  another  new  assignment,  that 
he  did  not  bring  his  action  for  that,  but  for  breaking 
the  locks,  bolts,  staples,  and  hinges  of  the  outer  door. 

It  is  to  be  observed  that,  in  the  first  new  assignment, 
the  plaintiff  says  nothing  about  the  locks,  bolts,  staples, 
and  hinges ;  and,  as  the  plaintiff  has  in  that  new  as- 
signment confined  his  complaint  to  breaking  the  outer 
door,  and  breaking  and  entering  the  house,  he  cannot 
carry  his  second  new  assignment  beyond  the  first  new 
assignment.  A  question  may  at  first  appear  to  arise, 
whether  this  second  new  assignment  is  not  bad  alto- 
gether :  but  we  think  not,  because,  under  the  complaint 
of  breaking  the  outer  door,  the  plaintiff  might  give 
evidence  of  breaking  the  locks,  &c,  fixed  to  and  part 
of  the  door. 

Then  the  defendant,  in  answer  to  this,  pleads  as  before 
stated  :  so  that  the  general  question,  whether  a  sheriff 
who  has  seized  goods  under  a  fieri  facias  has  a  right  to 
break  an  outer  door  to  take  them  out  of  the  house,  when 
there  is  nobody  of  whom  to  request  that  the  door  may  be 
opened,  would  not  appear  to  arise ;  for  the  plaintiff,  by 
his  second  new  assignment,  abandons  that  complaint : 
and  the  only  question  on  this  record  would  now  appear 
to  be,  whether  he  has  a  right  to  break  the  lock,  bolt, 
and  staple  of  the  outer  door  to  take  out  the  goods. 
But,  though  the  plaintiff  has  abandoned  the  general 
complaint  of  breaking  the  outer  door  of  the  house,  yet, 
under  the  objection  he  makes  as  to  breaking  the  lock, 
bolt  and  staple,  he  may  contend  that  the  sheriff  had  no 

right 


Griffith. 
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right  to  break  the  outer  door;  and,  though  he  has  1838. 
abandoned  the  general  breaking  open  the  door,  he  has  ~ 
not  admitted,  in  the  pleadings,  as  he  might  have  been  jtgaimt 
held  to  do  if  he  had  pleaded  over  in  answer  to  the  de- 
fendant's pleading :  but  here  his  pleading  over  is  that 
the  defendant  has  not  given  any  answer  to  what  the 
plaintiff  means  to  complain  of,  and  that  he  has  mistaken 
the  nature  of  the  plaintiff's  complaint,  and  that  it  ought 
to  be  considered  in  the  same  light  as  if  there  was  a 
nolle  prosequi  as  to  the  whole  of  the  trespasses  except 
breaking  the  lock,  bolt,  and  staple  of  the  outer  door; 
and,  as  to  that,  we  think  that  he  may  stand  in  the  same 
situation  as  if  his  declaration  had  been  originally  con- 
fined to  the  mere  act  of  breaking  the  lock,  bolt,  and 
staple  of  an  outer  door  of  the  house. 

It  appears  to  us  that,  on  the  allegations  on  this  re- 
cord which  are  not  denied,  the  sheriff  had  a  right  to 
break  open  the  outer  door,  and  to  break  the  lock,  bolt, 
and  staple  affixed  to  it.  The  sheriff  shews  a  lawful 
entry  into  the  house,  and  a  lawful  seizure  of  the  goods  ; 
and,  in  his  plea  to  the  first  new  assignment,  he  says 
that  he  could  not  take  the  goods  out  of  the  house  with- 
out opening  the  outer  door ;  the  particular  door  there- 
fore is  identified,  so  that  it  cannot  be  said  there  were 
any  other  doors,  or  any  other  mode  of  getting  the  goods 
out.  Then  what  was  the  sheriff  to  do?  The  goods 
could  not  be  kept  for  ever  in  the  house ;  and  neither  the 
plaintiff,  nor  any  body  else,  was  there  so  that  he  could 
request  them  to  open  the  door,  and  there  was  nothing 
else  to  be  done  but  to  open  it  himself ;  and  he  says 
that  he  did  no  unnecessary  damage;  and  then,  as  to 
the  complaint  of  breaking  the  lock,  bolt,  and  staple, 
that  he  could  not  open  the  outer  door  without  breaking, 
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damaging,  and  spoiling  them;  and  as  to  that  also  he 
alleges  the  absence  of  the  plaintiff  and  every  other 
person  to  whom  he  could  make  a  request ;  and  there- 
fore, as  to  that  also,  which  is  now  the  only  cause  of 
complaint,  he  appears  to  be  justified  as  a  matter  of 
necessity  in  order  to  get  the  goods  out  to  execute  the 
writ.  It  may  be  said  that  he  locked  the  door  himself ; 
and,  if  so,  he  could  not  justify  the  breaking  the  lock, 
&c,  to  pieces.  If  he  had  done  so,  it  might  be  further 
new  assigned,  or  replied  in  some  way  or  other ;  but,  in 
pleading  a  justification,  we  do  not  think  it  necessary  to 
aver  that  the  trespass  complained  of  was  not  occasioned 
by  his  own  default.  The  case  of  White  v.  Whitshire  (a) 
was  trespass  for  breaking  and  entering  plaintiff's  house : 
justification  under  a  fieri  facias ;  and  that,  after  entry 
to  take  the  goods  in  execution,  the  plaintiff  shut  the 
door  upon  the  bailiffs,  and  imprisoned  them ;  then  the 
defendant  broke  open  the  doors,  and  broke  the  locks  to 
rescue  the  bailiffs.  The  Court  said  that,  though  the 
sheriff  cannot  break  open  a  house  to  make  execution  by 
a  fieri  facias,  yet,  when  the  door  is  open,  and  he  enters 
and  is  disturbed  in  his  execution  by  the  parties  who  are 
within  the  house,  he  may  break  into  the  house  and 
rescue  his  bailiffs,  and  so  take  execution.  In  that  case, 
the  breaking  into  the  house  was  justified,  because  the 
plaintiff  himself  had  occasioned  the  necessity  of  it ;  but 
it  does  not  follow  that  there  may  not  be  other  occasions 
where  the  outer  door  may  be  broken. 

Several  cases  were  cited,  as  to  the  duties  and  powers 
of  sheriffs ;  but  they  do  not  so  nearly  apply  to  the  point 
raised  on  this  record  as  to  make  it  necessary  to  com- 

(«)  Paint.  52.    S.  C.  2  Bo.  Bep.  137.    Cro.  Jac.  555. 
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ment  upon  them.    Some  of  them  seem  to  require  that  a  1838. 

demand  should  be  made  by  the  sheriff  in  particular 

cases ;  but  the  necessity  of  a  demand  in  the  present  against 

#  Griffith. 

case  is  obviated,  because  there  was  nobody  on  whom  a 
demand  could  be  made. 

Upon  the  whole  of  the  case,  we  are  of  opinion  that 
there  should  be  judgment  for  the  defendant. 

Judgment  for  defendant. 


Webb  against  Baker.  fanZry  19th 

ASSUMPSIT.    The  declaration  stated  that  defend-  If  a  declaration 
contains  a  good 

ant,  "on  the  13th  day  of  April  a.d.  1836,  was  and  a  bad 
indebted  to  the  plaintiff  in  50/.  for  goods  sold  and  de-  whole  is  de- 
livered by  the  plaintiff  to  the  defendant,  and  at  his  re-  pSffntiffk' enf 
quest;  and  in  50/.  for  money  found  to  be  due  from  the  tltled.  to Judf- 

1         7  J  ment  generally, 

defendant  to  the  plaintiff  on  an  account  therein  stated  and  *f, defend- 

1  ant  will  be  put 

between  them ;  and  the  defendant  afterwards,  on  the  to  his  writ  of 

error  as  to  the 

day  and  year  aforesaid,  in  consideration  "  &c,  promised  bad  count. 

•  ^  C0Ullt  m 

&c.    Demurrer,  assigning  for  causes,  that  no  time  is  assumpsit 

mentioned  in  the  declaration  when  the  goods  were  sold  fendantfmi  ^ 

and  delivered,  nor  when  the  account  was  stated.  Joinder.  jjebted  to  plain- 
tiff for  goods 
sold  and  de- 

Humfrey  for  the  defendant.    It  must  be  admitted  livered  (with- 
out saying 

that,  according  to  Lane  v.  Thelwell  (a),  the  statement  as  when)  is  not 

.  bad  under  the 

to  time  in  the  count  lor  goods  sold  and  delivered  is  new  rules  of 

sufficient :  but  the  time  of  stating  the  account  ought  to  pl^JJ|j  D. 
have  been  more  specifically  pointed  out ;  Ferguson  v. 

Mitchell  (b).    The  plaintiff,  however,  is  not  entitled  to  couhtinas- 

v  r  sumpsit,  charg- 

ing that  de- 
fendant, on  &c,  Mas  indebted  to  plaintiff  on  an  account  stated  (without  saving  when),  is 
good  on  special  demurrer. 

(a)  1  M.  4  W.  MO.    S.  C.  Ti/rwh.  §•  Gr.  352. 

(b)  2  Cro.  At.  £  li.  G87.     S.  C.  Ti/nv/i.  $  Gr.  179. 
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judgment  on  the  whole  declaration,  but  on  the  good 
count  only :  note  (9)  to  Duppa  v.  Mayo  (<z),  Com.  Dig. 
Pleader  (Q.  3).  [Coleridge  J.  The  reference  there  is 
to  Duppa  v.  Mayo  (b),  where  the  law  on  this  point  is 
laid  down  only  in  the  argument  of  counsel.  But  Serjt. 
Williams's  note  cites  another  authority,  Bressey  v.  Hum- 
phreys (c).] 

Shee  contra.  The  Court  of  Exchequer  has  decided 
that,  where  the  whole  declaration  is  demurred  to,  if  one 
count  be  good,  the  demurrer  is  too  large,  and  the  plain- 
tiff is  entitled  to  judgment  on  the  whole  record :  Fer- 
guson v.  Mitchell  (d),  Spyer  v.  Thelwell  (e).  Powdick  v. 
Lyon  (g)  is  to  a  similar  effect. 

Lord  Denman  C.  J.  On  the  authority  of  the  cases 
in  the  Court  of  Exchequer,  and  for  the  reasons  there 
given,  I  think  our  judgment  must  be  against  this  de- 
murrer, as  being  too  large.  The  defendant  may  try  his 
objection  to  the  second  count  by  writ  of  error,  unless 
the  plaintiff  enters  a  nolle  prosequi ;  but  I  myself  can- 
not see  why  this  count  is  bad  (h).  The  judgment  must 
be  for  the  plaintiff. 

Littledale,  Williams,  and  Coleridge  Js.  con- 
curred. 

Judgment  for  the  plaintiff. 

(a)  1  Wms.  Saund.  285  b.  See  Pinkney  v.  Inhabitants  de  Rotel, 
2  Wms.  Saund.  379. 

(6)  1  Saund.  286.  (c)  Cro.  Jac.  557. 

(d)  2  Cro.  M.  $  R.  687.   &  C.  Tyrwh.  §•  Gr.  179. 

(e)  2  Cro.  M.  %  R.  692.   S.  C.  Tyrwh.  $  Gr.  1 91. 

(g)  11-  East,  565. 

(h)  A  count  upon  an  account  "  before  then  stated  "  was  held  good, 
in  the  Exchequer,  in  Leaf  v.  Lees,  7  Bowl.  P.  C.  189.  (Hil.  T.  2  Vict.) 
See  also,  in  K.  B.,  Binley  v.  Durham,  Mich.  T.  {Nov.  13.)  1838,  where 
a  similar  count  was  held  good. 
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Frances  Mary  Banks  against  Angell  and  fn</a^  10A 

©  January  19th. 

Rawlings. 


REPLEVIN.    The  declaration  stated  that  the  de-  An  avowry  not 
shewing  who 

fendants  heretofore,  to  wit  on  &c,  "  at  the  parish  was  defendant's 

tenant  of  the 

of  Lambeth,  in  the  county  of  Surrey,  in  a  certain  close  locus  in  quo, 
there,  took  the  goods  and  chattels,  to  wit  part  of  a  rick  p°ace  was  in 
of  hay,  of  her  the  said  plaintiff,  of  great  value,  to  wit  ^ents°of  which 
of  the  value  of  50/.,  and  unjustly  detained  "  &c.  seSafwkhin 
Avowry  and  cognisance,  stating  that  the  defendant  hl.s  fee  .or  seiS" 

•\  °  '  °  niory,  is  not 

William  Amell  avows,  and  the  defendant  William  In-  g°od  under 

stat.  21  H.  8. 

gram  Rowlings  acknowledges,  "  the  taking  of  the  said  c.  19.  s.  2. 
goods  and  chattels  in  the  said  declaration  mentioned,  stating*  hat  J", 
in  the  said  close  in  which  &c,  and  justly  &c,  because  focus*  m^uo 
they  say  that  a  certain  person  or  persons,  to  the  de-  drfendant'0 
fendants  unknown,  for  a  long  time,  to  wit  for  the  space  under  a  demise 

0  r         thereof  by  A. 

of  one  year  next  before  and  ending  on  the  29th  of  to  w->  at  a. 

certain  rent,  for 

September,  a.  d.  1833,  and  from  thence  until  and  at  a  term  not  ex- 
the  said  time  when  &c,  held  and  enjoyed  the  said  close  Lsig^fe^of  ail° 
in  which  &c,  with  the  appurtenances,  as  tenant  or  interest^nc!1™1 
tenants  thereof  to  the  said  defendant  W.  Angell,  under  tTelrtom"  " 
and  by  virtue  of  a  certain  demise  of  the  said  close  in  J-s->'^not 

good,  by  stat. 

which  &c,  together  with  other  premises,  theretofore  21  H-  8-  c- 19- 

°  r  J  5.  2.,  or  stat. 

made  by  one  John  Angell  to  one  William  Wescombe,  for  11  G.  2.  c  19. 

.  c  s.  22.,  or  by  the 

a  certain  term  or  years,  which  was  not  then  and  is  not  two  conjointly, 
yet  expired,  at  a  certain  yearly  rent,  to  wit  the  yearly  ation  in  r^!*'" 
rent  of  100/.,  payable  by  equal  half  yearly  payments, 

1    r      j      1  -  ,     ,         .  description  of 

the  goods  taken,  or  ot  the  locus  in  quo,  is  cured  by  the  defendant's  avowing  or  making 
cognisance;  and  it  makes  no  difference  that  the  plaintiff  has  demurred  to  the  avowry  or 

cognisance.  *  3 

QiKcrc,  whether  defendant  in  replevin  may  avow  for  rent  due  from  a  tenant  described 
only  as  "  a  person  unknown  to  the  defendant?" 

3  K  2  that 
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1838.  that  is  to  say"  on  the  feast  days  of  the  Annunciation 
~  and  Saint  Michael,  "  the  said  person  or  persons  being  a 

against       person  or  persons  to  whom  all  the  estate,  interest,  and 

Angell. 

term  of  years  of  the  said  W.  Wescombe,  of  and  in  the  said 
close  in  which  &c,  had  come,  and  in  whom  the  same, 
during  all  the  time  aforesaid,  was  legally  vested  by  assign- 
ment thereof  before  that  time  duly  made ;  and  because  the 
sum  of  100/.  of  the  rent  aforesaid,  for  the  space  of  one 
year  ending  as  aforesaid  on  the  said  29th  day  of  Septem- 
ber A.  d.  1833,  and  from  thence  until  and  at  the  said 
time  when  &c,  was  due  and  in  arrear  from  the  said  last 
mentioned  person  or  persons  to  the  said  defendant  W. 
Angell,  under  and  by  virtue  of  the  said  demise,  he  the 
said  defendant,  W.  Angell,  in  his  own  right  well  avows, 
and  the  said  defendant,  TV.  J.  Rawlings,  as  bailiff  of  the 
said  defendant  W.  Angell,  well  acknowledges,  the  taking 
of  the  said  goods  and  chattels  in  the  said  declaration 
mentioned,  in  the  said  close  in  which  &c,  and  justly 
&c,  as  for  and  in  the  name  of  a  distress  for  the  said 
rent,  so  due  and  in  arrear  to  the  said  defendant,  W. 
Angell,  as  aforesaid,  and  which  still  remains  due  and 
unpaid."  And  this  &c.  Verification.  There  was  a 
similar  avowry  and  cognisance  for  20/.,  being  an  appor- 
tionment out  of  the  rent  of  100/.,  in  respect  of  the  close 
in  which  &c,  for  a  year  ending  September  29th,  1832. 

Demurrer,  assigning  for  causes,  as  to  the  first  avowry 
and  cognisance,  that  the  defendants  have  not  therein 
stated  what  person  or  persons  in  particular,  or  whether 
one  or  more,  held  and  enjoyed  as  therein  mentioned  such 
premises  as  therein  mentioned,  nor  from  what  person  or 
persons  in  particular,  and  whether  from  one  or  more, 
the  rent  therein  mentioned  was  due,  and  the  allegations 
in  this  behalf  are  too  vague  and  indefinite,  and  no  proper 

issue 


in  the  First  Year  of  VICTORIA. 


845 


issue  can  be  taken  thereon;  and  also  that  defendants  1838. 
have  not  stated  with  sufficient  accuracy,  &c.  (the  like  "~  ~ 
objection  as  to  the  statement  of  tenancy  in  the  close  in  against 

Angell. 

which  &c.,  and  the  rent  due  in  respect  of  it),  whereby 
plaintiff  is  prevented  from  taking  or  tendering  any 
certain  or  proper  issue  or  issues  as  to  the  tenancy  and 
holding  in  that  avowry  and  cognisance  mentioned,  or 
as  to  the  particular  person  or  persons  from  whom  the 
rent  was  due  and  in  arrear.  That  defendants  have  not 
stated  the  name  or  names  of  the  person  or  persons  sup- 
posed to  have  held  and  enjoyed  the  said  close  in  which 
&c*  That  they  have  not  stated  what  person  or  persons 
in  particular  was  tenant  or  tenants  of  the  premises 
whereon  the  said  distress  was  made,  as,  according  to  the 
form  of  the  statute  in  that  case  &c,  they  ought  to  have 
done.  That  the  avowry  and  cognisance  is  not  framed 
either  according  to  the  statute  in  such  case  &c,  or  at 
common  law :  and  that  it  is  not  therein  stated  that  TV. 
Angell  ever  had  the  reversion  expectant  upon  the  de- 
termination of  the  said  term  of  years  in  the  avowry  and 
cognisance  mentioned.  Similar  grounds  (mutatis  mu- 
tandis) were  alleged  as  to  the  second  avowry  and  cog- 
nisance. Joinder  in  demurrer.  In  the  margin  of  the 
paper-book,  the  following  objections  were  stated  in  ad- 
dition. That  no  title  to  the  reversion  is  deduced  to 
W.  Angell  in  either  of  the  avowries  or  cognisances;  nor 
is  it  alleged  in  either  that  he  was  ever  possessed  of  the 
rents  therein  mentioned  by  the  hands  of  any  tenant ; 
nor  is  it  therein  alleged  that  the  premises  therein  men- 
tioned were  within  any  fee  or  seigniory  of  the  said  IV* 
Angell,  according  to  stat.  21  H,  8.  c.  19.  5.  2.  (a). 

Channel}, 

(a)  Stat.  21  H.  8.  c.  1  <).  sects.  1,  i>,  are  as  follows. 

Seel.  1.    "  Where  as  well  the  noblemen  of  this  realm,  as  divers  Other 

3  K  3  persons, 
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Channell,  for  the  plaintiff.  The  form  of  avowry  and 
cognisance  in  this  case  is  novel,  and  is  not  good  at 
common  law.  It  must  be  supported  by  stat.  21  H.  8. 
c.  19.  s.  2.,  or  stat.  11  G.  2.  c.  19.  s.  22.,  or  both.  The 
first-mentioned  statute  does  not  apply  to  ordinary  cases 
between  landlord  and  tenant,  but  is  confined  to  manorial 
rents,  customs,  and  services.  At  all  events  it  is  limited 
to  cases  in  which  the  tenant  would  have  an  estate  in 
fee,  and  where  the  lord  could  say  that  the  lands  or  tene- 
ments were  holden  as  "  lands  or  tenements  within  his 
fee  or  seigniory."  This  construction  of  the  statute  is 
supported  by  Buchial's  Case  {a),  Littleton,  s.  454.,  Co. 
Litt.  268  a.  {b)9  268  b.  (c),  Littleton,  s.  457.,  Co.  Litt. 


persons,  by  fines,  recoveries,  grants,  and  secret  feoffments,  and  leases 
made  by  their  tenants  to  persons  unknown,  of  the  lands  and  tenements 
holden  of  them,  have  been  put  from  the  knowledge  of  their  tenants,  upon 
whom  they  should  by  order  of  the  law  make  their  avowries  for  their  rents, 
customs,  and  services,  to  their  great  losses  and  hindrances : 

Sect.  2.  "  Be  it  therefore  enacted,"  &c,  "  That  wheresoever  any 
manner  lands,  tenements,  and  other  hereditaments  be  holden  of  any 
manner  person  or  persons,  by  rents,  customs,  or  services,  that  if  the  lord, 
of  whom  any  such  manner  lands,  tenements,  or]  hereditaments  be  so 
holden,  distrain  upon  the  same  manors,  lands,  or  tenements,  for  any  such 
rents,  customs,  or  services,  and  replevin  thereof  be  sued,  that  the  lord  of 
whom  the  same  lands,  tenements,  or  hereditaments  be  so  holden,  may 
avow,  or  his  bailiff  or  servant  make  cognisance,  or  justify,  for  taking  of 
the  said  distresses  upon  the  same  lands,  tenements,  or  hereditaments  so 
holden,  as  in  lands  or  tenements  within  his  fee  or  seigniory,  alleging  in 
the  said  avowry,  cognisance  and  justification,  the  same  manors,  lands,  and 
tenements  to  be  holden  of  him,  without  naming  of  any  person  certain  to 
be  tenant  of  the  same,  and  without  making  any  avowry,  justification,  or 
cognisance  upon  any  person  certain;  and  likewise  the  lord,  baily,  or 
servant  to  make  avowry,  justification,  or  cognisance  in  like  manner  and 
form  upon  every  writ  sued  of  second  deliverance. " 

(a)  9  Rep.~36  a.    He  cited  the  passage  beginning  "  Nota  reader." 

(6)  «  But  if  the  lord"  to  «  beasts  be  taken." 
•  (e)  "  And  when  Littleton  wrote,"  to  the  end  of  the  paragraph. 
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269  a,  b.  (a);  Gilbert's  Law  of  Replevins,  p.  153,  &c.  (b).  1838. 
In  Com.  Dig.  Pleader  (3  K  15.),  it  is  said  that,  in  case  of   

•  •       /•  Banks 

avowry  for  services,  the  defendant  "must  allege  seisin  of  against 
the  services,  where  the  commencement  of  them  does  not 
appear  by  deed,"  "  and  he  must  allege  seisin  by  the 
hands  of  some  certain  person ; "  "  and  this  since  the 
st.  21  H.  8.  19.  which  enables  an  avowry  for  lands 
subject  to  rent,  as  well  as  before."  It  is  also  said  there, 
that,  "  if  he  alleges  tenure  by  homage,  he  must  entitle 
himself  to  it;"  "but  since  the  st.  21  II.  8.  19.,  he 
need  not  allege  any  certain  tenant,"  and  Lucy  v.  Fish- 
er (c)  is  cited.  But  there  the  defendant,  as  bailiff  of 
Philip  Audley,  had  made  cognisance,  for  that  George 
Lether  was  seised  in  fee  of  the  locus  in  quo,  and  held  of 
Philip  as  of  his  manor,  &c,  by  fealty,  rent,  and  services, 
and  for  the  said  rent  in  arrear  he  made  cognisance  as 
bailiff  of  Philip,  as  in  those  lands  held  of  him  ;  and  the 
objection  was  that,  as  the  defendant  had  named  George 
Lether,  he  ought  to  have  avowed  upon  him  by  the 
common  law,  and  not  on  the  land  by  the  statute ;  which 
objection  was  disallowed.  That  decision  does  not  affect 
the  present  argument.  Sect.  4  of  stat.  21  H.  8.  c.  19. 
gives  plaintiffs  the  like  pleas  in  all  avowries  and  cog- 
nisances (pleas  of  disclaimer  excepted)  as  they  might 
have  had  before  the  making  of  that  act.  Now,  before 
the  statute,  on  avowry  by  the  lord  for  rent  and  services, 
the  plaintiff  might  have  pleaded  "  out  of  his  fee,  gene- 
rally :"  Com.  Dig.  Pleader  (3  K  16.).  The  present 
avowry  and  cognisance  would  not  let  in  such  a  plea. 
It  is  not  shewn  that  the  defendant  TV.  Angcll  was  seised 
of  a  fee  or  seigniory  in  which  the  lands  were,  nor  how  he 

(a)  "  This' to  be  understood"  to  "person  in  certain."        (/>)  1th  ed. 
(c)  Cro.  Elk.  146.    S.  C.  as  Lacy  and  Fisher's  Casct  1  Leon.  301. 
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1838.       became  entitled  to  the  rent.    The  pleading  alleges  that 
a  person  unknown  held  as  tenant  to  W.  Angell  by  a 

"Banks 

against       demise  from  John  Angell  to  fVescombe,  but  it  does  not 
supply  the  fact  that  W.  Angell  was  reversioner. 

Neither  is  this  a  good  avowry  and  cognisance  under 
stat.  11  G.  2.  c.  19.  s.  22.  That  section,  after  reciting 
that  great  difficulties  often  arise  in  making  avowries, 
&c,  enables  all  defendants  in  replevin  to  avow  or  make 
cognisance  generally,  first,  that  the  plaintiff  in  replevin, 
or  other  tenant  of  the  lands  whereon  the  distress  was 
made,  enjoyed  the  same  under  a  grant  or  demise  at  such 
a  certain  rent,  during  the  time  wherein  the  rent  dis- 
trained for  incurred,  which  rent  then  and  still  remains 
due;  or,  secondly,  that  the  place  where  &c.  was  parcel 
of  such  certain  tenements,  held  of  such  honor,  lordship 
or  manor,  for  which  tenements  the  rent,  relief,  heriot,  or 
other  service  distrained  for,  was  at  the  time  of  such 
distress  and  still  remains  due ;  without  further  setting 
forth  the  grant,  tenure,  demise  or  title  of  such  landlord 
&c.  Under  the  first  clause  it  was  held,  in  Syllivan  v. 
Stradling(a),  that  the  landlord  could  not  be  called  upon 
to  shew  his  title  by  a  plea  in  bar  of  nil  habuit  in  tene- 
mentis ;  but  there  the  avowry  and  cognisance  alleged 
that  one  Harris,  until  and  at  the  time  when  &c, 
enjoyed  the  land  as  tenant  thereof  under  a  demise  made 
to  him  by  the  defendant ;  he,  therefore,  was  the  "  other 
tenant"  contemplated  by  the  act.  Here  neither  the 
plaintiff  in  replevin,  nor  any  other  specified  person,  is 
stated  to  have  enjoyed  the  lands,  but  only  "  a  certain 
person  or  persons  to  the  defendants  unknown."  As  to 
the  second  clause,  it  may  be  admitted  that,  if  the  avowry 
and  cognisance  were  in  other  respects  framed  conform- 

(a)  2  Wils.  208. 

ably 
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ably  to  stat.  21  H.  8.  c.  19.,  this  clause  would  dispense 
with  any  deduction  of  the  lord's  title,  which,  before  stat. 
11  G.  2.  el  19.,  would  have  been  necessary;  but  here  it 
is  not  alleged  that  the  lands  are  within  the  fee  or 
seigniory  of  any  person,  so  as  to  bring  the  case  within 
the  former  statute. 

It  may  be  objected  to  the  declaration,  first,  that  the 
goods  taken  are  not  sufficiently  described;  but  this 
would  properly  be  a  matter  of  special  demurrer,  and  it 
is  cured  by  pleading  over ;  note  (1)  to  Taylor  v.  Wells  (a), 
Bern  v.  Mailtaire  (b),  and  Kempston  v.  Nelson  (c)  (over- 
ruling More  v.  Clypsam  (d))  :  secondly,  that  the  place 
is  not  shewn  with  sufficient  certainty ;  but  that  objection 
likewise  is  cured  by  pleading  over ;  Bullythorpe  v.  Tur- 
ner (<?). 

Peacock^  contra.  The  avowry  and  cognisance  is  good 
under  stat.  21  H.  8.  c.  19.,  or  at  least  under  that  and 
stat.  11  G.  2.  c.  19.  conjointly;  or  under  the  latter 
statute  taken  by  itself.  The  present  case  is  within  the 
mischief  recited  in  stat.  21  H.  8.  c.  19.  s.  1.,  and  the 
avowry  and  cognisance  is  within  the  privilege  given  by 
sect.  2,  of  alleging  the  lands  to  be  holden  of  the  lord, 
without  naming  any  person  certain  to  be  tenant.  Lacy 
and  Fisher's  Case  (g)  bears  out  the  mode  of  pleading 
here  adopted ;  the  substance  of  that  case  (as  stated  in 
Com.  Dig.  Pleader  3  K  15.)  being,  that,  if  the  lord 
"  avows  upon  land,  without  avowing  upon  any  person 
in  certain,  it  is  good  by  the  statute,  1110'  he  names  a 

(a)  2  Wms.  Saund.  74  a,  b. 

(b)  Ca.  Temp.  Hard.  A".  7?.  119.    S.  C.  2  Stra.  1015. 

(c)  7  Bac.  Abr.  90;  Replevin  and  Avowry,  (II).  7th  ed. 
(</)  Akyn,S2.    S.  C.  Style,  71.  (c)   Willrs,  475. 
O)  1  Lco7i,'30l.   8.  C,  as  Lucy  v.  Fisher,  Cro.  EtUh  Mo". 
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1838.      certain  person  for  tenant,  &c.  which  the  statute  does 

  not  require."    It  is  sufficient  to  shew  in  pleading  that 

Banks 

against  the  land  was  holden  of  the  avowant.  The  objection, 
that  the  defendant  is  not  shewn  to  have  been  seised  of 
a  fee  or  seigniory,  in  which  the  lands  were,  might  have 
been  taken  at  common  law ;  but  that  averment  is  not 
necessary  under  the  statute  of  H.  8.,  which  enables  de- 
fendants in  replevin  to  avow  upon  the  land.  The  pas- 
sage of  Co.  Litt.  268  b.,  which  lays  it  down  that,  under 
the  statute,  seisin  by  the  hands  of  some  tenant  must  be 
alleged,  applies  only  to  cases  where  the  origin  of  the 
rent  does  not  appear  by  the  avowry.  [Coleridge  J. 
How  do  you  shew  a  holding  under  the  defendant  by 
virtue  of  the  demise  from  John  Angell  P  Nothing  ap- 
.  pears  to  connect  the  two.  Lord  Denman  C.  J.  Stat. 
11  G.  2.  c.  19.  s.  22.  enables  the  defendant  in  replevin 
to  avow,  that  the  plaintiff  held  under  a  grant  or  demise, 
without  further  setting  out  the  grant,  tenure,  demise,  or 
title  of  the  landlord ;  but  you  shew  a  demise  by  a  par- 
ticular person,  and  that  a  different  person  from  the  de- 
fendant in  replevin].  It  is  sufficient  to  allege  that  the 
plaintiff  holds  of  the  defendant  ;  the  title  may  be  deduced 
in  evidence.  [Coleridge  J.  You  put  the  two  statutes  to- 
gether, and  leave  out  the  tenant  by  one,  and  the  land- 
lord by  the  other].  The  statute  11  G.  2.  c.  19.  was 
intended  to  remove  difficulties  not  provided  for  by  stat, 
21  H.  8.  c.  19.  If  the  present  form  of  pleading,  as  to 
the  landlord,  be  not  sufficient,  a  defendant  in  replevin  is 
without  remedy,  supposing  that  the  premises  have  at 
some  time  passed  to  an  assignee  who  cannot  now7  be  dis- 
covered/ 

But,  further,  the  avowry  and  cognisance  is  good  by 
stat.  11  G.  2.  c.  19.,  taken  alone.     By  that  statute, 
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s.  22.,  the  defendant  in  replevin  may  avow  (without  set- 
ting out  the  grant,  tenure,  demise,  or  landlord's  title) 
that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands 
&c,  enjoyed  the  same  under  a  grant  or  demise  at  a  cer- 
tain rent.  But,  although  the  plaintiff  or  other  tenant  is 
to  be  mentioned,  under  that  clause,  yet  the  law  does 
not  require  that  he  should  be  named  where  it  is  impos- 
sible for  the  party  pleading  to  specify  the  name.  In  such 
a  case,  the  individual  may  be  described  as  a  person  un- 
known; Stephen  on  Pleadings  331.  c.  II.  5.  4.  rule  4.  4th 
ed. :  2  Hates  P.  C.  181.  Part  II.  c.  25,  s.  4.  (ed.  1800.)  ; 
Partridge  v.  Strange  (a),  Buckley  v.  Thomas  (b),  Hartley 
v.  Herring  (c),  Hex  v.  De  Berenger  (d)9  Young  v.  Mur- 
phy (e).  It  is  true  that  the  party  so  pleading  must  prove 
that  the  person  is  really  unknown ;  Bex  v.  Walker  (g)9  Bex 
v.  Bobinson  (h) ;  but,  if  he  choose  to  take  upon  himself 
that  difficulty,  no  objection  lies  to  the  mode  of  description. 

Lastly,  the  declaration  is  bad ;  because  the  place 
in  which  the  goods  were  taken  is  not  particularised; 
Potten  v.  Bradley  (z).  The  demurrer  there  was 
special ;  but  the  objection  would  have  prevailed  on 
general  demurrer.  In  Ward  v.  Lavile  (k),  after  stat. 
27  Eliz,  c.  5.,  the  same  defect  was  considered  matter  of 
substance;  and  stat.  4  Ann.  c.  16.  s.  1.  only  cures  de- 
fects "  of  like  nature "  with  those  which  are  there 
specified;  per  Lord  Lyndhurst  C.  B.,  in  Hooker  v. 
Nye  (I).  It  is  said  that  the  objection  is  cured  by  plead- 
ing over ;  but  that  is  only  where  the  plea  is  allowed  to 
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(a)  Plowd.  85. 

(c)  8  T.  It.  130. 

(e)  3  New  Ca.  54. 

(//)  Holt,  Ar.       C  595. 

(/f)  Cro.  Eliz.  896. 

(/)  1  Cro.  M.  *  It.  258. 


(b)  Tlowd.  129. 
{d)  8  M.  %  S.  67. 
(g)  3  Camp.  264. 
(i)  2  Mo.  $  P.  78. 


S.  C.  4  Tyrivh.  777. 
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1838.      be  good ;  here  the  plaintiff  demurs  to  the  avowry  and  cog- 
~      nisance  ;  and  it  cannot  be  at  the  same  time  demurrable, 

Banks  ' 

against      and  good  for  the  purpose  of  setting  up  the  declaration. 

A.NGELL. 

In  Bullythorjpe  v.  Turner  (a)  the  plea  which  was  held  to 
cure  the  defect  in  the  declaration  was  not  objected  to; 
the  demurrer  was  to  the  replication.  Willes  C.  J.,  in 
his  judgment,  points  out  that  "the  plea  of  the  defendant 
is  certainly  good."  [Lord  JDenman  C.  J.  He  does 
not  give  that  as  a  reason  for  holding  the  declaration 
sufficient.  The  fact  of  pleading  over  is  all  that  is  re- 
quisite to  set  up  the  prior  pleading.  And  Willes  C.  J. 
cites  Reade  \.Ha>wke(b)i  where  a  declaration  in  re- 
plevin was  held  bad,  "  because  there  was  no  place  as- 
signed where  the  taking  was,  but  only  a  town  ;n  but  it 
is  added,  "  some  declarations  in  replevin  are  found  with- 
out any  other  place,  and  avowries  and  other  pleas  made 
upon  them  without  demurrer  or  exception  to  that  point, 
and  then  they  are  good  enough."  Littledale  J.  In  Com. 
Dig.,  Pleader  (3  K  10.),  it  is  said  (citing  Weston  v. 
Carter  (c),  and  Hill  v.  Bunning  (d) ),  that  "  the  omission 
of  the  place  or  vill  will  be  aided,  if  the  defendant  does  not 
demur  for  that."]  There  is  no  rule  in  pleading  that  the 
mere  fact  of  pleading  over  shall  aid,  if  the  plea  does  not 
stand  as  good  on  the  record.  [Lord  Denman  C.  J. 
This  seems  to  be  a  new  distinction].  In  Bern  v.  Mail- 
taire  (e)  and  Kempsto?i  v.  Nelson  (g)  the  objection  to 
the  declaration  was  taken  after  verdict ;  and,  in  all  the 
instances  where  pleading  over  is  said  to  aid,  it  will  pro- 
bably be  found  that  there  has  been  a  verdict,  or  judg- 

(a)  Willes,  47 5.  (b)  Hob.  16.  5th  edit, 

(c)  I  Sid.  9.  1  (d)  1  Sid.  20. 

(«?)  Ca.  Temp.  Hard.  K.  B.  119.    S.  C.  2Stra.  1015. 
(g)  7  Bac.  Abr.  90  j  Replevin  and  Avowry,  (H).  7th  ed. 
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ment  by  default,  or  that  the  defect  required  to  be  pointed 
out  by  special  demurrer,  under  the  statutes  of  jeofails. 
Another  objection  to  this  declaration  is  the  uncertainty 
in  describing  the  goods  ;  Pope  v.  Tillman  («),  Holmes  v. 
Hodgson  (b)  ;  but  it  will  be  useless  to  urge  this  if  the  de- 
fect is  cured  by  the  avowry.  \_Littledale  J.  It  is  so, 
because  the  avowry  and  cognisance  admits  the  taking 
of  the  things  mentioned  in  the  declaration]. 

Channell,  in  reply.    On  the  effect  of  the  pleading 
over,  no  answer  seems  to  be  required.    The  descrip- 
tion of  a  party  as  a  "  person  unknown "  may,  in 
some  instances,  be  correct ;  but  here  the  person  is  de- 
scribed as  unknown  to  the  defendant  only,  not  gene- 
rally.   [Lord  Denman  C.  J.   If  he  is  unknown  to  the 
defendant,  that  is  a  reason  why  he  cannot  name  him.] 
The  common  law  obliged  a  defendant  in  replevin  to 
name  the  tenant,  in  order  that  the  party  distrained  upon 
might  pray  him  in  aid;  the  statute  21  H.  8.  c.  19.  s.  2. 
dispenses  with  naming  a  tenant,  but  requires  the  de- 
fendants to  state  that  the  lands  or  tenements  are  within 
the  fee  of  the  landlord,  which  averment  the  plaintiff 
may  have  the  benefit  of  traversing  if  he  thinks  proper. 
If  the  mode  of  pleading  here  attempted  were  sufficient, 
the  statutory  enactment  would  have  been  unnecessary 
for  the  relief  of  landlords.    It  is  expressly  laid  down  in 
Co.  Lilt.  268  b.,  that,  "  albeit  the  purview  of  the  act 
be  general,  yet  all  necessary  incidents  are  to  be  sup- 
plied, and  the  scope  and  end  of  the  act  to  be  taken ; 
and  therefore,  though  he  need  not  to  make  his  avowry 
upon  any  person  certain,  yet  he  must  allege  seisin  by 


3838. 


Banks 
against 
Angeix. 


(a)  7  Taunt.  642. 


(b)  8  B.  Moore,  379. 
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the  hands  of  some  tenant  in  certain,  within  forty  years." 
Stat.  11  G.  2.  c.  19.  5.22,  relieves  defendants  from  the 
necessity  of  setting  out  title,  but  not  of  stating  the  lands 
to  be  within  the  fee  or  seigniory,  where  that  is  required 
by  stat.  21  H.  8.  c.  19. 

Lord  Denman  C.  J.  I  am  of  opinion  that  this 
avowry  and  cognisance  cannot  be  sustained.  It  is  not 
within  stat.  21  H,  8.  c.  19.,  because  that  statute  re- 
quires an  averment  that  the  lands  are  within  the  fee  or 
seigniory  of  the  avowant,  which  statement  might  be 
very  important.  Nor  is  it  within  stat.  11  G.  2.  c.  19. 
s.  22.,  because  it  states  merely  that  another  person,  not 
the  avowant,  demised  to  a  tenant  from  whom  the  estate 
came  by  assignment  to  the  person  now  in  arrear.  The 
statute  relieves  defendants  from  doing  more  than  to 
state  "  a  grant  or  demise  at  such  a  certain  rent ;"  but,  if 
the  defendant  alleges  a  demise  by  a  particular  person, 
and  that  not  himself  but  another,  it  requires  no  learning 
or  investigation  to  say  that  such  an  allegation  can- 
not be  sufficient.  Whether  or  not  it  may  properly  be 
averred  that  a  person  unknown  held  and  enjoyed  the 
premises,  it  is  unnecessary  to  say. 

Littledale  J.  The  object  of  stat.  21  H.  8.  c.  19. 
was  to  avoid  the  inconvenience  arising  from  secret  as- 
signments, which  prevented  the  landlord  from  knowing 
how  he  ought  to  avow.  But  the  statute  requires  the 
landlord  to  avow  taking  "  as  in  lands  or  tenements 
within  his  fee  or  seigniory."  Perhaps  it  may  sometimes 
be  unnecessary  to  aver  seisin,  as  in  the  case  put  in 
1  Roll  Abr,  314.  (Avowry)  (A.),  where  it  is  said  that  "if 
a  man  makes  a  gift  in  tail,  rendering  rent,  he  may  avow 

without 
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without  laying  any  seisin,  because  the  reversion  gives  1838. 
him  a  sufficient  'privity,  and  he  shall  count  upon  the  ^Tnks 
reservation  («)."   The  privity  shewn  in  such  a  case  might  against 

Angell. 

be  sufficient,  without  any  allegation  of  seisin ;  but  it  is 
unnecessary  to  decide  that  point,  because  here  no  privity 
is  shewn  between  John  Angell  and  the  defendant.  The 
avowry  and  cognisance  is  therefore  bad  under  stat. 
21  H.  8.  c.  19.  And  it  is  not  sustainable  under  stat. 
11  G.  2.  c.  19.  s.  22.,  for  that  requires  the  defendant  in 
replevin  to  allege  that  the  plaintiff  or  other  tenant  held 
under  a  grant  or  demise,  or  that  the  place  was  parcel 
of  such  tenements  as  there  stated,  which  is  not  done 
here;  and  without  this  the  plaintiff  in  replevin  can- 
not know  how  to  plead.  Nor  can  the  avowry  and 
cognisance  be  good  under  the  two  statutes  taken  toge- 
ther ;  for,  if  that  were  so,  a  defendant  in  replevin  might, 
in  his  pleading,  leave  out  both  tenant  and  landlord.  Of 
two  statutes  dispensing  with  the  requisites  of  the  common 
law  as  these  do,  one  or  the  other  must  be  followed. 

As  to  the  declaration,  it  is  sufficient  after  avowry. 
It  might  be  a  good  cause  of  demurrer  that  the  close  in 
which  the  goods  were  taken  is  not  specified.  The  de- 
fendants, however,  take  upon  themselves  to  say  what 
they  justify  for,  and  admit  by  their  pleading  that  they 
know  the  close  which  is  in  question.  So  as  to  the 
goods ;  a  plaintiff  ought,  properly,  to  specify  them, 
by  the  hundred  weight  or  otherwise;  but  the  defendants 
here  admit  that  some,  at  least,  of  the  goods  mentioned 
in  the  declaration  have  been  taken.  The  cases  as  to 
declarations  in  the  present  form  are  in  some  instances 
contradictory;  but  it  is  too  late  now  to  raise  the  ob- 
jection. 

(a)  3  Via.  Abr.  371,  Avowry 

Williams 
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1838.  Williams  J.    The  avowry  and  cognisance  is  not 

~~  sufficient  under  either  statute.    The  language  of  stat. 

Banks  a  o 

against  21  H.  8.  c.  19.  s.  2.  is  clear,  independently  of  the  au- 
thority  of  Lord  Coke,  for  it  enacts  that  the  lord  may 
avow,  or  his  bailiff  make  cognisance,  "  alleging  in  the 
said  avowry,  cognisance  and  justification,  the  same 
manors,  lands,  and  tenements  to  be  holden  of  him, 
without  naming  of  any  person  certain  to  be  tenant  of 
the  same."  Here  the  pleading  contains  nothing  similar 
or  equivalent  to  such  an  allegation.  There  is  still  less 
doubt  on  stat.  11  G.  2.  c.  19.  That  statute,  for  re- 
moving the  difficulties  there  adverted  to,  provides  that 
the  defendant  shall  not  be  obliged  to  state  in  detail  the 
landlord's  title  ;  but  he  is  still  required  to  shew  that  the 
party  distrained  upon  held  of  the  party  making  the  dis- 
tress. Here  the  demise  alleged  is  by  one  party;  another 
makes  the  avowry,  and  no  connection  is  shewn  between 
them.  The  objection  taken  to  the  declaration  is  matter 
of  special  demurrer. 

Coleridge  J.  The  statute  21  H.  8.  c.  19.  was 
passed  to  meet  the  difficulty  of  knowing  who  the  tenant 
was,  in  the  cases  mentioned  in  the  preamble.  It  there- 
fore dispensed  with  the  naming  of  any  person  certain  as 
tenant ;  but  it  left  the  necessity  for  shewing  specifically 
the  landlord's  title,  as  at  common  law.  Had  this  not 
been  so,  there  would  have  been  no  necessity  for  the  enact- 
ment in  stat.  11  G.  2.  c.  1 9.  5.  22.,  which  meets  the  very 
difficulty.  The  words  used  in  the  statute  of  H.  8., 
"  without  naming  of  any  person  certain  to  be  tenant," 
apply  only  to  the  particular  evil  contemplated  in  the 
preamble,  and  do  not  dispense  with  the  averment  of 
seisin ;  and  to  this  effect  are  the  authorities  cited  in 

Com. 
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Com,  Dig,  Pleader  (3  K  15.).  In  Tar  amor  v.  Chap-  1838. 
man  (a)  the  defendant  avowed  under  the  statute  "  infra  ~" 

Banks 

feodum  et  dominium,"  upon  a  stranger :  the  plaintiff  against 

Angell. 

pleaded  "  non  tenuit"  generally,  without  alleging  tenure 
of  any  one,  and  traversed  the  tenure  alleged :  and  this 
was  held  ill ;  and  it  was  said  that  he  might  traverse 
the  tenure  or  plead  "  hors  de  son  fee,"  but  could  not 
plead  non  tenure  generally  at  the  common  law.  But 
this  would  not  be  so  if  the  defendant  could  avow  under 
the  statute  in  the  manner  attempted  here.  Then,  is 
the  avowry  and  cognisance  aided  by  stat.  11  G,  2.  c.  19. 
s.  22.  ?  The  object  of  that  clause  (as  explained  in 
note  (3)  to  Toole  v.  Longuevill  (b) )  was  to  take  away 
the  necessity  of  stating  a  title  in  detail,  and  proving  it, 
which  often  placed  the  landlord  under  difficulty  ;  and 
it  is  therefore  made  sufficient,  by  this  statute,  to  shew 
a  subsisting  tenancy  by  which  the  party  avowed  upon 
enjoys  under  the  landlord.  But  the  defendant  here 
does  not  profess  to  ground  himself  on  this  statute,  for 
he  shews  a  title  to  which  he  himself  is  a  stranger.  No 
connection  appears  between  him  and  John  Angell.  I 
agree  that  the  defect  in  the  declaration  is  cured  by  the 
defendant's  having  pleaded  over. 

Judgment  for  the  plaintiff. 

(a)  Cro.  Jac.  127.  (b)  2  Wms,  Saund.2S4c. 


The  Queen  against  The  Inhabitants  of  St.  Saturday, 

January  StQth 

John  the  Evangelist. 
This  case  is  reported)  6  A.  $  E.  300.  note  (a). 
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January  20th. 


The  Queen  against  The  Inhabitants  of 
Barmston. 


Father  and  son 
executed  an 
indenture  by 
which  the  son 
was  bound 
apprentice  to 
the  father,  as  a 
tailor,  for 
seven  years, 
antedating  the 
instrument  by 
two  years. 
The  sessions 
found  that  this 
was  fraudu- 
lently done,  to 
evade  the  pro- 
visions of  stat. 
5  Eliz.  c.4., 
and  obtain  the 
benefit  of  a 
seven  years' 
service  by  serv- 
ing five. 

Held,  that 
the  sessions 
were  warranted 
in  this  conclu- 
sion, and  that 
no  settlement 
was  gained  by 
residence  under 
such  appren- 
ticeship, al- 
though the 
parish  insisting 
on  the  settle- 
ment was  not 
party  to  the 
fraud. 


QN  appeal  against  an  order  of  two  justices,  whereby 
Jane  Allman  was  removed  from  the  parish  of  Bee- 
ford  to  the  parish  of  Barmston,  both  in  the  East  Riding 
of  Yorkshire,  the  sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

Gregory  Allman,  the  pauper's  late  husband,  was  the 
son  of  William  Allman,  of  the  township  of  Lissett,  in  the 
East  Riding.  Gregory  Allman,  having  gained  a  settle- 
ment in  Barmston  by  hiring  and  service,  went,  in  1813, 
back  to  his  father's  house  at  Lissett ;  after  which 
he,  being  still  a  minor,  put  himself  apprentice  by  in- 
denture to  his  father,  to  learn  his  trade  of  a  tailor. 
The  indenture  was  produced  at  the  trial,  and  the 
execution  proved.  At  the  time  of  the  execution,  no- 
thing passed  with  respect  to  the  after-mentioned  alter- 
ations. The  indenture  at  first  bore  date  12th  December 
1813,  and  was  for  seven  years ;  but  afterwards,  and 
before  it  was  executed  (but  how  long  before  did  not 
appear),  the  parties,  for  the  fraudulent  purpose  of  en- 
abling G.  A.  to  exercise  the  trade  of  a  tailor,  and  have 
the  full  benefit  of  the  stat.  5  Eliz.  c.  4.  (then  in  force) 
in  that  respect,  after  a  five  years'  apprenticeship,  as  fully 
as  if  he  had  served  seven  years  as  required  by  that 
statute,  caused  the  date  of  the  indenture  to  be  altered ; 
the  year  of  the  reign  of  George  III.  from  the  53d  to  the 
51st,  and  the  year  1813  to  181.1  ;  and  the  figures  1811, 
in  the  body  of  the  indenture,  were  written  over  a  Jine 
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which  had  previously  occupied  the  space  in  which 
they  were  introduced.  Gregory  Allman  served  his 
father  in  Lissett  under  this  indenture  for  five  years. 
There  was  no  evidence,  at  the  trial  of  the  appeal,  to 
shew  that  the  appellant  parish  was  a  party  to  the  alter- 
ation of  the  indenture.  From  the  circumstances  above 
stated,  the  court  of  quarter  sessions  held  the  indenture 
to  be  fraudulent  and  void. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther Gregory  Allman  gained  any  settlement  in  Lissett  by 
serving  his  father  there  under  the  circumstances  above- 
mentioned.    The  case  was  now  argued  (a). 

Alexander  and  Archbold  in  support  of  the  order  of 
sessions.  This  indenture  was  void,  as  an  attempt  to 
evade  stat.  5  Eliz.  c.  4.  Sect.  26  permits  householders, 
dwelling  and  exercising  any  mystery,  &c,  in  corporate 
towns,  to  take  apprentices  for  seven  years  at  least : 
sect.  31  enacts  that  none  shall  exercise  any  craft  or 
occupation  unless  he  shall  have  been  an  apprentice 
therein  seven  years:  and  sect.  41  enacts  that  all 
indentures,  made  otherwise  than  as  according  to  the 
statute,  "  shall  be  clearly  void  in  the  law  to  all  intents 
and  purposes."  It  is  true  that  there  is  a  class  of  cases 
in  which  the  word  void  has  been  construed  to  mean 
voidable.  Rex  v.  St.  Nicholas  in  Ipswich  (b)  is  the  lead- 
ing case  on  this  point.  But  there  no  fraud  was  found, 
and  indeed  there  could  be  none ;  and  the  question  turned 
simply  on  the  language  of  sect.  41.  So  in  Rex  v. 
Evered  (c)  and  Gray  v.  Cookson  (d)  the  indentures  were 

(a)  Before  Lord  Jicnman  C.  J.,  Littlcdale ,  Williams,  and  Coleridge  .Is. 

(b)  Burr.  S.  C.  91.    S.  C.  2  Sir.  1066.  Ca.  A1  Ji.  Temp.  Hardw.  323. 

(c)  Cold,  26.  (d)  16  East,  is. 
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1838.  not  fraudulent.     But  in  Bex  v.  Gravesend  (a)  an  in- 

Th  ^  denture  in  terms  directly  prohibited  by  statute  (10  G.  2. 

against  c.  31.  s.  5.)  was  held  void;  and  there  the  remark  o. 

ants  of  Holt  C.  J.,  in  Bartlett  v.  Vinor  (b),  was  relied  on,  that 

Barmston.  <c  eyery  contract  macje  for  or  about  any  matter  or  thing, 

which  is  prohibited  and  made  unlawful  by  any  statute, 
is  a  void  contract,  though  the  statute  itself  doth  not 
mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on 
the  offender,  because  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the  statute." 
That  principle  applies  to  contracts  made  with  a  fraudu- 
lent intent.  In  Bex  v.  Hij)swell(c)  an  indenture  was 
held  void  for  being  contrary  to  stat.  28  G.  3.  c.  48. 
"for  the  better  regulation  of  chimney-sweepers,  and 
their  apprentices,"  5.  4.,  Bayley  J.  refusing  to  construe 
"  void  "  as  merely  "  voidable,"  where  the  provision  was 
"  introduced  for  public  purposes,  and  to  protect  those 
who  are  incapable  of  protecting  themselves."  The  pro- 
visions of  stat.  5  Eliz.  c.  4.  were  clearly  introduced  for 
a  public  purpose,  and  to  protect  parties  bound  appren- 
tices against  the  risks  arising  from  their  own  inexperience. 
And  it  is  observable  that  the  penal  clause,  sect.  3 1 ,  was  not 
relied  on  in  any  of  the  cases  in  which  the  word  "  void,"  in 
sect.  41,  has  been  construed  as  "  voidable."  An  instru- 
ment executed  with  intent  to  evade  the  bankrupt  laws 
would  be  void  altogether.  An  indenture  not  mention- 
ing the  premium,  nor  stamped  according  to  its  value, 
was  held  absolutely  void  under  stat.  8  Ann.  c.  9.  s.  39.,  in 
Jackson  v.  Warwick  (d).  In  Henfree  v.  Bromley  (e)  an  ar- 
bitrator, after  his  award  was  ready  for  delivery,  altered 

(a)  3  B.  $  Ad.  240.  (b)  Carth.  251. 

(c)  8  B.  $  C.  466.  (d)  7  T.  R.  121. 

(e)  6  East,  309. 
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it ;  and  the  Court  held  that  it  might  be  enforced  as  it 
stood  before  the  alteration.  There  the  alteration  was 
simply  nugatory:  here  the  indenture  was  never  executed 
except  in  furtherance  of  the  fraud.  It  is  true  that 
there  is  no  evidence  that  the  appellant  parish  was  a  party 
to  the  fraud ;  but  the  same  argument  might  have  been 
used  in  favour  of  the  settlement  in  Rex  v.  Gravesend  (a) 
and  Rex  v.  Hipswell  (b).  These  two  cases  shew  the 
unsoundness  of  the  principle,  which  will  be  said  to  have 
been  sanctioned  in  Rex  v.  Tedford{c\  that  fraud  to 
which  the  parish  relying  on  the  settlement  is  not  a  party 
shall  not  defeat  the  settlement.  It  is  true  that,  the  ses- 
sions having  not  only  found  the  fraud,  but  also  stated 
the  facts  from  which  they  infer  it,  this  Court  may  dis- 
cuss the  question,  whether  the  facts  support  the  finding 
of  fraud.  As  to  that,  however,  there  is  clearly  enough 
to  support  the  finding,  the  object  being  manifestly  to 
evade  the  statute.  {Coleridge  J.  If  the  fraud  were  not 
effected  the  argument  fails.  Now  could  not  the  parties 
have  held  each  other  to  the  seven  years  ?]  The  fraud, 
so  far  as  concerns  the  intention  of  the  parties  executing, 
was  complete.  It  is  no  answer  to  this  to  say  that  it  was 
merely  inchoate  because  it  might  have  been  or  was  de- 
feated. If  this  be  not  a  fraud,  it  would  not  be  a  fraud 
to  antedate  the  indenture  by  seven  years  all  but  forty 
days. 


1838. 

The  Queen 
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The  Inhabit- 
ants of 

Barmston. 


R.  C.  Hildyard,  contra.  But  for  fraud,  this  deed 
would  be  good  between  the  parties ;  the  inaccuracy  of 
the  date  being  immaterial ;  Com.  Dig.  Fait,  (B  3.).  As, 
therefore,  the  deed  might  have  been  enforced,  the  find- 


(a)  3  li.  «£•  Ad.  240. 
(<•)  Bur,  S.  a  57. 


(b)  8  B,  $  C.  466. 
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ing  of  the  sessions  cannot  be  supported.  Even  if  the 
deed  be  good  for  five  years  only,  the  settlement  is  not 
defeated,  the  deed  being  merely  voidable ;  Rex  v.  St. 
Nicholas  in  Ipswich  (a).  That  case  was  determined 
upon  consideration,  and  with  the  full  knowledge  that 
the  decision  contravened  the  literal  interpretation  of 
the  statute.  In  Rex  v.  Stoke  Damerel(b)  Holroyd  J. 
appeared  to  think  that  the  same  construction  would  have 
prevailed,  had  not  the  words  in  the  statute  then  under 
consideration  (stat.  56  G.  3,  c.  139.  s.  11.)  been  "no 
indenture "  &c.  "  shall  be  valid  and  effectual"  The 
tendency  of  the  decisions  has  been  to  limit  the  restric- 
tion imposed  by  stat.  5  Eliz.  c.  4. ;  1  Blackst.  Com.  428. 
Rex  v.  St.  Nicholas  in  Ipswich  [a]  is  confirmed  by  Rex  v. 
Evered{c\  Gray  v.  Cookson(d),  and  Rex  v.  St.  Petrox{e). 
The  effect  of  Rex  v.  Hipswell  (g)  and  Rex  v.  Graves- 
end  {Ji)  is  merely  that  statutes  expressly  prohibiting  par- 
ticular bindings  render  instruments  contrary  to  the  en- 
actment void :  but  here,  as  Lord  Tenterden  pointed  out 
in  Rex  v.  Gravesend  (/z),  sect.  26  is  merely  permissive. 
In  Rex  v.  St.  Gregory  (i)  the  authority  of  Rex  v.  St.  Ni- 
cholas in  Ipswich  (a)  was  recognised.  Further,  it  may 
be  contended  that  stat.  54  G.  3.  c.  96.,  by  a  retroactive 
effect,  makes  this  indenture  good  for  the  purposes  of 
settlement.  Again,  there  is  no  fraud.  Rex  v.  Tedford(k), 
Rex  v.  Great  Glenn  (l)f  and  Rex  v.  Kilby  (m),  shew  that 
this  Court  may  examine  whether  the  facts  stated  support 

(a)  Bur.  S.  C.  91.    S.  C.  2  Sir.  1066.    Ca.  K.  B.  Temp.  Hardw.  323. 

(b)  7  B.  $  C.  563.  (c)  Cald.  26. 
(d)  16  Easty  13.  (e)  4  T.  R.  196. 
(g)  8  B.  §•  C.  466.  (Ji)  3  B.  §  Ad.  240. 
(i)  2%.  $  E.  99.  (k)  Bur.  S.  C.  57. 
(I)  5  B.  $  Ad.  188.  (m)  2  M.  f  S.  501. 
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the  inference  of  fraud.    And  Rex  v.  Tedfordia)  shews  1838. 
that  no  fraud  can  defeat  the  settlement,  unless  it  be  a 
fraud  regarding  the  settlement,  as  by  the  parish  which 


The  Queen 


Barmston. 


The  Inhabit- 

insists  on  the  settlement  being  a  party  to  the  fraud ;  Rex  ants  of 
v.  Great  Sheepy  (b).  [Alexander.  That  was  a  parish  bind- 
ing ;  and  the  parish  officers,  who  were  parties  to  the  in- 
denture, were  not  privy  to  the  fraud.]  It  is  contended 
that  fraud  vitiates  ab  initio ;  and  the  instance  of  an  at- 
tempt to  defeat  the  bankrupt  laws  is  suggested.  But,  if 
an  assignment  were  made  for  the  purpose  of  a  fraudulent 
preference,  and  in  fact  the  creditors  were  paid  all  in 
full,  the  assignment  would  not  be  avoided.  So,  if  a 
conveyance  were  made  with  a  false  date,  to  give  a  vote 
under  stat.  2  &  3  W.  4.  c.  45.,  yet,  if  by  lapse  of  time 
the  residence  from  the  real  date  of  the  conveyance 
were  perfected,  the  conveyance  would  not  be  avoided. 
So  a  conveyance  executed  with  a  false^  date  to  give 
such  a  vote  might  confer  a  settlement  under  stat. 
9  G.  1.  c.  7.,  if  30/.  were  paid  and  there  were  forty 
days'  residence.  Fraud  defeats  deeds  only  as  to  the 
object  of  the  fraud.  [Lord  Denman  C.  J.  Grant  v. 
Welchman  (c)  appears  in  point ;  but  that  was  decided 
on  the  authority  of  Gray  v.  Cookson  (d).  Here  the  father 
could  not  have  enforced  the  son's  fulfilment  of  the 
apprenticeship,  being  a  party  to  a  fraud,  which  dis- 
tinguishes the  case  from  Gray  v.  Cookson  (c?).]  Rex 
v.  Harrington  (e)  shews  that  the  settlement  is  not 
affected  by  the  indenture  being  executed  on  a  day 
different  from  that  of  the  date. 

Cur.  adv.  milt. 

(a)  Bur.  S.  C.  57.  (b)  8  Ji.  $  C.  74. 

(r)  16  East,  207.  (r/)  16  East,  13. 

(ej  \A.     E.  618. 
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Lord  Denman  C.  J.,  in  this  term  (January  30th), 
delivered  the  judgment  of  the  Court.  After  stating  the 
facts  relating  to  the  execution,  and  alteration  of  the  in- 
denture, his  Lordship  proceeded  as  follows. 

Under  this  indenture  there  was  a  sufficient  service  to 
gain  a  settlement.  And  if,  as  was  contended,  the  result 
of  this  statement  was  that  the  pauper  was  bound  for 
five  years  only,  we  should  not  have  disturbed  the  rule  of 
law  laid  down  in  Rex  v.  St.  Nicholas  in  Ipswich  («),  and 
so  many  other  decisions.  We  think,  however,  that  the 
state  of  the  case  is  very  different.  The  sessions  have 
found  a  fraudulent  purpose,  and  the  facts  from  which 
they  arrived  at  that  conclusion.  And,  although,  as  was 
contended  by  the  learned  counsel  in  support  of  the 
rule  (and  not  denied  on  the  other  side),  as  the  grounds 
of  the  finding  are  stated,  this  Court  may  examine  into 
its  correctness,  yet  it  is  equally  certain  that  it  will  sus- 
tain the  conclusion  of  the  sessions  where  that  can  be 
reasonably  done :  and  we  think  it  may  in  the  present 
instance. 

When  the  near  relation  of  the  parties  is  con- 
sidered, and,  moreover,  that  there  was  a  purpose  of 
evading  the  statute,  which  certainly  prohibits  the  carry- 
ing on  a  trade  except  by  a  person  who  has  served  an 
apprenticeship  of  seven  years,  under  a  penalty  (i),  we 
are  of  opinion  that  the  sessions  were  well  warranted  in 
concluding  that  the  indenture  was,  by  the  facts  disclosed, 
avoided. 

A  doubt  was  suggested,  upon  the  language  attributed 
to  Lord  Hardwicke  in  the  case  of  Rex  v.  Tedford  (c), 

(a)  Burn  S.  C.  91.  S.  C.  2  Sir.  1066.    Ca.  K.  B.  Temp.  Hardw.  323. 

(b)  Sect  31. 

(c)  2  Bott,  757,  pi.  986,  6th  ed.    S.  C.  Burr.  S.  C.  57. 

whether 
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whether  this  was  a  species  of  fraud  into  which  the  ses- 
sions could  inquire,  as  it  respected  the  conduct  of  the 
parties  themselves  to  the  contract,  and  not  of  either  of 
the  contending  parishes.  When,  however,  the  real 
character  of  a  transaction,  which  may  be  apparently 
regular,  is  in  question,  we  cannot  see  how  the  conduct 
of  the  parties,  upon  which  the  whole  depends,  can  be 
withdrawn  from  consideration,  and  do  not  find  that  any 
such  distinction  as  that  above  alluded  to  has  been  ob- 
served. And,  accordingly,  in  the  case  of  Rex  v.  Graves- 
end  (a),  where  the  indenture  was  regular  upon  the  face 
of  it,  facts  were  proved  in  order  to  shew  that  an  evasion 
of  a  statute  prohibiting  the  master  (a  waterman)  from 
taking  more  than  two  apprentices  was  intended,  and  the 
indenture  was  avoided  thereby. 

We  think,  therefore,  that  the  sessions  were  warranted 
in  drawing  the  conclusion  of  fraud ;  that  the  indenture 
was  therefore  void,  and  that  their  order  should  be  con- 
firmed. 

Order  of  sessions  confirmed. 


The  Queen 

against 
The  Inhabit- 
ants of 

Barmstox. 


(a)  3  B.  $  Ad.  240. 
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Saturday,  'fhe  QUEEN  against  The  Inhabitants  of 

January  20th.  ^  45 

Threkingham. 


In  a  case  of 
settlement  sub- 


appeal  against  an  order  removing  Thomas  Quincey 
mittedtothis  from  the  parish  of  Threkingham  in  the  parts  of 

Court  by  the 

sessions,  it  ap-  Kesteven,  in  the  county  of  Lincoln,  to  the  parish  of  Sut- 
pa^per^nhii^  tertoti,  in  the  parts  of  Holland,  in  the  said  county,  the 
a.nyear,mtoid  the  sessi°ns  quashed  the  order,  subject  to  the  opinion  of  this 
master  (while    Qourt  Up0n  a  special  case.    The  facts  stated,  on  which 

making  the  r  r  7 

bargain)  that    the  decision  ultimately  turned,  were  as  follows.  The 

he  should  want  ^ 

a  holiday  to  go  pauper  was  legally  settled  at  Sutterton  by  parentage. 

to  his  feast, 

and  the  master  He  stated,  on  the  hearing  of  the  appeal  (a)9  "  that  he 

should  have  was  hired  at  May-day  1828  till  the  following  May-day 

purpose.^The  by  William  Moore  of  Pickworth,  in  the  said  parts  of 

Nation  of  at1-"  Kesteven,  farmer,  at  the  wages  of  51. ;  that  he  told  his 

sence i  were  not  master  he  should  want  a.  holiday  to  pro  to  his  feast,  who 

specified.  J  ° 

When  the  feast  agreed  that  he  should  have  one  for  that  purpose ;  that 

was  at  hand, 

the  pauper,  on  this  conversation  took  place  before  the  bargain  was 

a  Sunday,  told  . 

his  master  that  completed,  and  before  he  received  his  earnest ;  that  no 

go^ndthe*0  tmie  was  fixed  as  to  the  duration  of  the  holiday,  but, 

mfgiiTgo  till6  when  the  feast  arrived,  the  pauper  told  his  master  on 

^hthf^'  the  Sunday  that  he  wanted  to  go,  and  that  his  master 

pauper  did.  replied,  '  Very  well,  you  may  go  until  Tuesday  night;' 

Til©  CflSG  Stcitsd 

that  the  sessions 

thought  a  settlement  was  obtained,  inasmuch  as  there  was  no  distinct  period  named  for 
the  holiday,  though  it  might  be  implied  from  the  conversation  that  the  pauper  would  expect, 
according  to  the  contract,  two  or  three  days  to  go  to  his  feast ;  and  the  sessions  discharged 
an  order  removing  the  pauper  to  his  birth-settlement,  subject  to  the  opinion  of  this  Court 
on  the  above  point. 

Held,  that  the  hiring  was  exceptive.    Order  of  sessions  quashed. 

(«)  The  case  here  stated  an  attempted  proof  of  a  settlement  by  hiring 
and  service  in  Falkingkam,  but  added,  that  the  sessions  held  that  contract 
to  have  been  dissolved  before  the  end  of  a  year ;  and  no  question  was 
submitted  to  this  Court  on  the  subject* 

that 
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that  the  pauper  accordingly  went  to  his  feast  on  the  3838. 
Sunday,  and  returned  on  the  Tuesday  night  following. "    The  queen 
The  Court  of  Quarter  Sessions  were  of  opinion  that  Th^™fbit- 

the  settlement  at  Pichworth  was  good,  inasmuch  as  there       ants  of 

°      (  Threkingham. 

was  no  distinct  period  named  for  which  the  pauper  was 
to  have  his  holiday,  although  it  might  be  implied  from 
the  conversation  between  the  master  and  the  pauper 
that  the  latter  would  expect,  according  to  his  contract 
(a  holiday  having  been  stipulated  for),  two  or  three  days 
to  go  to  his  feast ;  and  they  quashed  the  order,  subject 
to  a  case  for  the  opinion  of  this  Court  upon  the  point  in 
question. 

N.  R.  Clarice,  in  support  of  the  order  of  sessions* 
This  was  not  an  exceptive  hiring.  The  conversation 
on  the  subject  of  a  holiday  was  too  loose  and  general  to 
constitute  an  agreement.  The  period  of  absence  was 
not  defined,  but  was  left  to  be  settled  by  the  master 
when  the  time  should  come.  The  pauper  stated  that 
he  should  want  a  holiday,  merely  lest,  when  the  de- 
mand should  be  made,  the  master  might  think  it  un- 
reasonable :  the  time  of  the  feast  was  not  mentioned  ; 
and,  when  it  came,  the  pauper  asked  leave,  and  the 
master  fixed  the  period  of  absence.  [Lord  Denman  C.J. 
The  agreement  must  at  least  have  contemplated  time 
enough  for  going  and  returning ;  and  at  the  period  of 
feast,  whenever  that  was.]  A  mere  time  for  going  and 
returning  was  not  the  object  of  the  contract;  something 
more  indefinite  was  meant.  \_Coleridge  J.  Must  not  this- 
have  been  a  stipulation  for  a  day's  absence  at  least  ?J 
Ilex  v.  Leamington  Priors  {a)  may  be  cited  on  the  other 


(a)  8  Dowl,  #  R.  329. 


side 
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The  Queen 

against 
The  Inhabit- 
ants of 
Threkingham. 


side ;  but  in  that  case  there  was  an  express  stipulation 
for  two  or  three  days.  The  sessions  have  found  in 
favour  of  the  yearly  hiring,  and  this  Court  will  not  in- 
terfere with  their  decision  if  there  be  any  premises  to 
warrant  it;  Rex  v.  Rosliston  (a),  Rex  v.  St.  Martin, 
Leicester  (b). 


Thesiger,  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  The  sessions  here  have  given 
us  the  very  words  employed  by  the  parties  ;  and  it  ap- 
pears that  the  servant  told  his  master  he  should  want 
some  time  to  go  to  his  feast,  and  the  master  agreed  he 
should  have  a  holiday  for  that  purpose.  We  must 
consider  that  to  be  an  exceptive  hiring. 


Littledale  J.  concurred. 


Williams  J.  I  am  of  the  same  opinion.  The  cases 
shew  decisively  that  where  there  is  a  stipulation  for 
time  during  the  year  the  extent  of  it  is  not  material. 


Coleridge  J.  It  is  an  exceptive  hiring  if  any  part 
of  the  year  is  excepted.  The  sessions  appear  to  have 
taken  a  wrong  view  of  the  stipulation  as  to  a  holiday. 

Order  of  sessions  quashed. 

(a)  8B.  8?  C.  668.     ^  (b)  8  B.  $  C.  674. 
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BlNNS,  PlSTELL,    and  GaTLIFFE,    Assignees    Of  Tuesday, 

TT  _        .  -r>w   l  •         January  21st. 

Harrison,   an    Insolvent    Debtor,  against 
Towsey. 

ASSUMPSIT  for  money  bad  and  received  to  the  Under  stat. 
p.        i  •     *  nn    i  .  .  x         ,   7  G.  4.  c.  57. 

use  or  the  plaintiffs  (not  saying  as  assignees),  and  5.  32.,  an  as- 
on  an  account  stated.    Plea,  non  assumpsit.  propTrl^by  an 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Mid-  made 

'  alter  the  com- 

dlesex  sittings  after  Trinity  term,  1836,  it  appeared  that  mencementof 

0  y  his  lmpnson- 

the  insolvent  was  arrested  in  May  1834,  and  was  dis-  ment,  and 

before  the  as- 

charged  under  the  Insolvent  Debtors'  Act  in  December  signment  to  the 

.  -.  .  .       ,  provisional 

1835,  having  executed  the  assignment  to  the  provisional  assignee,  for 

assignee  on  17th  June  1835.    The  provisional  assignee  aifthTcre-°f 

assigned  to  the  plaintiffs  in  January  1836.  fictb^ofTn"" 

By  indenture,  dated  14th  November  ISM,  between  debts  owing  to 

J  the  creditors 

the  insolvent  of  the  first  part,  the  two  plaintiffs,  Binns  j°ining  \n  the 

deed,  without 

and  Pistell,  a  person  named  Hutton,  and  the  defendant,  new  consider- 
of  the  second  part,  and  the  bona  fide  creditors  whose  pressure,  is 
names  and  seals  were  thereunto  subscribed  of  the  third  volcTas  against 
part,  reciting  that  the  insolvent  had  become  involved  in  "  act  • 

debt,  and  rendered  liable  to  the  payment  of  monies  fnd  he  Ina^. 

1    J  bring  an  action 

which  he  was  unable  to  pay  and  discharge  in  full  at  for  ™oney  had 

and  received 

present,  and  therefore,  in  order  to  render  to  them  the  against  the 

trustee  under 

utmost  satisfaction  in  his  power,  he  had  proposed  to  such  deed,  for 

11  i*         1       1  i  1  any  sum  which 

assign  all  his  real  and  personal  estate  whatsoever  and  the  latter 

wheresoever,  debts,  and  effects,  to  any  two  or  more  of  rcceivcs' 

his  creditors,  in  trust  for  themselves  and  the  rest  of  the 

creditors  rateably,  reserving  to  himself  any  surplus,  as 

under  a  commission  of  bankruptcy,  and  reserving  to 

himself  the  annual  dividends  of  2096/.  in  the  3  per  cent. 

reduced, 
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1838.  reduced,  standing  in  the  name  of  trustees,  and  by  them 
paid  to  him  half  yearly,  upon  condition  of  being  released 

BlNNS 

against  and  discharged  from  his  several  debts  in  manner  there- 
inafter provided,  to  which  the  parties  of  the  second  and 
third  parts  had  agreed,  and  had  chosen  the  parties  of 
the  second  part  to  be  trustees  for  the  same  accordingly ; 
reciting,  also,  that  the  insolvent  was  entitled  for  his 
separate  use,  under  his  marriage  settlement,  to  the  in- 
terest or  annual  dividend  on  3000/.,  or  thereabouts,  in 
the  3  per  cent,  reduced,  standing  in  the  names  of  trus- 
tees, which  the  insolvent  proposed  to  assign  to  the  par- 
ties of  the  second  part,  to  the  uses  and  for  the  purposes 
thereinafter  declared ;  reciting,  also,  that  the  insolvent 
was  interested  in  certain  leasehold  property  therein  de- 
scribed, which  he  also  proposed  to  assign  (as  before) ; 
reciting  also,  that  he  was  possessed  of  sundry  plate, 
linen,  books,  and  other  effects,  and  had  various  debts 
due  to  him,  all  of  which  he  had  agreed  to  assign  (as 
before),  as  also  all  his  real  and  personal  estates  and 
effects  whatsoever  and  wheresoever,  except  the  annual 
dividends  on  the  2096/. :  it  was  witnesed  that,  for  and  in 
satisfaction  of  all  the  debts  and  demands  due  to  the  cre- 
ditors, parties  thereto,  of  the  second  and  third  parts, 
and  in  consideration  of  5s.,  the  insolvent  bargained,  sold, 
assigned,  transferred,  and  set  over  the  property  men- 
tioned in  the  recital  (except  the  2096/.),  and  all  other 
the  estate  and  effects  of  what  nature  or  kind  soever  and 
wheresoever,  habendum  to  the  parties  of  the  second  part, 
their  executors,  administrators,  and  assigns,  in  trust  to 
receive,  sue,  &c,  and  (after  payment  of  expenses)  to 
divide  among  themselves  and  other  bona  fide  creditors, 
parties  thereto  of  the  third  part,  rateably.  The  insol- 
vent then  appointed  the  parties  of  the  second  part  his 

attorneys 
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attorneys  to  demand,  &c.  (upon  the  trusts  therein-before  1838. 
declared),  and  the  said  parties  covenanted  to  divide,  ^ 
&c. :  "  in  consideration  whereof,  and  of  this  assignment,  against 

ToWSEY. 

the  respective  creditors,  parties  hereto,  of  the  second 
and  third  parts,  do  severally  and  respectively  accept 
the  hereinbefore  assigned  estate  and  effects,  in  full  pay- 
ment and  satisfaction  of  all  their  respective  debts  and 
demands."  The  indenture  was  signed  and  sealed  by 
the  insolvent,  several  creditors,  and  the  four  parties  of 
the  second  part,  including  the  plaintiffs  Binns  and 
PistelL 

In  November  1835,  after  the  assignment  to  the  pro- 
visional assignee,  and  before  the  assignment  by  him  to 
the  present  plaintiffs,  the  defendant,  acting  under  the 
indenture,  received  37/.  2s.  on  account  of  the  dividends 
due  in  October  1835  on  stock  assigned  to  the  trustees, 
and  also  117.  on  account  of  the  dividends  on  the  2096/. 
stock  reserved  to  the  insolvent  by  the  same  indenture. 
The  action  was  brought  for  the  48/.  2s.  No  evidence 
was  given  of  the  insolvent  having  executed  the  deed  of 
14th  November  1834  under  pressure  from  creditors. 

On  these  facts,  the  Lord  Chief  Justice  directed  a 
verdict  for  the  plaintiffs,  giving  leave  to  the  defendant 
to  move  for  a  nonsuit,  or  reduction  of  damages.  In 
Michaelmas  term,  1836,  Blackburne  obtained  a  rule  ac- 
cordingly (a). 

Cresswell  and  Cleasby  now  shewed  cause.  This  deed  is 
fraudulent  and  void  as  against  the  assignees,  under  stat. 

(a)  On  moving,  Blackburne  contended  that,  as  two  of  the  plaintiffs 
had  joined  in  the  indenture  of  14th  November  ]834,  that  indenture  could 
not  now  he  objected  to  by  them  as  invalid.  But  this  point  was  not  in- 
sisted upon  in  the  argument  on  shewing  cause. 

7  G.  4. 
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1838.       7  G.  4.  c.  57.  5.32.    It  was  voluntary;  and  it  was  an 
assignment  of  property  to  creditors  for  the  benefit  of 

BlNNS 

against  creditors.  Davies  v.  Acocks  {a)  will  be  cited.  There  it 
was  held  that  an  assignment  of  effects  by  a  debtor  in  a 
state  of  insolvency,  for  the  benefit  of  all  the  creditors, 
was  not  fraudulent  within  the  section.  But  there  the 
debtor  executed  the  deed  under  pressure  from  his  cre- 
ditors, of  which  there  was  no  evidence  here.  It  is  true 
that  Lord  Abinger  C.  B.  expressed  an  opinion  that 
an  assignment  for  the  benefit  of  all  creditors  could 
not  be  a  fraud  under  the  statute,  on  the  ground  that 
it  merely  furthered  the  object  of  the  statute,  which 
was  an  equal  distribution.  But  this  was  not  ne- 
cessary to  the  decision  of  the  case ;  and  Alderson  B. 
declined  to  adopt  the  same  view,  pointing  out  the  dif- 
ference between  a  distribution  under  the  management  of 
the  officer  of  the  Court,  and  one  managed  by  a  trustee 
selected  by  the  debtor.  And  the  language  of  the  section 
is  general,  "  to  any  creditor  or  creditors"  for  the  use, 
&c,  "  of  any  creditor  or  creditors  :"  there  is  nothing  to 
confine  the  operation  to  cases  where  only  a  part  of  the 
creditors  take  the  benefit,  which  seems  to  have  been 
Lord  Abinger's  interpretation.  The  ordinary  mean- 
ing of  the  words  should  be  adhered  to,  as  was  said  of 
this  statute  in  the  judgment  of  the  Court  of  Exche- 
quer' in  Becke  v.  Smith  (b).  And  it  would  be  dangerous 
to  allow  an  insolvent  to  select  his  own  trustee,  and  make 
his  own  terms,  excluding  such  creditors  as  will  not 
assent  to  the  choice  of  that  trustee,  or  to  those  terms, 
and  all  creditors  who  may  not  know  of  the  assignment. 
The  policy  of  the  act  is  to  vest  every  thing  in  the 

(a)  2  C.  M.  $  R.  461.    S.  C.  5  Tyrwh.  963.      {b)  2  M.  %  IF.  195. 

assignee, 


i 
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assignee,  even  goods  of  which  the  insolvent  is  only  1838. 
reputed  owner;  sect.  30.  The  act  distributes  among  BlNNS 
all  the  creditors  without  restriction  ;  and  many  parts  against 

J    r  TOWSET. 

of  its  machinery  (such,  for  instance,  as  respect  the 
accounting  by  the  assignee,  ss.  35,  36,  the  distribution 
under  s.  37,  and  the  notice  to  creditors  under  5.  42,  and 
the  enactment  as  to  omissions  in  the  insolvent's  schedule, 
s.  70)  would  be  evaded :  it  cannot  therefore  be  said 
that  such  a  deed  carries  into  effect  the  object  of  the  act. 
In  Owen  v.  Body  {a\  even  independently  of  stat.  7  G.  4. 
c.  57.,  it  was  held  a  sufficient  objection  to  an  assign- 
ment that  creditors  could  not  .take  the  benefit  of  it 
without  becoming  partners  in  trade.  Section  32  declares 
all  deeds  like  the  present  fraudulent  and  void,  if  made 
within  three  months  before  the  commencement  of  the 
imprisonment,  or  with  the  intention  of  petitioning. 
[Coleridge  J.  This  is  not  made  either  "  within  three 
months  before  the  commencement  of  such  imprison- 
ment," or  with  the  intention  of  taking  the  benefit  of 
the  act.]  The  section  avoids  deeds  made  as  described 
in  the  early  part:  and  then  the  proviso  exempts 
from  this  enactment  all  deeds  not  made  within  three 
months  before  the  imprisonment,  or  with  the  intent  of 
petitioning.  But  the  expression,  "  unless  made  within 
three  months  before  the  commencement  of  such  impri- 
sonment," does  not  exclude  deeds  made  after  the  im- 
prisonment :  it  prescribes  only  the  period  before  which 
any  deeds  may  be  executed  without  being  avoided, 
unless  made  with  the  intention  of  petitioning :  this  was 
pointed  out  in  the  judgment  of  the  Court  of  Exchequer 
in  Becke  v.  Smith  (Z>).    Another  objection  to  the  deed 


(«)  5  A.  #  /:.  30. 
Vol.  VII. 


(6)  2  jtf.  $  '/'.  198. 

3  M 


is 
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is  that  it  is  not  an  assignment  of  all  the  property;  a 
part  is  reserved  to  the  insolvent.  [Coleridge  J.  It 
was  urged,  in  support  of  the  rule,  that  the  plaintiffs  did 
not,  in  the  declaration,  claim  in  their  representative  ca- 
pacity (#).]  This  money  never  was  received  to  the  use 
of  the  insolvent;  it  may  therefore  be  described  as 
received  to  the  use  of  the  plaintiffs  in  their  individual 
characters.  The  objection,  if  it  be  one,  is  on  the  re- 
cord. 

Cottingham,  contra.  The  verdict  must  certainly  stand 
as  to  the  HZ.  received  on  the  fund  reserved  to  the  in- 
solvent :  that  would  not  be  protected  by  the  assignment. 
The  question  is,  whether  the  assignment  can  be  sup- 
ported as  to  the  rest.  Now,  independently  of  the  sta- 
tute, such  an  assignment  is  undoubtedly  valid ;  Holbird 
v.  Anderson  (b),  Pickstoch  v.  Lyster  (c).  Then  it  is  not 
fraudulent  under  the  statute ;  for  its  object  was,  not  to 
defeat,  but  to  further,  the  objects  of  the  statute.  As  to 
this,  Davies  v.  Acocks  (d)  is  an  authority.  The  argu- 
ments urged  against  the  assignment,  in  that  case,  are 
nearly  the  same  with  those  used  against  the  present 
rule.  In  the  bankrupt  act,  6  G.  4.  c.  16.,  passed  the 
year  before  this  statute,  sect.  4  expressly  declares  an 
assignment  for  the  benefit  of  all  the  creditors  (unless 
under  the  circumstances  there  pointed  out)  an  act  of 
bankruptcy ;  had  the  legislature  intended  in  this  act 
to  avoid  such  a  conveyance,  the  intention  would  have 
been  expressed,  as  in  the  prior  act. 

(a)  On  this  point,  Blachburne,  in  moving,  cited  Henshall  v.  Roberts, 
5  East,  150 ;  and  Brigden  v.  Parkes,  2B.  $  P.  424. 

(6)  5  T.  R.  235.  (c)  3M.fr  S.  371. 

(d)  2  C.  M.  §  R.  461.    S.  C.  5  Tyrwh.  963. 

Lord 
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Lord  Denman  C.  J.    The  question  is,  whether  this  1838. 
deed  be  fraudulent  under  sect.  32  of  stat.  7  G.  4.  c»  57. 

BlNNS 

The  debtor  here,  after  his  imprisonment,  being  in  in-  against 
solvent  circumstances,  has  voluntarily  assigned  effects 
to  creditors,  for  the  benefit  of  creditors  :  the  assignment 
therefore  falls  within  all  the  conditions  of  the  enacting 
part  of  the  section.  We  need  not  enquire  how  the 
law  stood  before  the  statute.  By  the  proviso  in  the 
same  section,  no  such  assignment  is  to  be  deemed  frau- 
dulent and  void,  u  unless  made  within  three  months  be- 
fore the  commencement  of  such  imprisonment,"  or  with 
the  intention  of  petitioning.  Here  it  was  not  imputed 
that  the  assignment  was  made  with  the  intention  of 
petitioning :  is  it  then  within  the  exception  of  the  pro- 
viso, as  not  being  made  within  three  months  before  the 
commencement  of  the  imprisonment  ?  I  think  not.  If 
it  were,  the  proviso  would  protect  all  deeds  made  sub- 
sequently to  the  imprisonment,  unless  made  with  the 
intention  of  petitioning;  and  that  is  inconsistent  with 
the  enacting  part  of  the  section.  The  proviso  clearly 
refers  only  to  deeds  made  before  the  imprisonment. 
The  intention  of  procuring  a  discharge  is,  under  the  pro- 
viso, to  invalidate  the  deed ;  that  seems  to  point  to  a 
time  antecedent  to  the  arrest  And  this  is  consistent 
with  the  decision  of  the  Court  of  Exchequer  in  Davies 
v.  Acocks(a),  In  that  case  it  was  attempted  to  shew 
that  the  assignment  was  voluntary,  from  the  insolvent's 
motive,  which  therefore,  if  fraudulent  at  all,  must  have 
been  so  independently  of  the  statute,  or  the  argument 
would  not  have  been  supported;  and  the  Court  held 
that  there  was  not  such  a  motive  as  made  the  con- 
veyance voluntary.    Here  the  question  relates  to  fraud 

(</)  2  a  M.  $  R.  461.     S.  C.  5  Tyrwk, 
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in  the  statutable  sense,  on  the  ground  of  the  deed  being 
voluntary.  In  Arnell  v.  Bean  (<z),  to  which  my  brother 
Coleridge  has  drawn  our  attention,  there  was  a  consider- 
ation for  the  assignment,  which,  as  the  Court  held, 
prevented  the  assignment  from  being  voluntary  and 
fraudulent  within  the  thirty-second  section.  Here  the 
assignment  appears,  on  the  facts  of  the  case,  to  be 
voluntary;  and  it  is  therefore  fraudulent  within  the 
section. 

Littledale  J.  Without  enquiring  whether  the  re- 
servation to  the  insolvent  be  sufficient  to  invalidate  the 
deed,  we  are  to  consider  whether  an  assignment  be 
voluntary,  where  a  party  assigns  all  his  property  for  the 
benefit  of  all  his  creditors.  It  seems  to  me  that  the 
assignment  is  voluntary,  if  it  be  made  without  consider- 
ation. That  is  one  way  in  which  the  assignment  may 
be  voluntary.  The  debtor  gives  up  all  his  effects  to  his 
creditors ;  and,  not  being  able  to  pay  them  in  full,  he 
pays  a  part  to  each  rateably ;  so  that  there  is  no  new 
consideration.  If  there  were  a  new  consideration,  I 
should  say  that  the  assignment  was  not  of  itself  volun- 
tary :  but  the  absence  of  such  a  new  consideration  makes 
it  voluntary.  If  the  assignment  were  made  under  the 
pressure  of  creditors,  that  also  would  make  it  not 
voluntary.  These  two  circumstances,  pressure  of  cre- 
ditors and  new  consideration,  constitute  the  only  cases 
which  occur  to  me,  in  which  the  assignment  would  not 
be  voluntary.  Then,  it  being  so,  what  are  the  pro- 
visions of  sect.  32  ?  The  word  "  creditors "  is  not 
confined  to  the  ease  where  a  part  only  of  the  creditors 

(a)  8  Bing.  87. 
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are  benefited,  but  extends  also  to  an  assignment  for  the  1838. 
benefit  of  all.  Therefore,  by  the  enacting  part  of  the  BlNNS 
section,  the  deed  is  void.    Then  does  the  proviso  re-  against 

ToWSEY. 

strict  the  effect  of  the  enacting  part  to  assignments 
executed  within  the  three  months  before  the  commence- 
ment of  the  imprisonment,  excluding  those  made  after  ? 
If  so,  the  assignment  here,  being  made  after  the  com- 
mencement of  the  imprisonment,  would  not  satisfy  the 
conditions  of  the  clause ;  for  it  was  not  suggested  that 
it  was  executed  with  the  intention  of  petitioning.  But 
my  opinion  is,  that  the  proviso  was  intended  to  apply  to 
such  conveyances  only  as  should  be  made  before  the 
commencement  of  the  imprisonment,  and  to  provide 
which  of  such  conveyances  should  be  within,  and  which 
should  be  excluded  from,  the  enacting  part  of  the  clause. 
For  that  enacting  part  makes  such  conveyances  void, 
whether  made  before  or  after  the  imprisonment.  The 
result  clearly  is,  that  all  such  conveyances  are  avoided 
if  made  after  the  commencement  of  the  imprisonment, 
and,  also,  if  made  within  three  months  before  such 
commencement,  and,  also,  if  made  at  any  time  with  the 
intent  of  petitioning. 

Williams  J.  Although  one  might  have  wished  that 
the  language  of  the  section,  including  the  proviso,  were 
more  significant  than  it  is,  I  think  there  is  no  practical 
difficulty  in  the  language.  If  indeed  we  interpret  the 
proviso  in  its  most  obvious  and  direct  sense,  it  will  be 
inconsistent  with  the  enacting  part;  for  it  will  then 
protect  all  conveyances  made  after  the  imprisonment, 
which  clearly  was  not  intended.  Next,  I  think  that,  on 
the  grounds  which  have  been  stated,  this  was  a  volun- 
tary conveyance.  If  that  be  so,  I  cannot  agree  that 
:;  M  S  such 
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such  a  deed  is  equivalent  to  the  statute,  in  intention  or 
effect.  If  that  were  held,  we  should  be  allowing  a 
private  instrument  to  interfere  with  the  operation  of  the 
Insolvent  Debtors'  Act. 

Coleridge  J.  There  are  two  questions  here ;  first, 
whether  the  deed  be  within  the  enacting  part  of  the 
section ;  and,  secondly,  whether,  if  so,  it  be  within  the 
protection  of  the  proviso.  Now,  on  looking  at  the 
words  of  sect.  32,  it  is  perfectly  clear  that  this  convey- 
ance satisfies  every  condition  of  the  enacting  part.  It 
is  said  that  the  word  "  creditors "  does  not  apply  to 
cases  where  the  assignment  is  for  all  the  creditors.  I 
cannot  agree  to  that.  In  Arnell  v.  Bean  (a)  we  find  a 
definition  of  a  voluntary  conveyance.  It  is  there  said 
to  be  "  either  an  assignment  made  without  such  valuable 
consideration  as  is  sufficient  to  induce  a  party  acting 
really  and  bond  Jtde  under  the  influence  of  such  con- 
siderations, or  an  assignment  made  in  favour  of  a  par- 
ticular creditor  spontaneously,  and  without  any  pressure 
on  his  part  to  obtain  it."  Now  this  is  the  case  of  a 
party  assigning,  not  indeed  for  a  particular  creditor,  but 
for  all,  spontaneously,  and  without  pressure  or  new  con- 
sideration. It  is  not  like  the  case  of  an  assignment  for 
the  benefit  of  a  creditor  holding  a  security  that  over-rides 
the  property  assigned :  which  assignment  has  been  held 
not  voluntary.  Such  a  deed  as  the  present,  if  upheld, 
would  prevent  the  distribution  under  the  Insolvent 
Debtors'  Act.  Then,  secondly,  as  to  the  proviso.  It 
is  not  suggested  that  there  was  any  intention  of  petition- 
ing at  the  time  of  the  assignment.    Then  does  the  case 

(a)  8  Bing.  87. 
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fall  within  that  part  of  the  proviso  which  enacts  that  1838. 
no  such  assignment  shall  be  deemed  fraudulent  and  void  Z 

&  BlNNS 

as  against  the  assignee,  unless  made  within  three  months  against 

ToWSEY 

before  the  commencement  of  such  imprisonment  ?  That, 
I  think,  is  limited  to  the  case  of  conveyances  made  before 
the  imprisonment.  If  not,  it  would  destroy  the  effect 
of  the  enacting  part  of  the  clause  in  all  cases  of  deeds 
made  after  the  imprisonment  commenced ;  whereas  the 
language  of  the  enacting  part  clearly  shews  that  it  points 
to  conveyances  made  after  that  period.  And  there  are 
obvious  reasons  why,  in  the  case  of  conveyances  made 
before  the  imprisonment,  the  result  should  be  made  to 
depend  upon  the  distance  of  time ;  but,  after  imprison- 
ment, the  legislature  absolutely  takes  away  from  the 
party  all  control  over  his  property  which  could  have 
the  effect,  in  case  of  a  subsequent  application  to  the 
Insolvent  Debtors'  Court  (for  it  is  to  be  remembered 
that  it  is  upon  this  supposition  that  the  clause  applies), 
of  interfering  with  the  distribution  under  the  act. 

Rule  discharged. 
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Tuesday  Craven  against  Sanderson  and  Others. 

January  2  J  St.  *-> 

An  inhabitant    T>ROHIBITION.      The   declaration   stated  that 

of  the  parish  of  Jl 

w.  was  libelled  whereas  "  the  parish  of  Wakefield,  in  the  county 
ment°ofPrates  and  diocese  of  York,  now  is,  and  from  time  whereof" 
j^airCrf  tile*"*  " katn  heen,  an  ancient  parish  and  a  parish  church 
parish  church,    be]or)pung  to  the  same;  and  whereas,  during  all  that 

and  of  certain  S>    &  »  '  fc> 

chapels  built     time,  the  said  parish  hath  been  and  is  divided  into  cer- 

within  the  r 

parish,  under    tain  townships,  that  is  to  say,  the  townships  of  Wake- 

stats.  58  G.  3.  r  J  r 

c  45.,  59  G.  3.  field,  Stanley-cum-Wrenthorpe,  Alverthorpe-cum-Thornes, 

c.  134.  and 

3  G.  4.  c,  72.  and  Horbnry,  and  the  inhabitants  of  the  said  townships 
p^ohibitioi^  m  have  been,  during  all  that  time,  and  still  are,  liable  to 
the  rate  was'  contribute  to  the  repairs  of  the  parish  church;  and 
improperly  laid  wnereas,  since  the  making  of  an  act"  &c.  (3  G.  4?. 

on  a  part  of  °  v 

the  parish  only,  c.  72.)  "entitled  An  Act  to  amend  and  render  more 

excluding  the 

township  of  H.  effectual  two  acts,  passed  in  the  58th  and  59th  years  of 

Plea,  that  the 

chapels  were  his  late  Majesty,  for  building  and  promoting  the  build- 
built  in  aid  of  -     ,     .      ,     ,       .       .  .  "  . 

the  parish  ing  ot  additional  churches  in  populous  parishes,  three 

therThas^     chapels  have  been  erected  and  built  within  the  parish 

immemorially  of  WaJceJleld  by  virtue  Qf  the  gaiJ  act  and  other  acts  Qf 
been  a  chapel  J 

in  H.y  at  which  parliament  then  in  force  for  the  building  of  additional 

the  inhabitants    1  ° 

of//,  have  re-   churches  in  populous  parishes,  that  is  to  say,  one  chapel 

ceived  all  divine 
rites  and  ser- 
vices ;  that  the  costs  of  repairing  the  chapel  have  been  immemorially  defrayed  by  the 
inhabitants  of  H.  and  no  others  ;  that  from  time,  &c,  no  rate  for  repairing  the  pa- 
rish church  has  been  laid  on  any  person  in  H. ;  and  that  the  inhabitants  of  H.  have  from 
time,  &c,  been  exempt  from  contributing  to  the  repairs  of  the  parish  church.  A 
verdict  having  been  given  for  the  defendants  on  a  traverse  upon  this  plea, 

Held,  on  motion  for  judgment  non  obstante  veredicto,  that  the  Court  must,  after  verdict, 
intend  the  chapel  to  have  been  coeval  with  the  church  (although  that  fact  was  not  pleaded) : 
And  that,  the  chapel  and  church  being  coeval,  and  the  inhabitants  having  always  been 
exempt  from  the  church-rate,  no  rate  for  repairing  the  church  could  now  be  imposed  upon 
them. 

Also  that,  under  stat.  3  G.  4.  c.  72.  5.  20.,  which  directs  that  chapels  built  under  the 
two  first-mentioned  acts  or  that  act  shall  be  repaired  by  the  parishes  or  places  at  large  to 
which  they  belong,  the  new  chapels  mentioned  in  the  above  pleadings  were  repairable  by  the 
district  which  repaired  the  church  j  viz.  the  parish  of  W,  minus  the  township  of  H. 
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in  Stanley  aforesaid,  appropriated  to  an  ecclesiastical  1838. 
district  ascertained  and  marked  under  and  by  virtue  ~ 

*  Craven 

of  the  said  acts  of  parliament,  and  also  another  chapel  against 

Sanderson. 

in  Alverthorpe  aforesaid,  also  appropriated  to  an  ec- 
clesiastical district  ascertained  and  marked  under  and 
by  virtue  of  the  acts  aforesaid,  and  another  chapel  in 
Thornes  aforesaid,  not  appropriated  to  any  ecclesiastical 
or  other  district ;  and  whereas,  under  and  by  virtue  of 
the  said  acts,  and  by  the  law  of  the  land,  the  repairs 
of  the  said  district  chapels  of  Stanley  and  Alverthorpe 
should  be  made  by  the  parish  at  large,  or  by  the  districts 
to  which  they  respectively  belong,  by  rates  to  be  raised 
within  the  districts  respectively,  and  the  repairs  of  the 
said  chapel  in  Thornes  by  the  parish  of  Wakefield  at 
large ; "  and  whereas,  in  the  vestry  of  the  said  parish 
church,  on  the  11th  of  August  1831,  the  churchwardens 
and  the  inhabitants  of  the  said  parish,  or  the  major  part 
of  them,  made  a  rate  upon  the  parishioners,  inhabitants 
of  the  said  parish,  for  certain  repairs  of  the  said  parish 
church  and  chapels,  by  which  rate  the  parishioners, 
inhabitants  of  the  township  of  Horbury,  were  not  rated 
to  the  repairs  of  the  said  church  and  chapels,  and  the 
parishioners,  inhabitants  of  the  said  townships  of 
Wakefield,  Stanley-cum-Wrenthorpe,  and  Alverthorpe-cum- 
Thornes,  only,  by  the  said  rate,  were  rated  to  the  said  re- 
pairs, excluding  Horbury  and  the  parishioners  inhabitants 
thereof  from  contribution  of  the  said  rate  to  the  said 
repairs;  and  the  said  plaintiff,  before  and  at  the  time 
of  the  making  of  the  said  rate,  and  thence  hitherto, 
has  been,  and  still  is,  a  parishioner  inhabitant  in  the 
township  of  Wakefield  aforesaid;  yet  the  said  defend- 
ants, churchwardens  of  the  said  parish,  well  knowing 
Sec,  but  pretending  that  the  parishioners  inhabitants 

of 
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1838.      of  the  said  township  of  Horbury  are  not  liable  to  con- 

~  tribute  or  be  rated  to  the  repairs  of  the  said  parish  church 

Craven 

against      or  chapels,  by  reason  of  some  supposed  custom,  prescrip- 

A.NDERSON. 

tion,  or  law  of  the  land,  and  that  the  repairs  of  the 
district  chapels  "aforesaid  should  and  ought  to  be  made 
by  the  said  parishioners  inhabitants  of  the  said  town- 
ships of  Wakefield,  Stanley-cum-  Wrenthorpe,  and  Alver- 
thorpe-cum-Thornes  only,  and  that  the  repairs  of  a 
certain  chapel  in  Horbury  aforesaid  have  been  imme- 
morially  made  by  the  parishioners  inhabitants  of  the 
said  township  of  Horbury  only,  and  that  the  said  rate 
in  respect  of  the  said  premises  was  and  is  a  valid  rate, 
and  intending  to  aggrieve,  &c. :  the  declaration  then 
stated  the  libel  of  the  defendants  in  the  Spiritual  Court, 
alleging  a  rate  to  have  been  made  on  the  parishioners, 
inhabitants,  or  persons  rateable  in  the  parish,  for 
houses,  lands,  &c,  held,  occupied,  and  enjoyed  within 
the  townships  of  Wakefield,  Slanley~cum-Wrenthorpe, 
and  Alverthorpe-cum-Thornes,  for  the  repairs  and  other 
expenses  of  the  parish  church,  the  church  or  chapel  of 
St.  John,  Wakefield,  and  the  chapels  built  as  aforesaid 
under  the  church-building  acts,  to  which  rate  the  plain- 
tiff was  assessed,  and  which  rate  was  stated  to  be  due 
to  the  defendants  as  churchwardens  of  the  parish  of 
Wakefield.  The  declaration  then  set  out  the  answer 
of  the  plaintiff  Craven,  in  which  he  admitted  that 
the  costs  of  repairing,  and  other  expences  of,  the 
parish  church,  and  also  the  church  or  chapel  of  St. 
John  to  the  extent  of  100/.  in  any  one  year,  if  neces- 
sary, under  stat.  55  G.  3.  c.  xxi.,  local  and  personal, 
public  {a)^  (partly  set  out  in  a  subsequent  clause  of  the 

answer), 

(a)  This  act  was  passed  to  amend  a  former  act  of  the  same  reign,  for 
building  a  new  church  at  Wakefield.    The  clause  set  out  in  Craven's 

answer 
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answer),  ought  to  be  defrayed  by  a  rate,  but  whether  1838. 
by  a  rate  on  the  whole  parish  or  upon  three  townships  craven 
only,  excluding  Horbury,  the  respondent  could  not  an-    ^against  ^ 
swer ;  but  he  submitted  that  any  exemption  of  Horbury 
ought  to  have  been  pleaded  in  the  libel :  and  he  denied 
that  the  repairs,  &c,  of  the  chapels  mentioned  in  the 
libel,  built  under  the  church-building  acts,  ought  to  be 
paid  for  by  a  rate  on  the  three  townships,  excluding 
Horbury,  as  he  believed  that  under  those  acts  (par- 
ticular clauses  of  which  he  referred  to)  the  expenses  of 
repairing  such  chapels,  if  they  really  attach  to  the 


answer  (from  sect.  4  of  the  act)  was  as  follows :  —  "  That  it  shall  be 
lawful  for  the  churchwardens  of  the  said  parish  of  Wakefield  for  the  time 
being,  and  they  are  hereby  directed  and  required  from  time  to  time,  to 
pay  the  said  commissioners,  or  the  churchwardens  of  Saint  John's  church 
aforesaid,  out  of  the  church  rates  of  the  said  parish  of  Wakefield,  such 
sum  or  sums  of  money  not  exceeding  in  any  one  year  the  sum  of  100/., 
as  shall  be  laid  out  and  expended  by  the  said  commissioners  in  cleansing 
and  repairing  or  maintaining  in  repair  Saint  John's  church  aforesaid, 
and  in  purchase  of  books  and  sacramental  bread  and  wine  for  the  admini- 
stration of  divine  service  in  the  said  church,  and  in  the  payment  of  the 
Spiritual  Court  fees,  or  as  shall  be  necessary  or  requisite  for  those  pur- 
poses ;  and  such  sum  or  sums  of  money  shall  be  so  paid  to  the  said 
commissioners  or  churchwardens  of  Saint  John's  church,  from  time  to 
time,  within  twenty-one  days  after  a  notice  or  requisition  shall  be  given 
to  them  for  that  purpose  in  writing,  signed  by  the  clerk  for  the  time 
being  to  the  said  commissioners."  The  same  section  directs  that  the  said 
annual  sums,  and  all  other  moneys  necessary  for  the  purposes  of  the  act, 
<£  shall  and  may  be  raised,  assessed,  levied  and  recovered  by  the  same  ways 
and  means,  and  of,  upon,  and  from  the  same  persons,  lands,  tenements 
and  hereditaments,  as  the  church  rates  are  or  may  be  raised,  assessed,  levied 
and  recovered  by  law."  Craven,  in  his  answer,  complained  that  the  sum 
for  which  the  present  assessment  was  made  consisted  in  part  of  180/., 
charged  in  respect  of  the  church  or  chapel  of  Saint  John,  being  80/.  more 
than  the  sum  limited  by  statute.  Alexander,  in  arguing  the  present  case, 
referred  to  (his  objection.  Cresswell  contra,  contended  that  it  did  not  pro- 
perly arise  on  the  pleadings,  the  statement  of  the  libel  not  being  a  material 
or  necessary  part  of  the  declaration  in  prohibition  ;  and  he  cited  stat. 
1  W%  4.  &  21.  Mi 

parishioners 
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1838.  parishioners  of  the  parish  in  which  such  chapels  are 
—       built,  or  any  part  thereof,  belong  to  the  possessors  and 

Craven 

against  occupiers  of  lands,  &c,  within  the  whole  parish.  The 
declaration  then  set  out  the  answer  of  the  church- 
wardens, in  which  they  insisted  on  the  exemption  of 
Horbury,  and  the  liability  of  the  other  townships,  and 
alleged  that  Horbury  had  a  chapel  with  all  parochial 
rights  (a),  which,  from  time  immemorial,  had  been 
repaired  by  the  inhabitants  of  that  township :  they  ad- 
mitted that  the  chapels  of  Stanley,  Alverthorpe,  and 
Thornes  were  built  under  the  church-building  acts,  and 
that  districts  had  been  assigned  to  the  first  two :  and 
they  disputed  the  construction  put  upon  the  church- 
building  acts,  in  Craven's  answer,  as  to  the  general 
liability  of  the  parish  to  repair  the  chapels  built  under 
the  last-mentioned  acts.  The  declaration  then  stated 
Craven's  answer,  in  which  he  denied  the  exemption  of 
Horbury  from  contributing  to  repairs  of  the  parish 
church  and  chapels,  and  stated  that  there  was  a  modern 
church  or  chapel  at  Horbury,  but  denied  that  the  ex- 
penses of  repairing  the  same,  &c,  had  been  exclusively 
defrayed  by  a  rate  upon  Horbury.  The  declaration 
concluded  by  praying  a  prohibition. 

Plea.  "  That  the  said  chapels  by  the  said  plaintiff 
in  his  said  declaration  alleged  to  have  been  built  in 
Stanley,  Alverthorpe,  and  Thornes  aforesaid,  respectively, 
were  built  in  aid  of  the  parish  church  of  the  parish  of 
Wakefield  aforesaid ;  and  that  there  now  is,  and  from 
time  immemorial  hath  been,  a  church  or  chapel  within 
the  township  of  Horbury  aforesaid,  at  which  the  in- 
habitants of  the  said  township  of  Horbury  do  receive 
and  enjoy,  and  from  time  immemorial  have  received 

(a)  Sic. 

and 
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and  enjoyed,  all  manner  of  divine  rites  and  services;  1838. 
and  that  the  costs  and  expenses  of  repairing  the  said  ~ 
church  or  chapel,  and  of  providing  necessaries  for  the  against 

.  .  .  Sanderson. 

performance  of  divine  rites  and  services  therein,  are, 
and  from  time  immemorial  have  been,  paid  and  de- 
frayed by  rates  and  assessments  upon  the  possessors 
and  occupiers  of  houses,  lands,  and  tenements  situate, 
lying,  and  being  within  the  said  township  of  Horbury, 
and  not  elsewhere.  And  the  defendants  further  say 
that,  from  time  whereof  "  &c,  <e  no  rate  or  assessment  for 
or  towards  paying  or  defraying  the  expenses  of  repairing 
the  parish  church  of  Wakefield  aforesaid  has  been  made, 
laid,  or  assessed  upon  any  person  for  or  in  respect  of 
any  houses,  lands,  or  tenements  situate,  lying,  and 
being  within  the  township  of  Horbury  aforesaid,  and 
that  the  inhabitants  of  the  township  of  Horbury  afore- 
said have  from  time  immemorial  been  exempt  and 
discharged  from  all  liability  to  contribute  to  the  repairs 
of  the  said  parish  church  of  the  parish  of  Wakefield 
aforesaid."  Verification. 

Replication.  "  That  the  said  chapels  were  not  built 
in  aid  of  the  said  parish  church  of  the  parish  of  Wakefield, 
and  that  there  is  not,  and  from  time"  &c.  <{  hath  not  been, 
a  church  or  chapel  within  Horbury  aforesaid,  at  which 
the  inhabitants  of  the  said  township  of  Horbury  receive 
and  enjoy,  and  from  time  immemorial  have  received  and 
enjoyed,  all  manner  of  divine  rites  and  services ;  and  that 
the  costs  and  expenses  of  repairing  the  said  church  or 
chapel,  and  of  providing  necessaries  for  the  performance 
of  divine  rites  and  services  therein,  are  not,  and  from 
time 99  Sec.  "  have  not  been,  paid  and  defrayed  by  rates 
and  assessments  upon  the  possessors  and  occupiers 
of  houses,  lands,  and  tenements,  situate,  lying,  and 

being 


886 


CASES  in  HILARY  TERM 


18S8.      being  within  the  said  township  of  Horbury,  in  manner 
and  form"  &c. :  "and  the  plaintiff  says  that  the  in- 

Craven 

against      habitants  of  the  township  of  Horbury  are  not  exempt 

ANDERSON. 

and  discharged  from  all  liability  to  contribute  to  the 
repairs  of  the  said  parish  church  of  the  parish  of  Wake- 
Jield,  and  ought  to  contribute  and  be  rated  to  such 
repairs."  Conclusion  to  the  country.  And  inasmuch 
as  the  defendants  do  not  deny  that  the  inhabitants  of 
the  parish  of  Wakefield  at  large  are  not  rated  to  the 
repairs  of  the  said  chapels  built  in  Stanley,  Alverthorpe, 
and  Thornes  by  the  said  rate  in  the  said  declam- 
ation mentioned,  and  because  the  same  makes  the 
inhabitants  of  Stanley,  Alverthorpe,  and  Thornes,  only, 
defray  and  support  the  expenses  of  repairing  the  said 
three  chapels  built  in  Stanley,  Alverthorpe,  and  Thornes, 
and  also  the  parish  church  of  Wakefield  aforesaid,  ex- 
cluding the  inhabitants  of  Horbury  from  any  liability  to 
any  or  either,  he  the  said  plaintiff"  &c.  (prayer  of  a 
prohibition).    Issue  was  joined  on  the  replication. 

The  proceedings  on  motion  for  a  new  trial  in  this 
case  are  already  reported  ;  Craven  v.  Sanderson  (a).  A 
new  trial  having  been  granted,  the  plea  was  amended  ; 
and,  the  record  (framed  as  above  set  forth)  having 
been  sent  to  the  assizes  in  the  form  now  set  forth,  the 
cause  was  again  tried  at  the  York  Spring  assizes, 
1836,  and  a  verdict  found  for  the  defendants  (b).  In 

the 

(a)  4  A.  %  E.  666. 

fb)  The  verdict,  as  indorsed  on  the  record,  was  as  follows.  "  That 
the  chapels  by  the  said  plaintiff  in  his  declaration  alleged  to  have  been 
built  in  Stanley,  Alverthorpe  and  Thornes  aforesaid,  respectively,  were  built 
in  aid  of  the  parish  church  of  Wakefield,  and  that  there  now  is,  and  from 
time  immemorial  hath  been,  a  church  or  chapel  within  the  township  of 
Horbury,  at  which  the  inhabitants  of  the  township  of  Horbury  do  receive 
and  enjoy,  and  from  time  immemorial  have  received  and  enjoyed,  all 
manner  of  divine  rites  and  services  j  and  that  the  costs  and  expences  of 

repairing 
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the  ensuing  term  a  rule  nisi  was  obtained  for  entering 
judgment,  non  obstante  veredicto,  for  the  plaintiff;  and 
it  was  ordered  that  the  cause  should  be  set  down  for 
argument  in  the  special  paper.  The  case  was  argued  in 
Michaelmas  term,  1837  {a). 

Alexander,  for  the  plaintiff.  Notwithstanding  the 
verdict,  this  record  shews,  first,  that  Horbury  is  not  ex- 
empt from  contributing  to  the  repair  of  the  parish 
church.  The  immemorial  enjoyment  of  divine  rites  is 
not  of  itself  a  ground  of  discharge.  It  lies  on  those 
claiming  such  exemption  to  shew  sufficient  reason  for 
it ;  since,  prima  facie,  every  part  of  the  parish  is  liable 
to  repair  the  church,  1  Gibs,  Cod,  197.,  tit. ix.  civ. 
5.  8.  (&),  cited  in  1  Burn's  Ecc,  Law,  304'.  tit.  Chapel.  Here 
no  ground  is  alleged  for  exempting  Horbury  from  the 
general  rule.  It  is  no  sufficient  reason  that  Horbury 
has  immemorially  defrayed  the  expenses  of  its  own 
chapel.  "  If  there  be  a  chapel  of  ease  within  a  parish, 
and  some  part  of  the  parish  have  used  time  out  of 

repairing  the  said  church  or  chapel,  and  of  providing  necessaries  for  the 
performance  of  divine  rites  and  services  therein,  are  and  from  time 
immemorial  have  been  defrayed  and  paid  by  rates  and  assessments  upon 
the  possessors  and  occupiers  of  houses,  lands  and  tenements,  situate, 
lying,  and  being  within  the  said  township  of  Horbury  and  not  elsewhere  ; 
and  that,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
no  rate  or  assessment  for  or  towards  paying  or  defraying  the  expences  of 
repairing  the  parish  church  of  Wakefield  aforesaid  has  been  made,  laid,  or 
cd  upon  any  person  for  or  in  respect  of  any  houses,  lands,  or 
tenements,  situate,  lying,  and  being  within  the  township  of  Horbury 
aforesaid  ;  and  that  the  inhabitants  of  the  township  of  Horbury  afore- 
said have  from  time  immemorial  been  exempt  and  discharged  from  all 
liability  to  contribute  to  the  repairs  of  the  said  parish  church  of  the 
parish  of  Wakefield  aforesaid." 

(a)  November  10th.  Before  Lord  Denman  C.  J.,  Fattesoii,  Williams, 
and  Coleridge  .Is. 

(6)  2d  ed.,  1701. 

mind) 
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Sanderson. 


1838.      mind,  alone,  without  others  of  the  parishioners,  to 
repair  the  chapel  of  ease,  and  there  to  hear  service,  and 

Craven 

against  to  marry,  and  all  other  things,  but  only  they  bury  at 
the  mother  church  ;  yet  they  shall  not  be  discharged  of 
the  reparation  of  the  mother  church,  but  ought  to  con- 
tribute thereto :  for  the  chapel  was  ordained  only  for 
their  ease:  "  1  Burn's Ecc.  Law,  353.,  tit.  Church,  VI.  8., 
citing  2  Roll.  Abr.  289,  Prohibition  (H.),  pi.  7.  Degge, 
Parson's  Counsellor,  208.,  Part  1.  c.  12.  (7th  ed.),  is  to 
a  like  effect.  And  in  Com.  Dig.  Esglise  (G  2.),  it  is 
laid  down  that,  "  If  men  usually  repair  a  chapel  of  ease, 
and  have  divine  service  there,  but  have  burial  in  the 
mother  church  :  they  are  not  by  that  excused  from  the 
repair  of  the  mother  church."  [Coleridge  J.  Both  this 
and  the  first  cited  passage  suppose  some  use  made  of 
the  parish  church.]  Here  the  inhabitants  of  Horbury 
might  use  it :  if  reasons  of  convenience  prevent  them, 
that  cannot  affect  any  rights.  Nor  is  it  a  ground  of 
exemption  that  Florbury  has  never  been  rated  to  the 
repairs  of  the  parish  church.  In  a  case  (a)  cited  in 
Godolph.  Repert.  153,  c.  12,  s.  33.  (b),  it  was  held  to 
be  "  contrary  to  common  right,  that  they  who  have  a 
chapel  of  ease  in  a  village  should  be  discharged  of 
repairing  the  mother  church  ;  and  it  may  be  that  the 
church  being  built  with  stone,  it  may  not  need  any 
reparation  within  the  memory  of  man,  and  yet  that 
doth  not  discharge  them  without  some  special  cause  of 
discharge  shewed."  Secondly,  the  record  does  not 
shew  any  exemption  of  Horbury  under  the  church- 
building  acts,  58  G.  3.  c.  45,  59  G.  3.  c.  134,  3  G.  4. 
c.  72.    By  stat.  58  G.  3.  c.  45.  s.  70.,  the  repairs  of  the 


(a)  Anon.  2  Roll.  Rep.  265. 


(b)  2d  ed. 

two 


in  the  First  Year  of  VICTORIA. 


889 


two  district  chapels  would  have  been  chargeable  on  the  *  1838. 

districts  to  which  they  were  appropriated ;  and  the  re-  ~ 

pairs  of  the  third,  to  which  no  district  was  assigned,  against 

.  Sanderson. 
upon  the  parish  at  large.    But  the  law  in  this  respect 

is  altered  by  stat.  3  G.  4.  c.  72.,  which,  after  reciting 

the  two  former  statutes,  enacts  (in  sect.  20)  as  follows. 

"  And  whereas  doubts  may  arise  as  to  the  repairs 

of  churches  or  chapels  acquired  and  appropriated,  or 

built  or  enlarged  or  improved  in  aid  of  the  churches  of 

parishes  or  places,  under  the  provisions  of  the  said 

recited  acts  or  this  act ;   for  remedy  and  prevention 

thereof,  be  it  enacted,  That  all  chapels  acquired  and 

appropriated,  or  built  or  enlarged  and  improved  under 

any  of  the  provisions  of  the  said  recited  acts,  or  under 

any  local  acts,  in  cases  in  which  no  provision  is  made 

relating  thereto  in  such  local  acts,  in  aid  of  the  churches 

of  the  parishes  or  places  in  which  they  shall  be  situated 

(whether  any  districts  of  any  such  parishes  shall  have 

been  assigned  or  not  to  such  chapels  as  belonging 

thereto  for  ecclesiastical  purposes),  shall  be  repaired 

by  the  respective  parishes  or  places  at  large  to  which 

such  chapels  shall  belong,  and  rates  shall  be  raised, 

levied  and  collected  for  that  purpose,  in  like  manner  in 

every  respect  as  for  the  repair  of  the  churches  of  such 

parishes  and  places  (a)."    The  rate,  therefore,  for  all 

the  chapels  should  have  been  laid  upon  the  parish  of 

Wakefield  at  large. 

(a)  The  remainder  of  the  section  is  as  follows.  "  And  all  the  laws 
in  force  for  making,  raising,  levying  and  collecting  rates  for  the  repair 
of  churches,  shall  be  applied  and  put  in  force  for  the  raising,  making, 
levying  and  collecting  BUCh  rates  for  the  repair  of  such  chapels,  as  fully 
and  effectually  to  all  intents  and  purposes  as  if  the  same  were  severally, 
separately  and  specially  repeated  and  re-enacted  in  this  act  for  that 
purpose,  as  to  the  repairs  Of  such  chapels;  any  thing  in  the  said  recited 
acts,  or  any  other  act  or  acts  of  parliament  to  the  contrary  notwith- 
standing." 

Vol.  VII.  3  N  Cresswell 
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1838.  Cresswell,  contra.    The  argument  on  the  other  side 

~  must  go  the  length  of  insisting  that  Horbury,  although 

Craven 

against  it  should  be  legally  exempt  from  repairing  the  parish 
church,  must  still  repair  the  district  chapels.  Stat.  3  G.  4. 
c.  72.  s.  20.  enacts  that  chapels  built  in  aid  of  the 
churches  of  the  parishes  or  places  in  which  they  shall 
be  situated  shall  be  repaired  by  the  respective  parishes 
or  places  at  large  to  which  such  chapels  shall  belong. 
The  plaintiff's  construction  must  be  that  the  chapel 
belongs  to  the  parish,  looking  to  its  whole  ambit,  and 
not  to  the  circuit  within  which  aid  is  actually  given 
to  the  parish  church.  But  that  is  not  so.  The  chapel 
being  in  aid  of  the  church,  the  rate  is  to  be  raised  (as 
the  clause  directs)  in  like  manner  in  every  respect  as 
for  the  repair  of  the  church.  Then  the  only  question  is 
whether  Horbury  be  liable  or  not  to  the  repairs  of  the 
parish  church.  If  it  is  to  be  assumed  that  the  chapel 
of  Horbury  was  built  in  ease  of  the  inhabitants  of  that 
township,  there  is  no  exemption,  unless  something  in  the 
nature  of  a  composition  be  proved  ;  but,  if  the  chapel  be 
taken  to  have  been  coeval  with  the  church,  the  inhabi- 
tants are  exempt.  Now,  upon  a  plea  that  the  inhabitants 
of  Horbury  have  from  time  immemorial  had  a  chapel  there, 
and  received  and  enjoyed  divine  rites  and  services  in  such 
chapel,  and  repaired  it,  and  paid  no  rate  towards  the  repair 
of  the  parish  church,  but  have  been  exempt  from  such 
contribution,  a  verdict  has  been  found  generally  for  the 
defendants.  Any  state  of  things  which  will  support  the 
verdict  is  now  to  be  presumed.  In  the  case  cited  from 
Godolph.  Repert.  153.  (a)  no  direct  prescription  was 
claimed,  but  an  insufficient  reason  only  was  alleged  for 
the  supposed  exemption :  if  a  proper  prescription  had 
appeared,  the  case  would  have  been  different.    In  Ball 

(a)  Anon.  2  Roll.  Rep.  265. 

v.  Cross 
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v.  Cross  (a)  Holt  C.  J.  said,  "  those  of  a  chapelry  may  1838. 


has  never  contributed  to  the  mother  church ;  for  in  that 
case  it  shall  be  intended  coeval,  and  not  a  latter  erection 
in  case  "  (ease)  "  of  those  of  the  chapelry."  The  autho- 
rities cited  in  1  Burn's  Ecc.  Law,  304,  5,  Chapel  (5), 
are  in  favour  of  such  a  prescription.  It  is  there 
said  (p.  305,  citing  2  Boll.  Abr.  290,  Prohibition  (H) 
pi.  11.),  that  "  if  the  inhabitants  of  a  chapelry  prescribe 
to  be  discharged  time  out  of  mind  of  the  reparation  of 
the  mother  church,  and  they  are  sued  for  the  reparation 
of  the  mother  church,  a  prohibition  lieth  upon  this 
surmise.  Aston  v.  Castle  Birmidge  {b)  shews  that,  if  a 
chapel  has  been  built  merely  in  ease  of  the  inhabitants 
of  the  district,  they  shall  be  bound  to  repair  the  parish 
church,  otherwise  not.  In  Brown  v.  Palfry  (c)  the 
plaintiffs  in  prohibition  (being  sued  for  contribution  to 
the  repairs  of  the  church)  suggested  that  they  had  a 
parochial  chapel,  and  that  the  inhabitants  of  the 
chapelry  had,  time  out  of  mind,  had  a  parochial  chapel 
and  divine  service,  sacraments,  &c,  and  had  used  to  be 
exempt  from  the  repair  of  the  parochial  church,  in  con- 
sideration of  their  being  charged  to  the  repair  of  their 
own  chapel,  and  that  they  had  usually  repaired  the 
same;  and,  the  plaintiffs  declaring  in  prohibition,  this 
custom  was  traversed  without  objection.  It  is  clear, 
therefore,  that  the  inhabitants  of  a  district  having  a 
chapel,  though  within  the  ambit  of  a  parish,  may  under 
some  circumstances  enjoy  an  exemption  from  repairing  the 
mother  church;  those  circumstances  are  to  be  presumed 
here,  after  verdict ;  and,  if  Horburij  be  discharged  from 

(a)  1  Sal/:.  165.    S.  C.  Holt,  1S8. 

((>)  Hob.  66.  (5th  edit.)  (c)  S  Lev*  102. 


prescribe  to  be  exempt  from  repairing  the  mother 
church,  as  where  it  buries  and  christens  within  itself,  and 
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1838.       liability  as  to  the  mother  church,  it  is  equally  so  as  to 
district  chapels. 


Craven 
against 
Sanderson 


Alexander  in  reply.  The  effect  of  the  authorities  is 
that  if  the  inhabitants  of  a  chapelry  have  ever  repaired 
the  parish  church  they  shall  not  be  exempted  by  dis- 
usage;  Com.  Dig.  Esglise  (G  2.);  and,  even  if  they 
never  have,  it  seems  doubtful  whether  they  can  claim 
exemption.  The  real  question  here,  as  to  the  chapels  of 
Stanley,  Alverthorpe,  and  Thornes,  is,  whether  the  two 
which  have  districts  assigned  to  them  should  be  repaired 
by  the  districts,  and  the  other  by  the  parish  at  large,  or 
all  three  by  the  parish  at  large.  Whatever  exemption 
Horbury  might  have  in  other  respects,  it  could  not 
extend  to  the  new  chapels  :  the  reasons  of  exemption  do 
not  apply  to  them;  and  the  obligation  of  repairing  results 
directly  from  stat.  3  G.  4.  c.  72. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  —  This  was  a  suit  in  prohibition  to  restrain  the 
parish  officers  of  Wakefield  from  enforcing  a  rate  for  the 
repair  of  the  parish  church,  and  of  three  chapels  belonging 
to  three  townships  within  the  parish,  two  of  which  chapels 
were  appropriated  to  districts  under  the  church  building 
acts,  and  one  was  not  so  appropriated.  The  rate  was 
imposed  on  all  the  occupiers  within  the  parish,  except 
those  within  a  fourth  township,  called  Horbury.  The 
question  was,  whether  they  were  properly  omitted  from 
the  rate.  The  jury  found  a  verdict  in  the  defendants' 
favour- at  the  summer  assizes  in  1834,  and  again  in  sub- 
stance the  same  verdict  on  a  new  trial  in  the  spring  of 
1836,  though  the  plea  had  undergone  some  amendment. 
We  are  to  determine  whether  the  amended  plea  states 

a  legal 
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a  legal  exemption  for  that  township  from  the  common  1838. 

law  liability  to  be  taxed  for  the  reparation  of  the  parish  Craven 

church.    The  replication,  on  which  the  parties  went  to  against 

Sandebson*. 

the  country,  after  stating  that  the  chapels  of  the  three 
other  townships  were  not  built  in  aid  of  the  parish 
church  (on  which  however  no  dispute  was  raised),  fur- 
ther alleged,  in  denial  of  the  plea,  that  there  is  not,  from 
time  whereof  the  memory  &c,  a  church  or  chapel 
within  Horbury,  at  which  the  inhabitants  of  that  town- 
ship receive,  and  have  immemorially  received,  all  manner 
of  divine  rites  and  services,  and  that  the  costs  and  ex- 
penses of  repairing  the  said  church  or  chapel,  and  of 
providing  necessaries  for  the  performance  of  the  same, 
have  not  from  time  immemorial  been  defrayed  by  rates 
and  assessments  on  property  in  Horbury ;  and  that  the 
inhabitants  of  Horbury  are  not  exempted  from  repairs 
of  the  parish  church,  but  ought  to  be  rated  and  assessed 
thereto.  Then  does  the  affirmative  of  these  facts  esta- 
blish the  exemption  contended  for  ? 

The  plaintiff's  argument  was,  that  all  may  be  true, 
and  the  township  of  Horbury  may,  notwithstanding, 
have  had  a  church  or  chapel  originally  built  in  aid,  or 
(as  it  is  sometimes  expressed)  in  ease,  of  the  parish 
church.  It  was  said  that,  even  before  time  of  memory,  the 
parish  might  be  first  created,  and  the  church  erected, 
and  afterwards  the  chapel  built ;  that  all  parochial  rites 
may  have  been  performed  there,  the  inhabitants  of  the 
township  taking  upon  themselves  exclusively  the  burden 
of  repairing  it,  in  which  state  of  things  the  defendant 
did  not  dispute  that  the  liability  to  contribute  to  the 
repairing  of  the  church  would  not  be  taken  away. 

The  plaintiff  referred  to  1  Gibson's  Codex,  197.,  edit. 
17G1  (p.  '221.,  edit.  1713).  No  reference  was  made  to  the 
Constitution  of  Othobbn,  which  is  copied  in  the  same  volume, 
3N  :l  p.  209. 
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1838.      p.  209.  edit.  1761.  (p.  235.  edit.  1713),  Be  oblationibus 
capellarum  restituendis  ecclesice  MatricL  which  enjoins 

Craven  x  j 

against       restitution  of  offerings  from  chapels  to  parish  churches, 

Sanderson. 

by  chaplains  called  "  ministrantes  in  capellis  hujusmodi, 
quae  salvo  jure  matricis  ecclesiae  sunt  concessse  which 
passage  shews  that  chapels  have  existed  without  the 
reservation  of  any  privilege  to  the  mother  church,  or 
rather  that  a  parish  church  and  a  chapelry  may  exist 
within  the  same  parochial  boundaries,  without  the  re- 
lation of  mother  and  offspring,  but  independent  of  each 
other,  and  most  probably  coeval. 

In  the  other  place  above  mentioned  Gibson's  text  is 
no  doubt  strong  in  its  import ;  but  it  is  needless  to  ob- 
serve that  that  writer  is  not  to  be  considered  as  an  au- 
thority. The  passage  is  made  up  of  extracts  from 
cases  decided  in  our  courts,  from  which  it  will  be  found 
extremely  difficult  to  deduce  any  rule  of  law  whatever. 
In  some  it  is  said  that  a  ground  of  exemption  must  be 
stated  in  pleading,  in  others  that  the  exemption  should 
be  directly  averred,  and  that  if  it  is  qualified  with 
"  ratione  inde "  it  will  be  bad.  In  some  cases  it  is 
holden  that  to  leave  out  of  a  church  rate  certain 
parishioners  or  districts  is  no  ground  for  prohibition,  in 
others  the  writ  has  been  granted  for  that  reason  without 
any  hesitation.  In  a  case  between  Aston  and  Castle  Bir- 
midge(a)  the  Court  held  that  the  inhabitants  of  a  chapelry 
sued  for  a  rate  raised  for  repairing  a  parish  church  did 
not  entitle  themselves  to  a  prohibition  by  shewing  that 
they  had,  in  fact,  repaired  their  chapel,  and  had  per- 
formed there  the  rites  of  baptism  and  marriage,  if  they 
buried  at  the  parish  church.  On  all  hands  it  was  agreed 
that  the  mere  fact  of  repairing  their  own  place  of 
worship  gave  no  exemption.    These  authorities  could 

(a)  Hob.  66.  (5th  edit.).    2  Ro.  Ab.  289 ;  Prohibition  (H),  pi.  7. 

hardly 
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hardly  have  supplied  any  safe  rule  for  the  decision  of  1838. 
the  present  case  ;  but  at  a  later  period  Lord  Holt  had  Graven 
to  deal  with  a  case,  the  circumstances  of  which  were  against 

Sanderson. 

almost  identical  with  Aston  v.  Castle  Birmidge  («) ;  and, 
though  there  was  no  necessity  for  laying  down  the  prin- 
ciple on  which  legal  exemptions  must  depend,  yet  he 
has  explained  it  in  a  clear  and  satisfactory  manner.  In 
Ball  v.  Cross  (b)  he  said   "  that  by  common  law  the 
parishioners  of  every  parish  are  bound  to  repair  the 
church."    "  In  the  principal  case,  those  of  a  chapelry 
may  prescribe  to  be  exempt  from  repairing  the  mother- 
church,  as  where  it  buries  and  christens  within  itself, 
and  has  never  contributed  to  the  mother-church ;  for  in 
that  case  it  shall  be  intended  coeval,  and  not  a  latter 
erection."    But  he  observed  "  that  the  chapel  could  be 
only  an  erection  in  ease  and  favour  of  them  of  the 
chapelry ;  for  they  of  the  chapelry  buried  at  the  mother- 
church  till  Henri/  the  Eighth's  time,  and  then  undertook 
to  contribute  to  the  repairs  of  the  mother-church."  We 
have  then  the  opinion  of  this  learned  judge,  at  a  time 
when  the  doctrine  of  prohibition  was  far  from  obsolete, 
that,  where  the  chapelry  has  from  beyond  memory  per- 
formed all  its  own  parochial  rites  and  services,  it  shall 
be  intended  coeval  and  exempt  from  contribution ;  and 
such  is  the  effect  of  the  plea.    It  might,  perhaps,  be 
argued  that  the  fact  of  its  being  coeval  ought  to  have 
been  pleaded,  and  the  opinion  of  the  jury  taken  upon 
the  proof;  but  in  truth  it  seems  much  more  reasonable 
to  say  that  the  law  will  presume  its  independence  and 
coeval  antiquity  from  facts  susceptible  of  clear  proof, 
which  cannot  be  conceived  to  have  existed  if  it  were  a 
mere  chapel  of  ease.    At  any  rate,  if  that  fact  is  ne- 

(«)  Hob.  66.  (5th  edit.)    2  llo.  Ab.  289  ;   Prohibition  (II),  pi.  7. 

(/;)  1  Sctlk,  164.    S.  ('.  Bolt,  188. 

3  N  1  cessary 
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1838.  cessary  to  constitute  exemption,  it  must  be  taken,  after 
7  verdict,  to  have  been  proved  to  the  satisfaction  of  the 

Craven 

against  jury,  who  would  unquestionably  have  drawn  the  in- 
Sanderson.  . 

ference  from  what  they  must  have  found  in  sustaining 

the  defendant's  plea. 

Another  point  was  made  on  the  effect  of  the  church- 
building  acts,  in  connection  with  a  local  act  for  the 
parish  of  Wakefield*  set  out  in  the  pleadings.    That  act, 
passed  in  55  G.  3.,  enacts  that  the  parish  church  of 
Wakefield,  and  a  chapel  of  St.  John  in  Wakefield,  are  to 
be  repaired  by  a  rate,  without  saying  on  whom  the  rate 
is  to  be  levied.    The  declaration  also  alleges  that  three 
new  chapels  have  been,  under  the  statutes  of  58  & 
59  G.  3.,  built  within  the  parish.    Now,  the  58  G.  3. 
c.  45.  5.  70.  imposes  the  repair  of  district  churches  and 
chapels  on  the  districts  to  which  they  may  be  assigned. 
The  59  G.  3.  c.  134.  5.  14.  authorises  and  empowers 
churchwardens  of  any  parish,  with  consent  of  the  vestry, 
to  raise  money  for  the  repair  of  any  churches  or  chapels 
(i.  e.  any  within  the  parish)  on  the  credit  of  the  rates; 
and  then  3  G.  4.  c.  72.  s.  20.,  reciting  that  "  doubts 
may  arise  as  to  the  repairs  of  churches  or  chapels  " 
built  under  the  provisions  of  the  two  former  acts  or 
of  this  act,  "  for  remedy  and  prevention  thereof"  (i.  e. 
of  the  doubts),  enacts,  (His  Lordship  then  read  the 
section  already  set  out,  p.  889.  ante.).    From  these 
clauses  in  the  three  acts  taken  together,  a  right  is 
claimed  to  rate  the  parish  at  large  (of  course  including 
Horbury)  for  the  repairs  of  the  district  chapels;  as 
neither  by  the  church-building  acts,  nor  by  the  local 
act,  is  any  express  provision  made  relating  to  the  levy 
of  rates.    And,  if  this  liability  had  been  thrown  on 
parishes  at  large  without  "places,"  the  wrords  could 
hardly  have  been  satisfied  by  any  other  construction. 

But 
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But  the  addition  of  that  word  shews  that  other  divisions 
besides  parishes  were  considered  capable  of  coming 
under  the  church-building  acts ;  and  the  studious  pre- 
servation of  all  laws  then  in  force  seems  to  keep  the 
power  of  imposing  rates  precisely  as  it  was  then  actually 
existing  in  each  place.  The  place,  then,  for  which  rates 
may  be  imposed  in  respect  of  the  new  chapels  in  Wake- 
field, is  the  whole  parish  minus  Horbury  ;  for  the  law 
then  in  force  excluded  it  from  the  parish  for  that  pur- 
pose. We  therefore  think  the  plea  good,  as  disclosing 
a  substantial  defence  at  common  law,  and  open  to  no 
objection  from  the  recent  statutes. 

Rule  discharged  («). 


1838. 

Craven 
against 
Sanderson. 


(a)  In  Easter  Term,  1838  {May  10),  Cresswell  moved  for  a  rule  to 
shew  cause  why  the  Master  should  not  review .  his  taxation  of  costs,  on 
the  ground  that  he  had  refused  to  allow  any  costs  for  the  first  trial,  or  for 
shewing  cause  against  the  rule  for  the  second,  no  mention  of  costs  of  the 
first  trial  having  been  made  in  such  rule.  Cresswell  contended  that 
It.  Hil.  2  W.  4.  1.64.  (3.5.  <£•  Ad.  383.),  could  not  be  acted  on  here. 
Under  stats.  Marlebridge  (52  H.  3.  c.  6.)  and  Gloucester  (6  E.  1.  c.  1.) 
the  Court  has  a  discretion  :  and  would,  in  ordinary  cases,  be  entitled  to 
act  upon  a  rule  such  as  that  of  Hil.  2.  W.  4.  I.  64.  But  stat.  1  W.  4. 
G.  21.  s.  I.  gives  the  successful  party  in  prohibition  "  the  costs  attending 
the  application  and  subsequent  proceedings."  This  comprehends  all  the 
costs  occasioned  by  the  proceedings  in  prohibition  ;  and  leaves  the  Court 
no  discretion,  except  as  to  amount. 

The  Court  (Lord  Denman  C.  J.,  Pattesou  and  Coleridge  Js.)  said  that 
there  appeared  to  be  no  reason  for  taking  the  case  out  of  the  ordinary 
rule,  but  that  they  would  consider  the  point  j  and  afterwards,  in  Trinity 
Term,  1838  {June  13th),  Lord  Denman  C.  J.  said  that  the  costs  of  the 
first  trial  were  not  to  be  allowed. 

Rule  refused. 


Therule  Hil.  2. 
W.  4.  I.  64., 
that,  where  a 
new  trial  is 
granted  with- 
out any  men- 
tion of  costs  in 
the  rule,  the 
costs  of  the 
first  trial  shall 
not  be  allowed 
to  the  success- 
ful party, 
though  he 
succeed  on  the 
second,  applies 
to  issues  in 
prohibition, 
even  since  stat* 
1  W%  4.  c.  21. 
s.  1. 
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januaZ'^-  Moore  against  Ramsden,  Clerk. 

jr.  granted  an    ji^IR  jpm  W.  FOLLETT,  in  Trinity  term9  1836,  ob- 

annuity,  charg-  K-'  , 

ing  it,  by  deed,       tained  a  rule  to  shew  cause  why  the  warrant  of  at- 

on  two  eccle- 
siastical bene-    torney  in  this  case,  and  the  judgment  and  sequestration, 

him,  5^  and  w.t  should  not  be  set  aside,  on  the  ground  (stated  in  the 

bydemLdon"  rule)  tnat  tne  warrant  of  attorney  was  given  to  secure 

thTannuky?116  an  annuity>  au&  witn  intent  that  a  sequestration  might 

He  at  the  same  issue  charged  on  the  ecclesiastical  benefices  of  the  de- 
time  executed  a  ° 

warrant  of       fendant ;  and  that  the  sequestration  was  kept  on  foot 

attorney  to  the 

grantee,  recit-    as  a  charge  upon  the  said  benefices. 

ing  the  annuity 

deed,  and  stat-  The  defendant  was  rector  of  Great  Stainbridge  in 

furthersecur-  Essex,  and  vicar  of  Little  Wakering  in  the  same  county. 

paymentTAhe  %  indenture  of  fourteen  parts,  dated  19th  of  January 

hetherebydel  1825'  between  the  defendant,  the  plaintiff,  Elizabeth 

sired  and  au-  Machon,  administratrix  of  Elizabeth  Fisher,  T.  H.  Shep- 

thorised  certain 

attorneys,  &c. ;  herd,  T.  Groves,  and  B.  Flight,  and  several  other  par- 

the  rest  of  thej  . 

instrument  ties,  it  was  recited  that  the  defendant  had  granted  an 

common  form  annuity  of  2601,  by  indenture  of  February  18th,  1813, 

attorne^to"1  °f  to      Fisher,  with  a  demise,  by  the  same  indenture,  of 

in  an  Sn  of '  the  rectory  of  Great  Stainbridge  and  the  glebe,  &c,  for 

^o  ntTor8  a  *ermj  *n  ^ust  for  securing  payment  of  the  annuity  by 

which  judg-  the  ways  and  means  therein  mentioned;  another  annuity 

ment  was  to  be 

entered  was      to  T.  II.  Shepherd,  by  indenture  of  September  6th,  1816, 

twice  the  pur- 
chase-money of 

the  annuity.  There  was  no  defeasance.  Held,  that  the  warrant  of  attorney  was  not 
void  as  charging  the  benefices  contrary  to  stat.  13  Eliz.  c.  20. 

Under  the  authority  of  the  above  deed,  the  grantee  sequestered  the  living  of  W.  for 
arrears  of  the  annuity  ;  and  afterwards,  under  the  same  authority,  and  to  satisfy  arrears  of 
the  annuity,  he  obtained  possession,  by  ejectment,  of  the  living  of  S.  The  profits  of  W. 
were  not  sufficient  to  pay  off  the  arrears  for  which  the  sequestration  had  issued ;  the 
profits  of  S.  were  sufficient,  but  arrears  had  accrued  since  the  sequestration,  and  the 
profits  of  the  two  livings  were  insufficient  to  discharge  all. 

Held,  that  the  grantee  might  pay  the  growing  arrears  out  of  the  profits  of  S.,  and  keep 
up  the  sequestration  upon  W.  to  pay  the  arrears  due  at  the  time  of  issuing  that  process. 

with 
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with  a  demise  of  the  same  rectory,  &c,  on  the  like  1838. 
trust ;  another  annuity  to  T.  Groves  by  indenture  of 

'  ,  J  J  Moore 

June  24th,  1820,  with  a  demise  of  the  vicarage  of  Little  against 

Ramsde? 

Wakering,  with  the  glebe,  &c,  on  the  like  trust ;  and  a 
fourth  annuity  to  B.  Flight,  by  indenture  of  June  5th, 
1823,  with  a  demise  of  the  said  vicarage,  &c,  on  the 
like  trust;  which  annuities  were  to  be  repurchased  as  in 
the  indenture  was  mentioned :  that  defendant  had  agreed 
for  the  purchase  of  an  annuity  at  the  price  of  4400/. 
by  the  plaintiff,  who  had  agreed,  out  of  the  purchase- 
money,  to  repurchase  the  former  annuities  :  and  it  was 
witnessed  that,  in  consideration  &c,  defendant  granted 
plaintiff  an  annuity  of  574/.  95.,  for  the  term  of  ninety 
years ;  and  defendant  covenanted  that,  if  any  part  of 
the  annuity  should  be  in  arrear  twenty  days  next  after 
&c,  the  plaintiff  should  be  at  liberty  to  enter  upon  the 
rectory  and  vicarage,  and  distrain ;  and  that,  in  case  of 
an  arrear  for  twenty-eight  days,  he  should  be  at  liberty 
to  enter  and  take  the  rents,  tithes,  profits,  &c,  until  he 
should  be  paid  and  satisfied  the  said  annuity  and  all 
arrears  due  at  the  time  of  entry,  and  such  as  should 
grow  due  while  he  should  be  in  possession  by  virtue 
of  such  entry.  The  indenture  also  contained  a  de- 
mise of  the  rectory  and  vicarage  to  the  plaintiff  and 
others,  upon  trust,  in  case  any  part  of  the  annuity 
should  be  in  arrear  thirty  days,  to  raise  so  much  as 
should  be  in  arrear  by  leasing,  mortgaging,  &c.  There 
was  also  a  covenant  that,  in  case  of  an  arrear  for  thirty 
days,  the  plaintiff,  if  he  deemed  it  necessary,  might 
sequester  the  rectory  and  vicarage,  or  either  of  them. 
By  the  same  indenture,  and  in  pursuance  of  the  agree- 
ments therein  contained,  the  four  first-mentioned  an- 
nuities wore  assigned  on  certain  trusts.  The  inden- 
ture 
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1838.  ture  further  recited  that  defendant  had  executed  a 
~~  warrant  of  attorney  of  even  date  therewith,  to  confess 

Moore  j 

against      judgment  for  8800/.,  &c,  on  which  it  was  intended  to 

Ramsden. 

enter  up  judgment  in  K.  B.,  such  judgment  to  be  a 
collateral  security  only  for  the  better  and  more  effectual 
payment  of  the  said  annuity  to  the  plaintiff,  and  that  no 
execution  was  to  be  taken  out  thereupon  until  some 
quarterly  payment  should  be  in  arrear  for  twenty  days ; 
but  defendant  covenanted  that,  so  often  as  any  part  of 
the  annuity  should  be  in  arrear  for  that  period,  it  should 
be  lawful  for  plaintiff  to  sue  out  such  execution  for  re- 
covery of  the  arrears  &c.  There  was,  lastly,  a  clause 
empowering  the  defendant,  upon  certain  terms,  to  re- 
purchase, in  which  event  the  annuity,  and  the  powers, 
&c,  under  the  deed  should  cease  &c,  and  satisfaction 
should  be  entered  up  in  pursuance  of  the  warrant  of 
attorney,  or  the  judgment  be  assigned  to  or  in  trust 
for  the  defendant. 

The  warrant  of  attorney  was  executed  at  the  same 
time  with  the  annuity  deed,  which  it  recited,  and  in 
part  set  forth.  The  provisions  of  the  deed  as  to  a  war- 
rant of  attorney  were  not  noticed,  except  that  there  was 
a  general  reference  to  the  covenants,  and  that  the  clause 
of  repurchase  was  stated,  with  the  agreement  for  enter- 
ing satisfaction  upon,  or  assigning,  the  judgment  to  be 
entered  on  the  warrant  of  attorney  in  the  deed  men- 
tioned. After  this  recital,  the  warrant  of  attorney  pro- 
ceeded, "Now,  therefore,  for  the  further  securing  of 
the  regular  payment  of  the  said  annuity  or  yearly  sum 
of  9s.,  these  are  to  desire  and  authorise  you," 

&e. :  the  instrument  then  went  on,  in  the  common  form, 
to  authorise  the  attorneys  therein  named  to  receive  a 
declaration  in  an  action  of  debt  for  money  borrowed, 

confess 
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confess  the  action  or  suffer  judgment  by  non  sum  in-  1838. 
formatus,  &c.  for  8800/.,  and  execute  a  release  of  errors.  ~~ 

7  Moore 

There  was  no  defeasance.  against 

s  Ramsden. 

Judgment  was  entered  up  on  the  warrant  of  attorney, 
March  3d,  1 825,  and  a  levari  facias  issued  thereupon  in 
June  1833,  to  recover  861/.  135.  6d.,  being  (as  was  stated 
in  the  affidavit  in  support  of  the  rule)  the  whole  or 
part  of  the  arrears  then  due  in  respect  of  the  plaintiff's 
annuity.  Afterwards,  in  the  same  month,  the  Bishop  of 
London  granted  a  sequestration  of  the  vicarage  of  Little 
Wakering  to  the  party  entitled  under  the  annuity  deed, 
whose  receiver  from  that  time  took,  and  at  the  time  of 
this  application  was  still  taking,  the  tithes  and  profits. 
In  February  1836,  the  defendant  was  arrested  and  im- 
prisoned for  debt ;  in  the  following  March  he  was  dis- 
charged under  the  Insolvent  Debtors'  Act ;  and  on 
March  29th,  1836,  his  effects  were  assigned  over  by 
the  provisional  assignee. 

The  affidavits  in  opposition  to  the  rule  added  the 
following  facts.  In  Michaelmas  term  1831  a  rule  nisi 
was  obtained  for  setting  aside  the  above  warrant  of 
attorney,  the  judgment,  and  a  sequestration  which  had 
then  issued  thereupon,  on  the  ground  that  the  warrant 
of  attorney  was  given  to  secure  an  annuity  and  with 
intent  that  a  sequestration  might  issue,  charged  on 
the  ecclesiastical  benefices  of  the  defendant.  The  affi- 
davit of  the  defendant  in  support  of  that  rule  stated 
nearly  the  same  facts  with  those  sworn  by  him  on  the 
present  application,  so  far  as  the  present  affidavit  bore 
upon  the  validity  of  the  warrant  of  attorney,  judgment 
and  sequestration.  In  Hilary  term  1832  (January  14th), 
after  argument,  this  Court  ordered,  "  That  the  seques- 
tration in  the  said  rule  mentioned  be  set  aside  from  the 

present 
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1838.  present  time,  and  that  so  much  of  the  said  rule  as  re- 
~  spects  the  warrant  of  attorney  and  judgment  be  dis- 

against       charged : "  and  "  that  it  be  referred  to  the  Master  to 

Ramsden. 

take  an  account  of  the  sums  received  by  the  plaintiff 
under  the  said  sequestration  to  the  present  time,  and 
of  the  arrears  of  the  annuity  due ;  and,  if  it  shall  appear 
that  the  plaintiff  has  received  under  the  said  sequestra- 
tion more  than  was  due  for  arrears  of  annuity,  that  he 
pay  over  such  balance  to  the  defendant  (a)."  Some 
proceedings  were  had  before  the  Master,  and  an  ac- 
count was  furnished  as  directed  by  the  rule ;  but  the 
defendant  neither  stated  any  objection,  nor  proceeded 
with  the  reference ;  and  the  Master  did  not  report. 

In  1832  the  parties  entitled  under  the  annuity  deed 
brought  an  action  of  ejectment  for  the  rectory  of  Great 
Stambridge,  which  was  tried  at  the  Essex  Spring  assizes, 
1833;  when  the  defendant  attempted  to  invalidate  the 
deed  :  but,  under  the  direction  of  Lord  Lyndhurst  C.  B., 
a  verdict  was  found  for  the  plaintiff.  A  new  trial  was 
moved  for,  and  refused  (b) ;  and,  a  writ  of  possession 
being  sued  out  on  July  18th,  1833,  the  parties  entitled 
under  the  deed  were  put  into  possession,  and  have  con- 
tinued in  the  receipt  of  the  profits  ever  since. 

At  the  time  of  issuing  the  levari  facias  on  which 
the  sequestration  of  Little  Wahering  was  grounded, 
861/.  135.  6d.,  arrears  of  the  annuity,  were  due;  the 
net  amount  levied  from  that  vicarage  since  the  levari 
facias  did  not  exceed  201/.  75.  6d. ;  nor  did  the  whole 
net  amount  received  from  the  defendant,  or  levied  on 

(a)  Moore  v.  Ramsden,  note  (d)  to  Britten  v.  Wait,  3  J3.  Ad.  917. 
S.  C.  Lumle$  on  Annuities,  238. 

(b)  Doe  dem,  Sroughton  v.  Gully,  9  B.  §  C.  344.,  was  held  to  be  in 
point. 

both 
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both  the  benefices,  ever  discharge  the  annuity;  and  1838. 
from  the  time  of  issuing  the  sequestration  there  has  ~~ 

°  ^  Moore 

always  been  an  arrear  exceeding  861/.  135.  6d., (a).  against 

Ramsden. 

Kelly  and  Channell  shewed  cause  in  Trinity  term 
1837  ifi).  The  warrant  of  attorney  in  this  case  did  not, 
either  in  its  terms,  or  by  its  legal  effect,  constitute  a 
charge  on  the  defendant's  ecclesiastical  benefices  (c) :  it 
makes  no  difference  that  there  are  other  instruments  by 
which  the  annuity  is  charged  upon  them.  If  the  war- 
rant of  attorney,  on  the  face  of  it,  disclose  no  illegality, 
it  is  not  to  be  impeached  ;  Colebrook  v.  Layton  (d).  And 
Britten  v.  Wait{e\  Johnson  v.  Brazier  (g),  and  Salt- 
mar  she  v.  Hewett  (h),  establish  the  same  principle.  The 
former  case  of  Moore  v.  Bamsde?i  {i)  did  not  essentially 
differ  from  this;  and  there  the  Court  refused  to  set 
aside  the  warrant  of  attorney.  As  to  the  complaint  that 
the  sequestration  is  kept  on  foot  for  growing  arrears,  in 
the  former  case  of  Moore  v.  Ramsden  (i)  that  was  so, 
and  the  Court  limited  the  operation  of  the  process 
accordingly  ;  but,  since  the  termination  of  proceedings 
on  that  sequestration,  a  new  levari  facias  and  seques- 
tration have  been  issued  for  arrears  actually  due ;  and 
possession  has  been  obtained  of  the  rectory  of  Great 
Stainbridge  by  ejectment.    The  arrear  due  at  the  time 

(a)  It  was  assumed,  in  the  judgment,  that  enough  had  been  received 
from  the  proceeds  of  Great  Stainbridge  to  pay  the  difference  between 
201/.  7s.  6d.  and  the  amount  due  at  the  time  of  issuing  the  levari  facias. 

(b)  May  22d.    Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Williams  Js. 

(c)  See  stats.  13  Elix.  c.  20.,  43  G.  3.  c.  84.,  57  G.  3.  c.  99. 
00  4  B.  %  Ad.  578.  (e)  3  Z?.  $  Ad,  915. 

(g)  1  A.  $  E.  G24.    S.  C.  3  N.  $  M.  654. 

(h)  1  A.  $  E.  812.    S.  C.  3  iV.  $  M.  656. 

(0  3  B.  $  Ad.  917.  note  (d).     S.  C.  Lumley  on  Annuities,  23S. 

of 
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of  issuing  the  last  sequestration  has  never  been  dis- 
charged by  the  levy  under  that  process ;  and,  a  large 
arrear  still  remaining  due,  the  plaintiff  is  entitled  to  say 
that  the  process  is  not  yet  satisfied.  He  may  avail  him- 
self of  it  to  recover  that  arrear,  and  may  apply  the 
profits  of  Great  Stainbridge  in  discharge  of  the  arrears 
newly  accruing.  The  defendant's  insolvency,  and  the 
assignment  by  the  provisional  assignee,  cannot  affect  the 
rights  of  parties  who  have  obtained  a  sequestration; 
Bishop  v.  Hatch  (a).    (This  was  not  contested). 

Sir  W.  W.  Follett,  contra.  The  sequestration  could, 
at  all  events,  stand  good  for  such  arrears  only  as  had 
accrued  since  the  issuing  of  the  sequestration  disposed 
of  by  the  rule  of  Hilary  term  1832,  and  remained  un- 
paid. But,  before  the  execution  issued  against  Little 
Watering,  an  ejectment  had  been  brought  for  the  rectory 
of  Great  Stainbridge,  and  profits  received,  sufficient  to 
pay  off  the  arrear  since  that  sequestration  issued.  The 
annuitants  profess  to  reserve  the  profits  of  the  rectory 
for  accruing  arrears,  and  appropriate  the  produce  of  the 
sequestration  only  to  former  ones  ;  but  this  is,  in  reality, 
keeping  the  sequestration  alive  for  the  purpose  of  paying 
off  the  growing  arrears.  Then  as  to  the  deed  and 
warrant  of  attorney.  The  deed  is  clearly  bad,  as 
charging  the  defendant's  ecclesiastical  benefices.  The 
warrant  of  attorney  recites  the  grant  of  an  annuity  to 
the  plaintiff,  and  the  former  grants  redeemed  by  him ; 
it  is  given  "  for  the  further  securing  of  the  regular  pay- 
ment of  the  said  annuity"  of  9s.,  and  has  no 
defeasance  stating  that  the  judgment  shall  be  entered  up 
only  for  arrears  actually  due ;  it  is  therefore  intended 


1838. 


.  Moore 
against 
Ramsden. 


(a)  1  A.  §  E,  171. 
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to  be  a  continuing  security  for  arrears  to  accrue,  and  is  1838. 
like  the  warrant  of  attorney  in  Saltmarshe  v.  Hewett  (a). 

J  Moore 

The  present  is,  indeed,  a  stronger  case  than  that ;  for  against 

.  .       .      -  „  .  .  Ramsdew. 

there,  by  the  defeasance,  no  execution  was  to  issue  until 
payment  should  be  twenty-one  days  in  arrear.  The 
warrant  of  attorney  in  this  case  does  not  in  terms  charge 
the  benefices,  nor  did  that  in  Saltmarshe  v.  Hewett  (a) ; 
but  the  court  there  was  of  opinion  that  the  instrument, 
on  the  face  of.  it,  was  so  clearly  connected  with  deeds 
charging  the  benefice  as  to  be  void  within  stat.  13  Eliz. 
c.  20. ;  and  the  same  law  applies  here.  In  Johnson  v. 
Brazier  (b)  the  warrant  of  attorney,  which  was  held  to 
be  on  the  face  of  it  good,  was  in  the  common  form, 
not  incorporating  any  deed.  In  ColebrooJc  v.  JLayton  (c) 
the  deed  was  not  incorporated  with  the  warrant  of  at- 
torney, as  here.  If  the  deed  and  warrant  of  attorney  here 
can  be  held  good  as  to  Great  Stainbridge,  they  are  at 
all  events  void  as  to  Little  Wakering,  because  the  former 
annuities  charged  upon  that  benefice,  and  which  the 
plaintiff,  as  the  deed  states,  agreed  to  repurchase,  were 
created  after  the  passing  of  stat.  57  G.  3.  c.  99.  The 
sequestration,  therefore,  must  be  set  aside  as  to  the 
vicarage.  \JPatteson  J.  On  the  former  motion  in  Moore 
v.  Ramsden  (d)  was  any  distinction  taken  between  the 
two  benefices  ?]  None  appears  to  have  been  taken : 
perhaps  the  sequestration  in  that  case  had  not  issued 
against  both  (e). 

Cur.  adv.  vult. 

(a)  1  A.  $  E.  812.  (5)  1  A.  £  E.  624. 

(c)  4  B.  %  Ad.  578. 

(rf)  3  li.  #  Ad,  «)17.  note  (d).    S.  C.  Lumletj  on  Annuities,  238. 
(e)  On  reference  to  the  papers,  it  appears  that  in  that  case  both  the 
benefices  had  been  sequestered. 

Vol.  VII.  S  O  Lord 
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1838.  Lord  Denman  C.  J.  now  delivered  the  judgment  of 

~~  the  Court. 

Moore 

against  In  1813,  i.e.  in  the  interval  between  the  statutes 

Ramsden.  \ 

43  G.  3.  c.84.  and  57  G.  3.  c.  99.,  when  the  13  Eliz. 

a  20.  was  repealed  («),  the  defendant,  the  incumbent  of 
ihe  rectory  of  Stainbridge,  in  consideration  of  a  loan 
from  the  Plaintiff,  agreed  to  charge  his  said  living  with 
an  annuity,  and  to  demise  it  in  case  of  non-payment  to  a 
trustee  for  the  plaintiff,  for  securing  both  such  payments 
as  might  then  be  due,  and  such  as  might  thereafter 
become  due.    Under  this  deed  the  trustee  recovered  by 
ejectment,  in  1833,  possession  of  the  rectory,  and  has 
received  the  profits  to  the  extent  of  661/.  for  the  plain- 
tiff's benefit.    In  1825,  when  the  repeal  of  43  G.  3. 
c.  84.  had  restored  the  operation  of  13  Eliz.  c,  20.,  the 
defendant,  in  consideration  of  further  advances,  granted 
another  annuity  to  the  plaintiff,  and  secured  it  both  on 
the  rectory  and  on  another  living  of  which  he  was 
incumbent,  Little  Watering.    One  of  the  instruments 
executed  by  the  defendant  on  that  occasion  was  a  deed 
of  fourteen  parts,  demising  the  living,  and  authorising  the 
plaintiff  to  enter  upon  the  premises  and  distrain  for  the 
annuity,  and  to  sequester  the  living:  it  recited  the 
intention  to  execute  a  warrant  of  attorney  of  even  date 
as  a  collateral  security  only  for  the  better  payment  of 
the  annuity;  that  no  execution  should  issue  till  after 
twenty  days'  default ;  but  that,  in  such  case,  it  should 
be  lawful  for  the  plaintiff  to  sue  out  such  execution  or 
executions  as  he  should  think  fit.     The  warrant  of 
attorney  expressly  refers  to  the  annuity  deed  reciting 
these  provisions  after  a  statement  of  the  negotiations  be- 

(a)  See  stat.  43  G.  3.  c.  84.  s.  10,  stat.  57  G.  3.  c.  99.  s.  1,  and 
Shaw  v.  Pritchard,  10  J3.  §  C.  241. 

tween 


Ramsden. 
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tween  these  parties  and  others  respecting  money  raised  1838. 
for  the  defendant's  benefit;  and,  for  further  securing  the 

5  m  &  Moore 

regular  payment  of  the  annuity,  authorises  judgment  to  against 
be  entered  up  forthwith  agafnst  him  for  8800/.,  being 
double  the  amount  of  monies  advanced  by  the  plaintiff 
to  him,  or  for  his  benefit ;  but  no  power  to  sequester  is 
either  expressly  given  or  by  reference  to  the  indenture ; 
and,  as  the  whole  amount  of  arrears  due  exceeds  the 
profits  of  the  rectory  of  Stainbridge  actually  received  by 
200/.,  the  plaintiff  has  issued  execution  for  this  sum, 
and  sequestered  Little  Watering  to  raise  it.  The  de- 
fendant obtained  a  rule  for  setting  aside  the  warrant  of 
attorney,  judgment,  and  sequestration,  on  the  ground 
that  they  were  charges  on  an  ecclesiastical  benefice ;  and 
my  brothers  Littledale,  Patteson,  Williams,  and  I  have 
heard  the  case  argued. 

The  very  same  motion  was  previously  made  by  the 
same  defendant  in  the  same  cause ;  and  in  Hilary  term, 
1832,  the  rule  was  discharged  by  Lord  Tenterden  and 
my  brother  Patteson.  We  cannot,  however,  properly 
act  upon  that  decision,  because  the  short  note  of  it 
proves  that  the  facts  were  not  quite  correctly  brought 
before  the  Court,  inasmuch  as,  on  looking  at  the  war- 
rant of  attorney  as  set  out  in  the  affidavit,  we  find  it  to 
contain  no  defeasance  whatever,  and  no  mention  of 
sequestering,  but  merely  the  common  authority  to  enter 
up  judgment  for  double  the  sum  secured.  Such  a  war- 
rant of  attorney  has  in  no  case  been  held  a  charging  of 
the  benefice ;  and  it  is  unnecessary  for  us  to  discuss  the 
decision  in  Sallmarshc  v.  Harnett  (a),  or  that  in  Ncidand 
v.  Watlrin  {b\  on  which  it  was,  in  a  great  measure, 


(a)  1  A.  $  B.  812.  (l>)  9  Bins.  U3. 

3  O  2  founded. 
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18S8.  founded.  But,  as  we  have  been  led  to  a  perusal  and 
examination  of  the  numerous  cases  that  have  occurred 
of  late  years,  we  think  it  right  to  state  that  Newland  v. 
Watkin  (#),  which  is  very  shortly  reported  in  9  Bing. 
113,  accompanied  by  no  judgment  of  the  Court  beyond 
a  direction  in  what  form  the  rule  should  be  made 
absolute,  is  given  with  the  full  argument  of  the  Lord 
Chief  Justice  in  the  Law  Journal,  1st  vol.  of  the  N.  S., 
p.  177. 

The  sequestration,  then,  of  Little  WaJcering  has  taken 
place  under  a  warrant  of  attorney  which  is  not  a 
charging  of  the  benefice.  But  the  application  was  to 
set  aside  the  sequestration,  on  the  ground  that  it  had 
issued  for  arrears  subsequently  accruing,  all  due  at  the 
time  having  been  paid  out  of  the  proceeds  of  Stain- 
bridge.  But  we  think  the  plaintiff  has  a  right  to  apply 
these  proceeds  as  he  thinks  proper,  and  may  keep  those 
latter  proceeds  on  account  of  the  new  arrears,  while  he 
keeps  those  of  Little  Watering  for  such  as  became  due 
before. 

The  rule  must  be  therefore  discharged. 

Rule  discharged. 


(a)  9  Bing.  113. 
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Doe  on  the  Demise  of  Broughton  against  Thursday, 

January  25th. 

Story. 


JECTMENT  for  messuages,  lands,  &c,  in  Surrey.  lJn<*er  stat. 

8  '  7  G.  4.  c.  57. 


E 

On  the  trial  before  Tindal  C.  J.,  at  the  Surrey  s.  19.,  an  as- 
signment by 

Spring  assizes,  1836,  it  appeared  that  the  lessor  of  the  the  provisional 
plaintiff  claimed  through  Bennett,  an  insolvent  debtor,  creditor  a*- ^ 
Bennett  was  discharged  by  the  Court  for  the  relief  of  in"  pursue,^ 
insolvent  debtors  in  1829.    On  September  22d,  1827,  he  ^di^tnT" 
executed  an  assignment  to  the  provisional  assignee,  forra> annexed 

&  r  &      7  to  the  act,  for 

according  to  the  form  annexed  to  stat.  7  G,  4.  c.  57.  the  conveyance 

by  the  insolvent 

English,  a  creditor,  was  afterwards  duly  chosen  as-  to  the  provi- 

.  .       i  ".  .      sional  assignee, 

signee;  and  the  provisional  assignee  assigned  to  him  under  sect.  11. 
on  28th  February,  1829.    A  copy  of  the  conveyance  deplnde^tlVof 
to  the  provisional  assignee,  and  a  copy  of  the  coun-  &aj  ^  f' 4* 
terpart  of  his  conveyance  to  English,  from  the  re-  c'38-s-7-> 

1  J  0  passed  sub- 

cords  of  the  Court,  under  the  seal  of  the  Court,  were  sequently  to  the 

execution  of 

put  ins  with  the  certificate  of  the  provisional  assignee  the  assignment. 

mi  r  Supposing  it 

indorsed  upon  them.    The  indenture  of  assignment  of  necessary  to 
28th  February,  1829  ,  was  between  Henry  Dance,  the  later  statute, 
provisional  assignee,  of  the  first  part,  and  English  of  the  ev^nce^suf-^ 
second.   It  recited  the  assignment  of  September  22,  1837,  fo^gTto  a  jury 

and  witnessed  that,  "  in  obedience  to  an  order  of  the  of  the  convey- 
ance having 

Court  for  relief  of  insolvent  debtors,"  and  of  1 0s.,  the  been  made  "  in 

obedience  to 

provisional  assignee,  at  the  request  and  with  the  consent  any  order "  of 

11  i        •        i  n  tne  Insolvent 

of  English,  "  hath  conveyed,  assigned,  transferred,  and  Debtors' 
set  over,  and  by  these  presents  doth  convey,  assign,  ^venbypro- 
transfer,  and.  set  over,  unto  the  said  James  English,  his  0" Se?coimt». 

part,  sealed 

with  the  seal  of  that  Court,  and  certified  by  the  provisional  assignee,  such  counterpart  re- 
citing thai  the  Conveyance  is  made  by  order  of  the  Court  ? 

Semble,  per  Lord  Denman  C.  J.,  Littledale,  and  WUliams  Js.t  that  it  is  not  ;  per  Cole- 
ridge J.,  that  it  is. 

3  O  3  heirs, 
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1838.      heirs,  executors,  administrators,  and  assigns,  all  the 
estate,  right,  title,  interest,  and  trust  of,  in,  and  to  the 

Doe  dem. 

Broughton  real  and  personal  estate  and  effects  whatsoever  and 
Story.  wheresoever,  and  of  what  nature  or  kind  soever,  which 
by  virtue  of  the  said  hereinbefore  in  part  recited  in- 
denture now  are  in  any  way  vested  in  the  said  H. 
Dance  as  such  provisional  assignee  as  aforesaid,  toge- 
ther with  their  and  every  of  their  rights,  members,  and 
appurtenances,  to  have  and  to  hold,  receive  and  take,  all 
and  every  the  said  estate,  effects,  and  premises,  and 
every  part  thereof,  conveyed,  assigned,  transferred,  and 
set  over,  with  their  and  every  of  their  rights,  members, 
and  appurtenances,  unto  the  said  James  English,  his 
heirs,  executors,  administrators,  and  assigns,  according 
to  the  respective  natures,  properties,  and  tenures 
thereof,  in  trust  nevertheless  for  the  use,  benefit,  and 
advantage  of  the  creditors  of  the  said  insolvent  who 
shall  be  entitled  to  share  in  a  dividend  of  the  said  estate 
and  effects,  and  to  and  for  such  other  uses,  intents,  and 
purposes,  and  in  such  manner  and  form,  as  are  in  and 
by  the  said  indenture  expressed  of  and  concerning  the 
same,  and  to  and  for  no  other  use,  intent,  or  purpose 
whatsoever.    In  witness"  &c. 

The  Court  afterwards  removed  (a)  English,  and  ap- 
pointed the  lessor  of  the  plaintiff  and  the  defendant 
assignees  in  his  stead ;  and  it  subsequently  removed  the 
defendant  and  appointed  the  lessor  of  the  plaintiff  sole 
assignee.  No  proof  was  given  of  any  order  of  the 
Court  directing  the  assignment  by  the  provisional  as- 
signee to  English  ;  and  it  was  objected,  for  the  defend- 
ant, that*  the  assignment  to  English  by  the  provisional 
assignee  did  not  pass  the  property.    The  Lord  Chief 

(a)  Under  stat.  7  G.  4.  c.  57.  s.  38.,  which  vests  the  property  in  the 

newassignees  without  any  fresh  conveyance. 

Justice 
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Justice  considered  the  title  sufficiently  proved;  and  the 
plaintiff  had  a  verdict,  leave  being  given  to  the  defend- 
ant to  move  for  a  nonsuit.  In  Easter  term,  1836,  Sir 
W.  W.  Follett  obtained  a  rule  accordingly. 

Piatt  and  Turner  now  shewed  cause  (a).  First,  the 
conveyance  by  the  provisional  assignee  is  valid  by  stat- 
11  G.  4.  &  1  W.  4.  c.  38.  s.  7.  That  section  recites  that 
it  is  expedient  to  prescribe  a  form  of  conveyance  by 
the  provisional  assignee,  and  to  remove  doubts  as  to 
the  validity  of  previous  conveyances.  It  then  prescribes 
a  form  for  such  conveyances  in  future ;  and  it  also  gives 
validity  to  "  every  conveyance  and  assignment  at  any 
time  heretofore  made  and  executed  by  the  provisional 
assignee  for  the  time  being,  in  obedience  to  any  order 
of  the  Court  for  relief  of  insolvent  debtors."  It  was 
objected  that  no  order  was  proved ;  but  the  Court  must 
presume,  according  to  the  principle  of  Rex  v.  Whis- 
ton  (b),  that  the  provisional  assignee  did  not  act  without 
an  order;  the  rather  as  the  assignment  recites  the 
order.  And,  by  stat.  7  G.  4.  c.  57.  s.  19.,  the  counter- 
part, verified  as  here,  is  sufficient  evidence  of  such 
conveyance  and  assignment  (c).  If,  however,  these 
answers  (d)  shall  be  held  insufficient,  the  question  will 

(a)  Besides  the  points  mentioned  in  the  text,  objections  to  the  title  of 
the  insolvent  were  made  and  discussed ;  but,  as  the  Court  considered 
them  of  no  weight,  it  is  not  thought  necessary  to  report  the  argument 
upon  them. 

(£>)  4  A.  #  E.  607  ;  and  see  Rex  v.  Witney,  5  A.  $  E.  191. 

(c)  By  stat.  2  W.  4.  c  44.  s.  2.,  instead  of  a  counterpart,  a  duplicate 
of  the  conveyance  by  the  provisional  assignee  is  to  be  filed  of  record,  and 
is  made  evidence  as  the  counterpart  formerly  was. 

(rZ)  It  was  also  argued  that  the  defendant,  having  himself  taken  as  as- 
signee under  the  conveyance,  could  not  now  dispute  its  validity:  to  which 
it  was  answered  that  the  defendant  was  not  shewn  to  have  ever  acted  in 
the  character  of  assignee. 

3  0  4  be, 


1838. 

Doe  dem. 

Broughton 
against 
Story. 
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1838.  be,  whether  the  doubts  referred  to  in  stat.  11  G.  4. 
"    T"      and  1  W.  4.  c.  38.  s.  7.  be  well  founded.    Now  stat. 

Doe  dem. 

Broughton    7  Gr.  4.  c.  57.  has,  annexed  to  it,  a  form  for  the  con- 

against 

Story.  veyance  to  the  provisional  assignee,  but  none  for  a 
conveyance  over  by  him.  Upon  this  it  is  contended 
that  the  provisional  assignee  was  to  convey  by  some 
instrument  taking  effect  either  at  common  law  or  by  the 
statute  of  uses,  &c,  as  by  feoffment,  bargain  and  sale, 
lease  and  release,  &c.  But  sect.  19,  which  directs  the 
provisional  assignee  to  convey,  also  directs  that  his  con- 
veyance shall  vest  the  estate  of  the  insolvent  in  the  new 
assignee  by  relation  as  effectually  as  if  the  original  con- 
veyance had  been  made  to  him.  Now  the  original 
conveyance,  as  appears  by  sect.  11  and  by  the  form 
annexed  to  the  statute,  conveys  not  only  the  present 
but  the  future  estate  of  the  insolvent.  The  forms  of 
conveyance  suggested  could  not  convey  this :  the  in- 
tention of  the  legislature  must  therefore  have  been  to 
prescribe  a  new  mode  of  conveyance  by  the  act,  operat- 
ing according  to  its  provisions:  and  the  proper  method 
was  to  follow,  as  has  been  done,  the  form  annexed  to 
the  act,  mutatis  mutandis.  As  the  two  conveyances 
are  to  have  the  same  effect,  the  forms  of  conveyance 
Were  meant  to  be  similar :  and  it  was  not  thought  neces- 
sary to  annex  more  than  one  form. 

Sir  W.  TV.  Follett  and  Channel^  contra.  First,  as  to 
the  effect  of  the  conveyance  under  stat.  7  G.  4.  c.  57. 
only,  it  is  not  to  be  inferred,  from  the  legislature  con- 
ferring validity  on  a  new  form  of  conveyance  in  one  in- 
stance, that  they  meant  to  give  such  a  form  validity  in  all. 
The  more  correct  inference  is  that,  as  they  gave  it 
expressly  in  one  instance,  they  did  not  mean  to  give  it 

validity 
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validity  where  the  act  was  silent.  At  any  rate,  there  is  1838. 
no  expression  of  intention  strong  enough  to  give  effect  ^  ~ 
to  a  conveyance  which  (it  is  admitted)  would  be  inoper-  Broughton 

against 

ative  without  the  statute.  And  the  statute  form  is  inap-  •  Story. 
plicable  to  the  case  of  a  conveyance  by  the  provisional 
assignee.  It  contains  a  proviso'making  it  void  in  case  the 
petition  is  dismissed.  Now,  as  the  conveyance  to  the 
provisional  assignee  is  made  at  the  time  of  petitioning, 
this  is  correct :  but,  if  applied  to  a  conveyance  made  by 
the  provisional  assignee  to  the  creditor  assignee,  which 
may  be  after  the  discharge  of  the  prisoner,  it  will  be 
unnecessary ;  and  indeed  it  is  unnecessary  whenever 
such  conveyance  is  made,  as  the  proviso  in  the  first 
conveyance  avoids  the  assignee's  title  at  an  earlier  stage, 
in  the  event  of  the  petition  being  dismissed.  Then,  as 
to  stat.  1 1  G.  4.  &  1  W.  4.  c.  38.  s.  7.,  it  gives  effect  to 
previous  conveyances  only  when  executed  by  order  of 
the  Court.  The  doctrine  of  presuming  omnia  rite  acta 
cannot  apply  to  a  case  where  the  legislature  expressly 
makes  the  existence  of  a  fact  an  essential  condition  to 
a  new  enactment  taking  effect.  The  clause  at  the  end 
of  sect.  19  of  stat.  7  G.  4.  c.  57.  merely  makes  the 
counterpart  evidence  of  the  fact  that  the  provisional 
assignee  conveyed,  and  of  his  title,  but  does  not  make  it 
evidence  of  any  fact  asserted  in  the  deed. 

Lord  Denman  C.  J.  The  question  which  we  have 
to  consider  is,  whether  the  title  of  the  insolvent  has 
passed  to  the  lessor  of  the  plaintiff ;  for,  as  to  the  ob- 
jections urged  against  the  insolvent's  title,  they  are  not 
supported  by  the  slightest  authority.  Stat.  1 1  G.  I.  & 
I  TV,  4.  c.  38.  .v.  7.,  to  remove  doubts  as  to  previous  con- 
veyances by  the  provisional  assignee,  sets  up  those  con- 
veyances 


914 


CASES  in  HILARY  TERM 


1838.      veyances  which  had  been  theretofore  made  by  any  order 
of  the  Court.  I  confess  I  doubt  whether,  when  the  legis- 

Doe  dem. 

Broughton    lature  gives  validity  only  to  what  is  done  by  order  of 

against  \      ■    .  . 

Story,  the  Court,  it  is  not  necessary  to  prove  the  order.  The 
hypothesis  is  that  something  wrong  has  been  done, 
which  is  to  be  cured ;  and  I  doubt  whether,  in  such 
a  case,  the  rule  of  presuming  that  all  has  been  rightly 
done  will  apply.  The  act,  however,  does  not  declare 
that  the  former  conveyances  are  void,  but  merely  al- 
ludes to  doubts  upon  the  point.  We  are  therefore 
thrown  back  to  the  question,  whether  the  assignment  be 
void  with  reference  simply  to  stat.  7  G.  4.  c*  57.  Now, 
when  I  look  at  the  eleventh  and  nineteenth  sections,  the 
doubt  which  it  was  afterwards  thought  fit  to  remove 
does  not  appear  to  me  to  be  of  so  serious  a  nature  as 
to  induce  me  to  hold  the  assignment  void.  Sect.  11 
gives  the  power  to  assign  to  the  provisional  assignee; 
and  a  form  is  annexed,  which  dispenses  with  the  neces- 
sity of  lease  and  release,  or  bargain  and  sale,  transferring 
all  present  and  future  estate  of  the  insolvent  by  a  single 
instrument.  Then  sect.  19  directs  the  provisional  as- 
signee to  convey  and  assign  to  the  creditor  assignee, 
and  the  conveyance  is  to  vest  all  the  estate  in  the  latter, 
by  relation,  as  effectually  and  legally  "  as  if  the  said 
conveyance  and  assignment  had  been  made  by  such  pri- 
soner to  him."  I  cannot  doubt  that  the  form  which  is 
good  for  one  purpose  is  good  for  the  other ;  if  not,  I  do 
not  see  how  the  future  estate  could  be  transferred  to 
the  creditor  assignee.  On  this  short  ground  I  think 
the  title  good  without  resorting  to  the  late  act. 

Littledale  J.    I   have  felt   some  doubt  on  one 
point :  I  rather  think  that,  to  make  a  conveyance  good 

under 
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under  stat.  11  G.  4.  &  1  W.  4.  c.  38.  s.  7.,  an  order 
should  be  proved,  the  conveyance  not  being  in  the 
regular  course  of  the  proceedings  of  the  court.  But, 
under  stat,  7  G.  4.  c.  57.,  I  think  the  conveyance  good. 
It  is  true  that  stat.  19  does  not  point  out  how  the  pro- 
visional assignee  is  to  convey ;  but  the  words  of  the 
section,  when  compared  with  those  of  sect.  11,  shew 
that  the  legislature  intended  a  similar  form  to  be  used 
in  the  two  cases,  the  reason  being  the  same  in  each  in- 
stance, and  no  new  provision  being  introduced  by 
sect.  19. 

Williams  J.  No  mode  of  conveyance  would  have 
effectuated  the  object  of  the  eleventh  and  nineteenth 
sections  of  stat.  7  G.  4.  c.  57.  so  well  as  that  adopted 
here.  In  Moult  v.  Massey  (a)  the  assignees  of  a  bank- 
rupt departed  from  the  usual  form  of  assignment,  and 
their  assignment  was  held  invalid  :  though  I  do  not  say 
that  the  case  of  a  bankrupt's  assignees  is,  in  all  respects, 
the  same  as  that  of  an  insolvent's  assignee.  But,  at  any 
rate,  here  no  other  method  of  conveyance  would  have 
been  completely  effectual.  Then,  coupling  sects.  11 
and  19  together,  and  recollecting  that  no  form  is  given 
for  the  transfer  directed  in  sect.  19,  the  language  and 
objects  of  the  two  sections  being  similar,  I  think  the 
form  given  in  one  case  should,  as  nearly  as  possible,  be 
followed  in  the  other.  As  to  the  aid  to  be  derived 
from  stat.  11  G.  4.  &  1  TV.  4.  c.  38.  s.  7.,  I  feel  much 
doubt.  If  the  conveyance  be  treated  as  a  nullity  under 
stat.  7  G.  4.  c.  5 7. j  and  a  substantive  act  be  necessary 
to  give  it  validity  under  stat.  11  G.  4.  &  1  IV.  4.  c.  :58., 


1838. 

Doe  dem. 
Broughton 

against 
Story, 


(a)  1  Ii.  $  Ad.  (;:'.<;. 
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1838.  it  rather  seems  to  me  that  distinct  proof  of  such  sub- 
^  ~  stantive  act  becomes  necessary :  though  I  give  no  posi- 
Broughton    tive  opinion  upon  this  point. 

against 
Story. 

Coleridge  J.  Without  reference  to  stat.  11  G.  4. 
&  1  W.  4.  c.  38.,  I  think  the  conveyance  good.  But, 
as  that  statute  recites  the  existence  of  doubts  only,  and 
as  the  practice  of  the  Court  under  stat.  7  G.  4.  c.  57. 
.5.  19.  is  shewn,  I  think  that  there  was  sufficient  evidence 
to  go  to  a  jury  of  the  conveyance  having  been  made 
under  an  order  of  the  Court,  supposing  it  necessary  to 
resort  to  the  later  statute.  To  try  this,  put  the  later 
act  out  of  the  question.  Then  the  facts  stand  thus.  The 
provisional  assignee,  an  officer  of  the  Court,  having  no 
power  to  assign  without  order  of  the  Court,  makes  a 
conveyance,  and  the  counterpart  is  filed  of  record  in 
the  Court.  All  this  is  done  in  compliance  with  the  act. 
Then  the  counterpart  is  verified  by  the  seal  of  the 
Court,  which  the  Court  keeps,  and  which  the  Court 
only  can  affix  :  we  must  presume  that  it  is  not  affixed 
without  authority.  And  the  record  of  the  Court,  exe- 
cuted by  its  officer^  and  verified  by  its  seal,  recites  the 
conveyance  to  have  been  made  by  order  of  the  Court. 
On  the  facts  standing  thus  only,  I  think  it  not  too  much 
to  presume  that  there  was  an  order  of  the  Court;  and 
the  presumption  is  much  strengthened  by  the  language 
at  the  conclusion  of  sect.  19,  which  declares  a  document 
verified  as  in  the  present  case  to  be  sufficient  evidence 
of  the  conveyance  and  assignment. 

Rule  discharged. 
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REAY  against  PACKWOOD.  Friday, 

0  January  26th. 

ASSUMPSIT  on  a  bill  of  exchange  drawn  by  Banks  In  assumpsit 
on  a  bill  of 

on  defendant,  accepted  by  him,  and  indorsed  by  exchange,  by 

•r»     7  s-i      t  ii  i  •  •  •  m     mi       i      indorsee  against 

Banks  to  Goode,  and  by  Goode  to  plaintiit.    Ine  de-  acceptor,  issue 
fendant  pleaded  payment,  which  the  plaintiff  traversed,  ^plea^of  pay-U 
and  issue  was  thereon  joined.    On  the  trial  before  fo^see^"^ 
Lord  Benman  C.  J.,  at  the  sittings  in  London  after  competent  wit- 

°  ness  for  the 

Trinity  term  1836,  the  defendant  called  Goode,  the  defendant, 

though  he  ac- 

second  indorser,  to  prove  a  settlement  of  accounts  knowledges,  on 
between  him  and  the  plaintiff,  in  which  the  plaintiff  that  he  received 
received  satisfaction  for  the  bill  now  declared  upon.  Jefe^dant^to°m 
The  witness,  being  examined  on  the  voir  dire,  stated  P?yPlalntlffthe 
that  he  had  received  money  from  the  defendant  to  pay 
the  bill  to  the  plaintiff.     It  was  urged  that  he  was 
incompetent  on  this  account ;  but  the  Lord  Chief  Jus- 
tice over-ruled  the  objection.    The  witness  gave  evi- 
dence, and  the  defendant  had  a  verdict. 


Erie,  in  the  ensuing  term,  moved  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that  Goode's  evidence  ought  not  to  have  been 
admitted.  The  examination  on  the  voir  dire  shewed 
him  to  be  interested.  If  he  received  money  from  the 
defendant,  undertaking  to  pay  this  bill,  he  was  liable 
to  the  defendant  for  the  amount,  and  for  the  costs  of 
this  action ;  and  if  he  obtained  the  money  from  the 
defendant  by  wrongfully  representing  himself  as  the 
holder,  he  is  liable  in  tort  for  the  amount  of  the  bill, 
and  costs.  The  judgment  of  Lord  Taitcrdcn,  in  Ed- 
monds 
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monds  v.  Lowe  («),  shews  the  principle  on  which  evi- 
dence under  such  circumstances  is  excluded.  [Pat- 
teson  J.  mentioned  Birt  v.  Kershaw  (&).]  In  more  recent 
cases  than  that,  the  liability  to  costs  has  been  held  to 
turn  the  scale  against  a  witness's  admissibility,  where 
he  was  otherwise  indifferent;  Jones  v.  Brooke  (c) ,  Lar- 
halestier  v.  Clark  (d).  [Patteson  J.  That  is  where  the 
liability  arises  from  circumstances  of  the  transaction  in- 
dependent of  his  having  been  agent.  Where  a  party 
has  merely  acted  as  agent,  it  may  be  questioned  whether 
the  rule  of  liability  applies.]  A  rule  nisi  was  granted  ; 
and  now 

F.  V,  Lee  shewed  cause.  The  fact  of  Goode  being 
an  indorser  was  not  sufficient  to  exclude  him ;  Jordaine 
v.  Lashbrooke  (e).  The  circumstances  in  Edmunds  v. 
Lowe  (a)  were  very  different :  here  the  question  is  simply 
whether,  in  an  action  between  indorsee  and  acceptor, 
a  prior  indorsee  may  prove  payment.  If  the  plaintiff 
fails  in  this  action,  Goode  is  liable  at  his  suit  on  the  bill. 

Erie,  contra.  Goode  is  interested  in  protecting  the 
defendant,  because  he,  if  the  plaintiff  recovers,  may  sue 
Goode  for  a  breach  of  duty  in  not  paying  over  money 
which  he  received  from  the  defendant,  either  in  the 
way  of  bailment,  or  as  the  consideration  of  a  contract ; 
and  Goode  would  be  liable  for  the  costs  of  this  action. 
[Coleridge  J.  Was  he  any  thing  more  than  agent  for  the 
purpose  of  paying  the  bill?]  He  was  answerable  to 
the  defendant  for  breach  of  duty  in  not  paying  it. 
[Coleridge  J.  So  is  my  servant  if  I  send  him  to  pay  a 

(a)  8  B.  %  C.  407.  (b)  2  East,  458. 

(c)  4  Taunt.  464.  (d)  1  B.  %  Ad.  899. 

(<?)  7  T.  M.  601. 

bill; 


1838. 
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against 
Pack  wood. 
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bill;  yet  I  may  call  him  as  a  witness  to  prove  the  pay-  1838. 

ment.]    Goode  is  party  to  the  bill.    [Lord  Denman  C.  J.  ~ 

It  is  clear  that  no  agent  would  be  competent  to  prove  against 

Packwood. 

that  he  paid  a  debt,  if  this  objection  could  prevail.]  If 
he  has  been  guilty  of  fraud  in  not  paying  it,  he  has  an 
interest.  This  was  agreed  in  Larbalestier  v.  Clark  (a). 
\Littledale  J.  A  supposition  of  that  kind  might  exclude 
every  witness  who  had  paid  money  as  agent.] 

Per  Curiam  (b)9 

Rule  discharged. 

(a)  1  B.  §  Ad.  899. 

(b)  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 


BALLEY  agahlSt  DE  ARROYAVE.  Friday, 

°  January  26lh. 

ASSUMPSIT  on  a  charter-party  of  affreightment.  By  charter- 
party,  a  vessel 

The  material  clause  of  the  instrument,  as  set  out  was  to  have 

.       ninety  running 

in  the  declaration,  was  as  follows  :    "  Ninety  running  days,  and  ten 
days  were  to  be  allowed  to  the  said  merchant,  if  the  murrage^to 
ship  was  not  sooner  dispatched,  for  unloading  and  load-  he™arrival  at"™ 
ing  the  ship  at  Accra,  Whidah,  or  any  other  ports  or  ^y^toun 
places  on  the  coast  of  Africa,  to  commence  on  arrival  at  !oad  and.  ha7" 

1  J  ing  received 

Accra  or  Whidah,  whichever  might  be  her  first  port  of  Prat»que.  De- 

claration  for 

report,  being  in  all  respects  ready  to  unload,  and  having  breach  of  the 

charter- party 
stated  that, 

although  the  vessel,  on  August  24th,  was  at  W.  ready  to  unload,  and  had  received  pratique, 
yet  defendant  did  not,  within  ninety  &c.  commencing  on  her  arrival  at  W.  and  being  ready 
to  unload  and  receiving  pratique,  unload  and  load  the  vessel,  but  wrongfully  detained  her 
beyond  the  running  days  and  days  of  demurrage.  Plea,  that  the  vessel  was  not  ready  to 
unload,  and  did  not  receive  pratique,  for  a  long  time  after  her  arrival  at  W.,  viz.  for  a  time 
equal  to  that  of  the  alleged  wrongful  detention  :  conclusion  to  the  country.    Issue  thereon. 

It  appealed  in  evidence  that  the  vessel  was  ready,  and  at  liberty,  to  unload  at  //'.  on 
August,  14,  but  had  not  gone  through  any  form  of  receiving  pratique,  there  being  no 
quarantine  establishment  at  W.  nor  any  means  of  formally  granting  pratique. 

Held,  that  the  issue  on  the  plaintiff's  part,  affirming  that  the  vessel  had  received 
pratique,  was  sufficiently  borne  out  by  the  proof;  for  thai  she  must  be  taken  to  have 
received  pratique  when  she  Mas  at  //'.  ready,  and  at  liberty,  to  unload. 

received 
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received  pratique,  and  so  continue  whilst  trading  to  or 
at  any  other  ports  or  places  on  the  coast,  casualties  ex- 
cepted, and  end  on  her  being  finally  loaded  and  dis- 
patched, and  ten  days  on  demurrage  over  and  above  the 
said  laying  days,  at  4Z.  4s.  per  day.  Penalty  for  non- 
performance of  that  agreement,  1000/."  Breach,  "that, 
although  Whidah  aforesaid  was  the  first  ordered  port  of 
report  of  the  said  ship  or  vessel,  according  to  the  true 
intent  and  meaning  of  the  said  charter-party  of  affreight- 
ment in  that  behalf,  and  although,"  viz.  on  1 4th  August 
1833,  "  the  said  ship  or  vessel  was  there  in  all  respects 
ready  to  unload  her  outward  cargo  aforesaid,  and  had 
then  and  there  received  pratique,  whereof  the  defendant 
then  and  there  had  due  notice,  yet"  defendant  not 
regarding  &c,  but  contriving  &c,  "  did  not  nor  would, 
within  the  said  ninety  running  days  and  the  said  ten 
days  of  demurrage  in  the  said  charter-party  of  affreight- 
ment mentioned,  commencing  on  the  arrival  of  the  said 
ship  or  vessel  at  Whidah  aforesaid  and  being  in  all 
respects  ready  to  unload  and  receiving  pratique  as 
aforesaid,  unload  and  load  the  said  ship  or  vessel  as 
aforesaid,  although  no  casualties  happened  to  prevent 
the  defendant  from  so  doing,  but  therein  failed  and 
made  default;  and,  on  the  contrary  thereof,  he,  the 
defendant,  wrongfully  kept  and  detained  the  said  ship 
or  vessel  for  a  long  time  over  and  above  the  said  run- 
ning days  and  days  of  demurrage  respectively,  in  and 
about  the  unloading  and  loading  of  the  said  ship  or 
vessel  as  aforesaid,  to  wit  eleven  days  "  &c.  "  Whereby 
the  plaintiff  was  put  to  great  costs,  charges,"  &c. 

Pleas:,  1.  Non  assumpsit.  2.  "That  the  said  ship 
was  not  ready  to  unload  her  outward  cargo  aforesaid, 
and  did  not  receive  pratique  for  a  long  time  after  her 

arrival 
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arrival  at  Whidah  aforesaid,  to  wit  for  a  space  of  time 
equal  to  the  time  during  which  it  is  in  the  declaration 
alleged  that  the  defendant  wrongfully  kept  and  detained 
the  said  ship  or  vessel  over  and  above  the  said  running 
days  and  days  of  demurrage  respectively."  Conclusion 
to  the  country.  3.  That  defendant  did  not  keep  the 
said  ship  or  vessel  over  and  above  the  said  running  days 
and  days  of  demurrage  as  in  the  declaration  alleged,  for 
any  part  of  the  time  therein  mentioned,  &c.  Con- 
clusion to  the  country.  Issue  was  joined  on  these  pleas. 
There  was  a  fourth  plea,  not  material  here,  which  also 
led  to  an  issue  in  fact. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings 
in  London  after  Trinity  term  1836,  the  charter-party 
was  read,  containing  the  clause  declared  upon.  It 
appeared  that  the  vessel  arrived  at  Wliidah  (on  the 
western  coast  of  Africa)  on  the  12th  of  August^  and 
was  ready  to  unload  on  the  14th;  that  she  never 
went  through  any  form  of  receiving  pratique ;  and 
that,  when  she  left  Whidah  (December  4th),  she  had 
exceeded  the  ninety  running  days  and  ten  days  of 
demurrage.  It  appeared  in  evidence  that  there  is  no 
health  establishment  or  quarantine,  and  no  pratique 
given,  on  this  part  of  the  African  coast ;  that  Whidah 
belongs  to  a  native  chief ;  and  that  there  is  no  notary 
or  consul  there.  The  Lord  Chief  Justice,  in  summing 
up,  stated  that,  on  the  second  issue,  the  plaintiff 
had  undertaken  to  prove  the  receipt  of  pratique ;  and, 
consequently,  that  the  opinion  of  the  jury,  as  to  that 
issue,  could  be  taken  only  on  the  simple  question,  whether 
she  had  received  pratique  or  not,  which,  his  Lordship 
said,  she  clearly  had  not.  The  jury  found,  on  the  second 
issue,  that  the  vessel  was  ready  to  unload  on  the  1 1th 
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1838.      of  August,  but  had  not  received  pratique ;  and,  on  the 
third  issue,  that  she  was  detained  ten  days  beyond  the 

B ALLEY 

against  ninety  and  the  ten  days  mentioned  in  the  charter-party. 
Arroyave.  The  first,  third,  and  fourth  issues  were  found  for  the 
plaintiff.  On  the  second,  the  verdict  was  taken  for  the 
defendant,  but  leave  given  to  move  to  enter  a  verdict  for 
the  plaintiff.  In  the  ensuing  term  Erie  obtained  a  rule 
to  shew  cause  why  such  verdict  should  not  be  entered, 
or  a  new  trial  had. 

Sir  J,  Campbell,  Attorney-General,  and  Channell  now 
shewed  cause.  The  Court  has  no  power,  under  these 
circumstances,  to  alter  the  verdict  found  on  a  material 
issue.  The  plaintiff  in  his  declaration  has  averred  (as 
the  terms  of  the  charter-party  required)  that  the  ship 
was  ready  to  unload,  and  had  received  pratique.  The 
plea  traverses  the  receipt  of  pratique,  and  the  plaintiff, 
by  joining  issue,  re-asserts  it.  On  the  trial  it  appears 
that  pratique  could  not  be  obtained ;  but  that  does  not 
entitle  the  plaintiff  to  a  verdict  on  the  issue.  He 
should  have  pleaded  in  excuse  according  to  the  fact. 

Erie  and  Wightman,  contra.  The  plaintiff  is  entitled 
to  a  verdict  on  this  issue,  or,  at  any  rate,  to  a  new  trial. 
The  jury  have  found  that  there  was  a  point  from  which 
the  ninety  days  actually  began  to  run :  *  that  point  is  the 
beginning  to  unload.  The  argument  for  the  defendant 
implies  that  the  running  days  never  commenced.  As 
to  pratique,  a  vessel  receives  it  when  she  has  liberty  to 
unload  without  impediment  from  laws  of  quarantine. 
Where  such  laws  are  in  execution,  vessels  arriving  from 
suspected  countries  must  have  a  certificate  to  enable 
them  to  unload;  and  this  is  called  being  admitted  to 
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pratique.    The  word  itself  means  liberty  to  unload.  1838. 
Thus  in  tit.  1.  art.  1.  of  the  French  Ordonnance  of  7th 

Ballet 

August  1822,  given  in  Merlin's  Hepertoire  universel  et  against 
f  De 

raisonne  de  Jurisprudence,  torn.  26.  p.  162.  (a),  Qua-  Arroyave. 
rantine,  No.  VII.,  it  is  said :  "  Les  provenances  par 
mer  ne  sont  admises  a  libre  pratique,  qu'  apres  que  leur 
etat  sanitaire  a  ete  reconnu  par  les  autorites  on  agens 
preposes  a  cet  effet."  If  the  vessel  arrives  at  a  place  where 
there  is  no  officer  to  examine  and  certify,  that  makes 
no  difference  to  the  shipper ;  he  looks  only  to  the  actual 
liberty  of  unloading;  how  he  has  it  is  immaterial.  If 
the  words  of  this  charter-party  had  been  "  had,"  instead 
of  "  received,"  pratique,  no  question  could  have  arisen : 
and  it  is  sufficient  here  that  the  ship  in  fact  had  it.  She 
had  all  the  pratique  that  could  be  obtained.  Even 
where  there  are  officers  of  quarantine,  a  vessel  coming 
from  a  country  not  suspected  has  pratique  without  any 
form  being  gone  through.  The  defendant  could  not 
lose  any  thing  by  the  plaintiff's  construction.  The  form 
of  receiving  a  certificate  could  have  given  him  no  addi- 
tional advantage.  The  facts,  therefore,  substantially 
bear  out  a  finding  for  the  plaintiff  on  these  issues.  In 
Plowd.  101.  (b)  it  is  laid  down  that,  "  when  the  sub- 
stance of  the  fact,  and  the  manner  of  the  fact  are  put  in 
issue  together,  if  the  jurors  find  the  substance  and  not 
the  manner,  yet  judgment  shall  be  given  according  to 
the  substance."  The  same  doctrine  is  exemplified  in 
Mackalley's  Case  (c),  and  in  Rubery  v.  Stevens  (d).  \_Lit- 
tlcdale  J.  The  plea  here  is  a  singular  one.  It  concludes 
to  the  country ;  but  it  does  not  contradict  the  facts  in 

(a)  5th  eel  Brussels,  1827. 

(b)  ^tatters  of  the  Crown  happening  at  Salop.    Case  of  the  SaHsburvS. 

(c)  9  Rep.  67  a.  (</)  4  li.  $  Ad,  241, 
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1838.       the  declaration.]    Strictly  considering  the  plea,  it  ad- 
mits  that  the  vessel  did  receive  pratique;  the  only  ques- 

Balley 

against      tion  is  when.   To  all  practical  purposes  she  had  it  from 

De 

Arroyave.  the  14th  of  August.  [Littledale  J.  I  suppose  that, 
under  the  circumstances,  the  moment  she  began  to  un- 
load, that  fact  would  be  evidence  that  she  had  then 
received  pratique.] 

Lord  Denman  C.  J.  We  think  that  must  be  taken 
to  be  the  meaning,  on  this  particular  charter-party.  It 
struck  me  on  the  trial  that,  as  the  plaintiff  had  in  effect 
stated  that  the  vessel  did  receive  pratique,  and  not 
matter  in  explanation  of  her  failing  to  receive  it,  he  was 
not  entitled  to  a  verdict  on  this  issue.  But  I  now  think 
that  the  time  contemplated  must  be  the  time  when  she 
received  pratique  in  the  only  way  in  which  she  could 
have  it  at  that  place.  The  rule  for  entering  a  verdict 
must  therefore  be  absolute. 

Littledale,  Williams,  and  Coleridge  Js.,  con- 
curred. 

Rule  absolute. 
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The  Queen  against  The  Churchwardens,  Over-  Monday, 

January  29  th. 

seers,  and  Inhabitants  of  the  Parish  of  St. 
Saviour,  Southwark. 

J^JANDAMUS,  issued  January  31st  1837,  reciting  King  James  I. 

as  follows.     That,  by  Stat.  22  and  23  Car.  2.  («),    granted  the  rec- 
tory of  St.  Sa- 

entitled  "  An  Act  for  making  the  manor  of  Paris  viour\  South- 
wark, in  trust 

for  the  churchwardens  of  the  parish  and  their  successors,  enjoining  them,  out  of  the  re- 
venues, to  pay  certain  yearly  salaries  to  chaplains  and  a  schoolmaster,  and  to  repair  the 
parish  church. 

By  stat.  22  &  23  Car.  2.  c.  28.  (private),  reciting  that  the  revenues  of  the  rectory  were 
insufficient  for  the  above  purposes,  the  parishioners  were  discharged  from  all  tithes  belong- 
ing to  the  rectory ;  and  it  was  enacted  that,  in  consideration  thereof,  it  should  be  lawful  for 
the  churchwardens  for  the  time  being,  and  overseers,  giving  notice  to,  or  calling  together 
six  or  more  of  the  inhabitants,  having  certain  qualifications,  to  assemble  yearly  in  vestry, 
and  make  a  rate  not  exceeding  3501.  in  a  year;  and  that  the  churchwardens  should  pay 
yearly  for  ever  to  the  chaplains,  schoolmaster,  and  usher,  salaries  amounting  in  the  whole 
to  230L,  which  sums  should  be  in  lieu  of  all  monies  payable  to  the  chaplains,  &c,  by 
virtue  of  the  charter;  and  all  the  residue  of  the  monies  so  to  be  raised  should  be  applied 
to  repairs  of  the  church  and  other  church  affairs,  as  the  wardens  should  think  meet. 

Stat.  56  G.  3.  c.  lv.  (reciting  that  the  rate  before  mentioned,  and  the  revenue  of  the  rec- 
tory under  the  management  of  the  wardens,  were  inadequate  to  the  above  purposes) 
repealed  the  former  act  as  to  the  amount  to  be  raised  by  rate,  and  enacted  that,  for  the 
purposes  of  that  act,  it  should  be  lawful  for  the  wardens,  overseers,  and  other  inhabitants  of 
the  parish,  in  vestry,  and  they  were  thereby  empowered,  to  make  an  annual  rate,  as  there 
described,  which  rate  should  be  confirmed  by  two  justices  of  the  peace,  and  the  sum  levied 
should  be  applied  as  follows,  viz.  the  wardens  should  pay  yearly  to  the  chaplains,  school- 
master and  usher,  certain  salaries  (which  were  specified),  and  such  salaries  should  be  in 
lieu  of  all  monies  payable  to  them  by  virtue  of  the  charter,  and  the  residue  should  be 
applied  as  directed  by  the  former  act. 

The  wardens,  overseers,  and  inhabitants  met  in  vestry,  and  refused  to  make  a  rate ;  the 
salaries  remained  unpaid,  and  the  church  was  dilapidated.  On  motion  for  a  mandamus 
to  compel  the  making  of  a  rate  for  the  purposes  of  the  above  statutes  :  Held,  that  the 
ordering  of  such  rate  was  not  a  matter  of  ecclesiastical  jurisdiction  ;  and  that  a  mandamus 
might  issue  to  the  wardens,  overseers,  and  inhabitants. 

On  return  to  the  mandamus,  the  Court  refused  to  hear  the  return  discussed  on  motion  to 
quash  (the  ground  alleged  being  the  urgency  of  the  circumstances),  but  directed  that  the 
case  should  be  argued  on  an  early  day  upon  concilium. 

Held,  on  such  argument,  that,  although  a  revenue  might  be  still  derivable  from  the 
rectory,  a  rate  under  the  statutes  was  the  primary  fund  from  which  the  salaries  were  to  be 
paid,  and  that  the  alleged  existence  of  such  revenue  was  no  answer  to  the  mandamus. 

Held,  further,  that  such  mandamus,  since  stat.  56  G.  3.  c.  lv.,  was  properly  directed  to 
the  wardens,  overseers,  and  other  inhabitants  generally,  and  not  to  the  wardens,  oversee  rs, 
and  six  or  more  qualified  inhabitants,  according  to  stat.  22  &  23  Car.  2.  c.  28. 

Return  to  the  mandamus  was  made  by  the  wardens,  two  overseers,  and  six  inhabitants, 
and  a  further  return  by  five  inhabitants.  On  the  concilium,  the  former  parties  did  not 
dispute  the  making  of  the  rate,  but  contended  only  that  the  mandamus  was  improperly 
directed;  The  latter  denied  that  a  rate  could  properly  be  made.  Alter  quashing  the  return, 
(he  Court  ordered  (under  stat.  1  W.A.  c.  21.  s.  6.)  that  the  wardens,  overseers,  and  in- 
habitants should  pay  costs,  but  that  the  wardens  ami  overseers  should  not  be  personally 
liable  as  such. 

(a)  C.  28.  private. 
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1838.  Garden  a  parish,  and  to  enable  the  parishioners  of 
mi   ~         St.  Saviour's,  Southwark,  to  raise  a  maintenance  for 

Ine  Queen 

against  ministers,  and  for  repairs  of  their  church ; "  after  pro- 
Si.  Saviour's, 

Southwark.  viding  that  the  manor  of  Paris  Garden  should  be 
formed  into  a  parish,  to  be  called  Christchurch,  it  is 
recited  that  King  James  I.,  by  his  letters  patent  of 
12th  April,  in  the  9th  year  of  his  reign,  "  granted  the 
rectory  and  parsonage  impropriate  of  the  parish  church 
of  St.'  Saviour's,  Southwark,  to  certain  persons  and  their 
heirs,  in  trust  for  the  wardens  of  the  said  parish  church 
and  their  successors,  enjoining  them  out  of  the  revenue 
thereof  to  find  and  maintain  two  preaching  chaplains, 
and  a  schoolmaster  and  usher  for  their  free  grammar 
school,  and  to  repair  their  parish  church,  and  to  pay 
their  chaplains  60l.  per  annum,  and  their  schoolmaster 
and  usher  301.  per  annum ;  but  that,  the  said  parish 
church  being  a  very  great  church,  and  very  chargeable  to 
be  maintained  in  due  reparation,  and  the  revenue  of  the 
said  rectory  not  amounting  to  above  100/.  per  annum, 
communibus  annis,  the  same  would  not  extend  to  repair 
the  said  church,  and  to  allow  any  reasonable  main- 
tenance to  the  said  chaplains,"  for  redress  thereof  it  was 
enacted  66  that  all  the  parishioners  of  the  said  parish  of 
St.  S.  S.,  and  all  the  inhabitants  of  and  within  the  same, 
and  all  the  messuages,  lands,  tenements,  and  heredita- 
ments within  the  said  parish,  should  be  for  ever  thereafter 
exonerated,  acquitted,  and  discharged  of  and  from  all 
tithes  and  tenths  belonging  to  the  said  rectory  and  par- 
sonage impropriate,  and  the  said  messuages,  lands,"  &c, 
"  should  be  for  ever  thereafter  holden  and  enjoyed  tithe 
free,  acquitted  and  discharged  of  and  from  payment  of 
any  tithes  or  tenths,  and  all  sum  and  sums  of  money  pay- 
able for  or  in  lieu  of  tithes ;  and  in  consideration  thereof 

that 
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that  it  should  and  might  be  lawful  to  and  for  the  1838. 
churchwardens  for  the  time  being  of  the  said  parish,  m 

&  r  The  Queen 

and  the  overseers  of  the  poor  of  the  said  parish,  or  the  against 

St.  Saviour's, 

greater  number  of  them,  giving  notice  unto  or  calling  Southward 
together  six  or  more  of  such  inhabitants  as  had  within 
the  space  of  seven  years  then  last  past  borne  the  like 
office  therein,  to  assemble  themselves  yearly  in  the 
vestry-house  of  the  said  parish  church,  upon  every 
Tuesday  or  Wednesday  in  Easter  week,  and  they  or  the 
greater  number  of  them  then  present  should  yearly,  for 
ever,  then  or  within  fifteen  days  after,  make  and  settle 
a  tax,  rate,  or  assessment,  not  exceeding  "  (above 
charges  for  collecting)  "  350/.  in  any  one  year,  to  be 
imposed  or  set  upon  all  the  parishioners  of  the  said 
parish  of  St.  &,  and  upon  all  the  possessors  and  occu- 
piers of  all  houses,  lands,"  &c,  "  in  the  same,  or  within 
the  limits,"  &c,  thereof  (with  an  exception  as  to  the  said 
parish  of  Ckristchurch),  which  tax,  rate,  or  assessment, 
should  be  by  an  equal  pound  rate,  &c.,  and  should  be 
paid  quarterly,  &c.    "  And  that  the  wardens  of  the  said 
parish  church  of  St.  S.,  and  their  successors,  should  by 
equal  quarterly  payments,  pay  yearly  for  ever  unto  each 
of  the  said  two  chaplains  thereof,  the  yearly  sum  of 
100/.;  and  to  the  schoolmaster  and  usher  aforesaid 
the  yearly  sums  of  30/;  that  is  to  say,  20/.  per  annum 
thereof  to  the  schoolmaster  and  10/.  per  annum  thereof 
to  the  usher;  which  said  several  sums  to  be  paid  to  the 
said  chaplains,  schoolmaster,  and  usher  respectively, 
as  aforesaid,  should  be  in  lieu  of  all  monies  to  them 
respectively  payable  or  to  be  paid  by  virtue  of  the  said 
letters  patent,  or  any  appointment  therein :  and  all  the 
residue  of  the  monies  so  to  be  raised  as  aforesaid, 
should  from  time  to  time  be  applied  and  disposed  of 
for  and  towards  the  repair  of  the  said  parish  church  of 
3  P  4  SL 


928 


CASES  in  HILARY  TERM 


]838.      St.  S.'s,  and  other  matters  concerning  the  administration 

— ~      0f  the  same  church  affairs,  in  such  manner  as  the  said 

The  Queen 

against      wardens  of  the  said  parish  church  for  the  time  being 

St.  Saviour's,  .  „ 

Southward    should  conceive  meet. 

That  by  another  act  of  56  G.  S.  (a)  entitled  "  An 
Act  to  enlarge  the  powers  of  an  act"  (setting  out  the 
title  of  stat.  22  &  23  Car.  2.  c.  28.},  it  was,  amongst 
other  things,  enacted  that  so  much  of  the  said  act  of 
£2  &  23  Car.  2.  as  respects  the  amount  to  be  raised 
by  rate  should  be,  and  the  same  was,  thereby  declared 
to  be  repealed  (b) ;  and  it  was  further  enacted  that,  for 
the  purposes  of  the  same  act  (56  G,  3.),  it  should  and 
might  be  lawful  to  and  for  the  wardens,  overseers  of  the 
poor,  and  other  inhabitants  of  the  said  parish,  in  vestry 
assembled,  and  they  were  thereby  empowered,  from  and 
after  the  passing  of  the  same  act,  yearly  and  every  year 
upon  notice  thereof  publicly  given,  &c,  to  make  or 
cause  to  be  made  an  assessment  upon  all  and  every 
person  and  persons,  &c.  (describing  the  assessment,  the 
persons  upon  whom,  and  the  property  in  respect  of  which* 
it  was  to  be  made,  and  the  amount  to  which  the  rate  was 
to  be  limited)  (c) ;  and  it  was  further  enacted  that  such 
rate  or  assessment,  so  to  be  made  as  aforesaid,  should 
be  confirmed  and  allowed  by  and  under  the  hands  and 
seals  of  two  of  his  majesty's  justices  of  the  peace  for 
the  said  county  of  Surrey :  and  all  such  sum  and  sums 
so  assessed  should  from  time  to  time  be  collected  and 
paid  by  the  collectors,  to  be  applied  as  thereinafter 
mentioned,  that  is  to  say,  the  said  wardens  and  their 
successors  should  by  equal  quarterly  payments  pay 
yearly  for  ever  unto  each  of  the  said  two  chaplains  the 
yearly  sum  of  300/.,  and  unto  the  schoolmaster  and 

(a)  C.  lv.,  local  and  personal,  public. 

{b)  Sect.  1.  (c)  Sect.  3. 

usher 
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usher  aforesaid  the  yearly  sum  of  30/.5  that  is  to  say,  1838. 
20/.  per  annum  thereof  to  the  schoolmaster,  and  101.    m  " 

r  -  <        The  Queen 

per  annum  thereof  to  the  usher  aforesaid,  which  said  against 

St.  Saviour's, 

several  sums  should  be  paid  on  &c.  (mentioning  four  Southward 
days  in  the  year) ;  the  payment  of  which  sums  should 
commence  on  &c,  to  the  said  chaplains,  schoolmaster 
and  usher  respectively  as  aforesaid,  and  should  be  in 
lieu  of  all  monies  to  them  respectively  payable  or  to  be 
paid  by  virtue  of  the  said  letters  patent,  or  any  appoint- 
ment therein ;  and  all  the  residue,  &c,  should  be  ap- 
plied for  and  towards  the  repairs  of  the  church,  and 
other  matters  &c,  as  directed  in  the  former  act,  p.  927. 
ante  (a). 

That  there  is  now  due  to  each  of  the  chaplains  150/., 
and  to  the  schoolmaster  and  usher  30/.  And  that  the 
said  church  of  St.  Saviours  is  now  in  a  very  dilapidated 
state,  and  requires  immediate  repairs.  That  appli- 
cation has  been  duly  made  to  the  churchwardens  for 
payment  to  the  chaplains,  schoolmaster,  and  usher, 
which  they  have  neglected  and  refused  to  make:  and 
also  application  to  the  churchwardens  and  overseers  of 
the  poor,  and  inhabitants  of  the  parish,  to  make  a  rate 
for  the  purposes  aforesaid,  in  pursuance  of  the  said  acts 
of  parliament,  but  that  they  have  neglected  and  refused 
to  make  such  rate. 

The  mandatory  part  of  the  writ  ran  as  follows :  — 
"  We,"  &c,  "  do  command  you,  the  said  churchwardens 
and  overseers  of  the  poor,  and  inhabitants  of  the  said 
parish  of  Si.  S.  S."  w  that  immediately  after  the  receipt  of 
this  writ  you  do  call  a  vestry  and  make  a  sufficient  rate 
for  the  purposes  in  that  behalf  aforesaid,  in  pursuance 
of  the  provisions  of  the  said  act"  (22  8c  23  Car.  2.  c.  28.), 

(«)  Sect.  5. 

«  and 


930 


CASES  in  HILARY  TERM 


1838.  "  and  also  of  the  said  act"  (56  G.  3.  c.lv.),  "  or  that 
m  "  you  shew  us  cause  "  &c. 

The  Queen  j 

against  Return  (filed  April  20th,  1837,)  by  the  wardens, 

St.  Saviour's,  . 

Southwark.    two  overseers,  and  six  inhabitants  of  St.  Saviour's,  stating 
that,  by  stat.  32  H.  8.  (c.  15.  private),  the  parishioners 
of  the  same  parish,  amongst  themselves,  are  yearly  to 
nominate  churchwardens,  who  shall  be  a  corporation: 
that  the  sums  mentioned  in  the  mandamus  are  due  to 
the  chaplains,  schoolmaster,  and  usher,  and  that  the 
church  is  dilapidated,  and  requires  immediate  repair, 
and  that  the  wardens  have  been  applied  to  for  payment 
of  the  sums  due  to  the  chaplains,  &c.     That  they 
could  not  pay,  by  reason  that  they  had  not  in  their  pos- 
session or  power  any  sum  or  sums  collected  under  stat. 
22  &  23  Car.  2.  c.  28.,  or  stat.  56  G.  3.  c.  lv.,  or  other- 
wise howsoever.    That  application  has  also  been  made 
to  the  wardens  and  overseers  to  make  a  rate  as  in  the 
writ  mentioned.    That  the  wardens  and  overseers  and 
inhabitants  in  vestry  assembled  considered  the  appli- 
cation, and  neglected  and  refused  to  make  any  rate,  as 
they  lawfully  might  under  the  said  acts,  and  also  be- 
cause any  rate  to  be  made  under  the  said  acts  can  or 
may  be  made  by  the  said  wardens  and  the  overseers, 
or  the  greater  number  of  them,  and  six  or  more  of  such 
inhabitants  as  within  seven  years  last  past  have  borne 
the  like  office,  or  the  greater  number  of  them  then 
present,  in  vestry  assembled,  upon  notice  thereof  given 
in  the  parish  church  upon  &c,  and  not  otherwise,  or 
at  any  other  time,  or  in  any  other  manner. 

The  return  then  stated  that  after  the  issuing  of  the 
writ  a  vestry  was  holden,  at  which  the  wardens  and 
several  of  the  overseers  and  other  inhabitants  assembled  : 
that  a  rate  of  6d.  in  the  pound,  being  a  sufficient  rate 
for  the  purposes  of  the  said  acts,  was  moved  for,  and 

the 
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the  motion  was  seconded,  but  negatived  on  a  poll  (all  1838. 
the  wardens,  and  two  out  of  three  overseers  present,      *  ~ 

A  The  Queen 

voting  in  the  minority);  and  no  other  rate  was  pro-  against 

St.  Saviour's, 

posed,  or  has  since  been  made.  That  the  said  acts  Southward 
empower  the  wardens  and  overseers  and  other  inha- 
bitants to  make  a  rate  yearly,  but  do  not  compel 
them.  That  after  the  coming  of  the  writ  the  war- 
dens, overseers,  and  other  inhabitants  assembled  in 
vestry,  in  pursuance  of  the  said  acts,  and  in  obedience 
to  the  writ,  and  did  resolve  not  then  to  make  any  rate 
in  pursuance  of  the  said  acts,  and  did  then  neglect  and 
refuse  to  do  so,  as  they  lawfully  might  under  the  said 
acts.  That  after  the  coming  &c.  the  said  wardens,  &c, 
in  vestry  &c,  did  neglect  &c.  to  make  a  rate ;  because 
any  rate  to  be  made  under  the  said  acts  can  or  may  be 
made,  &c.  (assigning  the  same  reason  as  in  the  part  of 
the  return  stating  a  refusal  before  the  writ ;  ante,  p.  930.). 

A  further  return  was  made  (a)  by  five  of  the  inhabit- 
ants (May  6th  1837),  to  the  following  effect.  That, 
after  the  application  to  the  churchwardens,  &c,  to  make 
a  rate,  the  wardens,  overseers,  and  inhabitants  in  vestry 
considered  the  same,  and  neglected  &c.  to  make  any 
rate,  as  they  lawfully  might  under  stat.  22  &  23  Car,  2. 
c.  28.,  and  because  they  had  no  power  to  make  a  rate 
for  the  purposes  aforesaid  under  stat.  56  G,  3.  c.  lv. 

That  Henry  VI.  incorporated  certain  parishioners  of 
the  parish  of  St,  Margaret,  SoutJvwarlc,  by  the  name  of 
The  Wardens  of  the  Guild  of  the  Assumption  of  our 
Blessed  Lady,  with  power  to  them  to  purchase  lands, 
which  they  did.  That,  by  statute  of  28  Henry  VIII.  (b), 
the  parishioners  of  St.  M.,  S.f  were  incorporated  by  the 

(a)  See,  as  to  the  circumstances  under  which  ilu  si-  returns  weie  made, 
p.  941.  post. 

{>>)  C.  14.  private. 

name 
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1838.      name  of  The  Wardens  of  the  Parish  Church  of  St. 

Margaret,  in  Southwark,  with  like  power.  And  that,  by 
statute  of  32  H.  8.  (a),  reciting  that  the  monastery  of  St. 


The  Queen 


Southwark.3  Mary  Over?/,  in  Southwark,  had  been  dissolved,  and  that 
the  parish  church  of  St.  Margaret,  Southwark,  had 
been  prostrated  and  converted  to  another  use,  and  that 
the  parishioners  of  St.  Margaret  aforesaid,  and  of  St. 
Mary  Magdalen  Overy,  at  the  time  of  the  passing  of  that 
act,  repaired  to  the  said  late  monastery  of  St.  Mary  Overy, 
there  jointly,  as  inhabitants  of  one  parish,  to  hear  divine 
service,  and  that  the  said  church  of  St.  M.  O.  was  a 
very  great  church,  and  very  costly  to  be  maintained,  it 
was  at  the  supplication  of  the  said  parishes  of  St.  Mar- 
garet, and  St.  Mary  Magdalen,  amongst  other  things 
enacted  that  the  said  parishes  should  be  united  and 
knit  together,  and  that  the  said  late  monastery  should 
be  the  parish  church,  and  be  called  the  parish  church  of 
St.  Saviour  of  Southwark :  "  that  the  parishioners  of  the 
same  parish  should  yearly  elect  churchwardens,  who 
should  be  a  corporation,  and  have  and  enjoy  all  lands, 
revenues,  &c,  which  at  any  time  were  in  the  possession 
of  the  wardens  of  St.  Margaret  and  St.  Mary  Magdalen 
Overy,  jointly  or  severally,  by  reason  of  their  said  corpor- 
ations, and  also  the  lands,  &c.,  purchased  as  above-men- 
tioned by  the  wardens  of  the  Guild  of  the  Assumption. 

That  King  James  I.,  by  letters  patent  of  the  ninth 
year  of  his  reign,  granted  the  rectory  and  parsonage 
impropriate  of  the  parish  church  of  St.  Saviour's,  South- 
wark, and  all  the  premises,  hereditaments,  and  appur- 
tenances, which  were  formerly  parcel  of  the  possession 
of  the  late  priory  of  St.  Mary  Overy,  and  afterwards 
parcel  of  the  possessions  of  John  Paynett,  late  bishop  of 
Winchester,  (except  the  advowsons  of  all  churches  and 

(a)  C.  15,  private. 
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vicarages  to  the  said  premises  appertaining)  to  the  war-  1838. 
dens  of  the  said  parish  church  of  St.  Saviour's,  and  their    The  queen 
successors;  and  the  said  last-mentioned  wardens  did  against 

St.  Saviour's, 

covenant  for  themselves,  and  their  heirs  and  assigns*  to  Southward. 
and  with  his  said  Majesty,  his  heirs  and  successors,  that 
they  would,  at  their  own  proper  costs  and  charges, 
maintain  one  learned  man  to  the  place  of  schoolmaster 
of  a  certain  grammar  school  within  the  said  parish  of 
St.  Saviour,  and  one  other  learned  man  to  the  place  of 
usher  of  the  same  school,  and  should  pay  20/.  a  year  to 
the  said  schoolmaster,  and  101.  a  year  to  the  said  usher, 
and,  further,  that  they  would  maintain  two  pious  chap- 
lains, would  pay  yearly  to  the  said  chaplains  60/.,  and 
would  pay  all  other  charges,  expenses,  and  sums  of 
money  out  of  the  said  rectory  of  ancient  time  issuing  or 
to  be  paid,  and  his  said  Majesty,  his  heirs,  and  succes- 
sors therefrom  and  from  every  parcel  thereof  from 
thenceforth  for  ever  would  acquit,  exonerate,  and  keep 
harmless.  And  the  return  stated  that  the  charge  of 
repairing  the  said  parish  church  of  St.  Saviour  is  a  charge 
out  of  the  said  rectory  so  granted  by  King  James  I.  to 
the  last-mentioned  wardens  as  aforesaid  of  ancient  time 
issuing  and  to  be  paid,  and  that  the  said  last-mentioned 
wardens  and  their  successors  are  bound  by  the  covenants 
in  the  said  letters  patent  contained  to  pay  as  well  all 
charges  for  repairs  and  other  necessary  reparations  to 
the  said  church,  as  also  the  said  stipends  in  the  said 
letters  patent  mentioned. 

That  divers  messuages,  lands,  &c,  were  purchased  by 
the  wardens  of  St.  Saviour  under  the  said  letters  patent 
and  acts  of  parliament,  and  of  large  annual  value,  to 
wit  1000/.,  which  sum  is  sufficient  year  by  year  to  re- 
pair the  parish  church  of  St*  Saviour,  and  to  pay  the 
said  stipends  :  and  that  the  said  last  mentioned  wardens 

and 
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1838.      and  the  revenue  of  the  said  rectory  under  their  care 
"~      and  management  are  now,  and  both  of  them  are,  pri- 

The  Q.UEKN  ° 

against      marily  liable  to  pay  the  said  stipends  and  to  repair  the 

St.  Saviour's,  '  . 

Southwark.  said  parish  church,  lhat  stat.  56  G.  3.  c.  lv.  recites  (a) 
that  the  sum  allowed  to  be  raised  by  stat.  22  &  23  Car,  2., 
and  the  revenue  of  the  rectory,  under  the  care  and 
management  of  the  wardens,  are  inadequate  to  re- 
pairing the  church  and  increasing  the  stipends,  and 
authorises  the  making  of  a  rate  for  those  purposes ;  but 
no  act  exempts  the  said  wardens  or  the  said  revenue 
from  the  primary  liability  above-mentioned,  but  the 
sole  object  of  the  acts  in  the  writ  mentioned  in  that 
behalf  was  to  render  it  lawful  for  a  rate  to  be  made  in 
aid  of  the  said  primary  liability  and  of  the  said  revenue, 
but  not  without  contribution  from  the  said  wardens 
or  the  said  revenue.  And  that  the  wardens  have 
always  paid  the  chaplains  their  stipends  out  of  the 
said  revenue  until  June  25th,  1836,  from  which  time 
they  have  neglected  and  refused  so  to  do,  or  to  repair 
the  church,  or  to  appropriate  any  sum  out  of  the  re- 
venue under  their  management  for  those  purposes. 

The  return  then  stated  that,  after  the  coming  of  the 
writ,  and  in  obedience  thereto,  the  wardens  of  the  said 

(a)  The  recital  of  stat.  22  &  23  Car.  2.  c.  28,  is  given  in  the  commence- 
rnent  of  the  mandamus,  ante,  p.  926.  The  recital  in  stat.  56  G.  3.  c.  lv. 
s.  1.,  above  alluded  to,  is  as  follows.  "  And  whereas  the  sum  allowed  to  be 
raised  by  the  said  last-mentioned  act,  and  the  revenue  of  the  said  rectory, 
under  the  care  and  management  of  the  said  wardens,  are  inadequate  to 
the  repairing  the  said  church,  and  increasing  the  stipends  and  sums  of 
money  heretofore  paid  to  the  said  chaplains,  which  are  not  now  an  ade- 
quate remuneration  for  the  duties  required  of  them,  and  ought  therefore 
to  be  increased ;  and  it  is  therefore  necessary  and  expedient  that  power 
should  be  given  for  raising  further  and  additional  rates  in  the  said  parish 
for  the  repair  of  the  said  church,  and  enabling  the  wardens  of  the  said 
parish  to  make  better  provision  for  the  chaplains  appointed  from  time  to 
time  to  perform  the  ecclesiastical  duties  in  the  said  church  and  parish;  but 
the  same  cannot  be  effected  without  the  aid  and  authority  of  parliament." 

church, 
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church,  and  several  of  the  overseers  and  other  inhabit-  1838. 
ants,  met  in  vestry :  that,  a  majority  being  desirous  of    The  queen 
having  a  committee  appointed  to  investigate  the  state  of  .saviour's 
the  said  revenue,  and  report  to  a  future  meeting,  in  Southward 
order  that  a  proper  return  might  be  made,  a  motion 
for  such  committee  was  put  (but  not  from  the  chair,  the 
chairman,  who  was  one  of  the  wardens,  refusing)  and 
carried  by  a  majority,  but  the  chairman  refused  to  make 
a  minute  of  the  resolution :  that  a  rate  of  6d.  in  the  pound 
was  then  moved  for  and  the  motion  seconded,  which  rate 
the  return  alleged  to  be  more  than  sufficient,  and  im- 
proper; and  the  wardens  and  overseers  and  inhabitants, 
on  a  poll,  negatived  such  motion,  as  they  lawfully  might 
under  the  acts  mentioned  in  the  writ,  and  also  because 
the  last-mentioned  wardens  are  liable  under  the  letters 
patent  of  King  James  and  the  above-mentioned  acts, 
some  or  one  of  them,  to  pay  the  stipends  and  repair  the 
church  as  aforesaid,  and  they  have  wholly  refused  so 
to  do. 

The  return  finally  stated  that  <e  we,  the  said  inha- 
bitants," have  not  the  power  to  call  any  assembly  of 
the  wardens,  overseers,  and  inhabitants  to  make  a  rate 
in  pursuance  of  the  said  acts ;  and,  after  the  vestry 
holden  as  above  stated,  there  has  been  no  assembly  of 
the  wardens,  overseers,  and  inhabitants  in  vestry  at 
which  we  could  make  a  proper  rate  for  the  purposes  of 
the  acts.  And,  as  to  the  part  of  the  mandamus  which 
commanded  the  making  of  a  rate  for  repair  of  the 
church,  that  it  is  not  within  the  jurisdiction  of  the  courts 
temporal,  but  solely  within  that  of  the  courts  spiritual, 
to  enforce  the  making  of  a  church-rate  (a). 

A  rule 

(a)  The  motion  for  a  mandamus  to  this  case  (Michaelmas  term,  L836)i 
was  grounded  on  affidavits  setting  forth  the  material  parts  of  the  BtafUtes 

of 
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1838. 

The  Queen 
against 
St.  Saviour's, 
South  w  ark. 


A  rule  was  afterwards  obtained  to  shew  cause  why 
the  return  made  by  the  several  parties  above  men- 
tioned should  not  be  quashed.    In  the  present  term 

(January 


of  32  H.  8.  (c.  15.),  22  &  23  Car.  2.,  and  56  G.  3.,  recited  in  the  writ  and 
returns,  and  of  the  charter  of  James  I.,  with  the  covenant  of  the  wardens, 
stated  in  the  second  return.  The  affidavits  also  represented  that  the 
church  was  dilapidated;  and  that  the  salaries  of  the  chaplains,  school- 
master, and  usher,  were  unpaid,  the  reason  alleged  being  want  of  funds, 
in  consequence  of  the  refusal  of  a  rate  as  next  mentioned :  that,  at  a 
vestry  called  for  the  purpose,  among  other  things,  of  making  a  church- 
rate,  and  holden  August  1st  1836,  it  had  been  voted  that  the  making  of 
such  rate  should  be  postponed  to  the  31st  of  July  following ;  that  no 
church-rate  had  been  made  for  1 836  ;  that  a  committee  appointed  in  last 
April  to  examine  into  the  wardens'  accounts,  especially  as  to  the  dis- 
tribution and  application  of  the  various  charity  estates,  had  reported  that 
the  receipts,  unassisted  by  a  church-rate,  fell  below  the  expenditure 
(including  the  above  salaries)  by  1009J.  19s.  annually:  And  that  there 
were  no  funds  other  than  those  above  mentioned,  out  of  which  the  salaries 
could  be  paid,  and  the  church  repaired. 

Affidavits  were  made  in  opposition,  stating,  among  other  things,  that 
the  proceeds  of  the  above  mentioned  parochial  estates  would  be  suffi- 
cient to  pay  the  salaries  without  a  rate,  if  applied  to  that  purpose  in  the 
first  instance ;  but  that  such  proceeds  were  in  fact  used  in  the  first  in- 
stance for  purposes  to  which  they  were  not  properly  applicable  (and 
which  were  enumerated):  and  that  the  church,  in  its  then  condition 
(as  to  which  allegations  in  detail  were  made),  afforded  sufficient  accom- 
modation for  those  who  were  in  the  habit  of  frequenting  it.  A  rule  nisi 
having  been  granted, 

Thesiger,  for  the  churchwardens,  shewed  cause  in  Hilary  term  1837 
{January  30th),  and  stated  that  they  were  willing  to  do  what  the  Court 
should  direct,  but  that  a  difficulty  was  apprehended  in  compelling  the  in- 
habitants to  make  a  rate,  if  a  vestry  should  be  called,  and  they  should 
again  refuse :  and  he  cited  Rex  v.  The  Churchwardens  of  St.  Peter,  TheU 
ford,  5  T.  R.  364,  Rex  v.  The  Churchwardens  of  St.  Margaret,  4  M. .  $  S. 
250.  In  the  first  of  those  cases  it  was  said,  that  the  making  of  a  church- 
rate  was  a  matter  of  ecclesiastical  jurisdiction,  and  therefore  no  man- 
damus could  go ;  but  Rex  v.  The  Churchwardens  of  St.  Mary,  Lambeth, 
3  B.     Ad.  651,  may  afford  an  answer  to  that  objection. 

Hill,  for  certain  of  the  inhabitants.  This  is  a  matter  of  ecclesiastical 
jurisdiction.    Payment  of  the  salaries  in  question  was  substituted  for  the 

payment 
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{January   1 8th)    Sir  J.  Campbell,   Attorney-General,  1838. 
shewed  cause,  and  contended  that,  as  the  return  was 

7  lhe  Queen 

not  frivolous  or  contemptuous,  it  ought  to  be  argued  in  agams* 

r  '  &  to  St.  Saviour's, 

the  South  wark. 


payment  of  tithes,  and  is  to  be  enforced  by  such  remedies  as  were  ap- 
plicable to  the  tithe  itself.  Now  tithes  are  not  recoverable  in  the  temporal 
courts  except  by  statute  ;  and,  indeed,  stat.  2  &  3  Ed.  6.  c.  IS.  s.  1.  does 
not  make  the  tithes  themselves  recoverable  at  law,  but  only  the  treble  value. 
It  can  make  no  difference,  here,  that  the  composition  is  established  by 
act  of  parliament.  And,  further,  the  Court  will  not  issue  a  mandamus 
to  a  popular  assembly,  without  seeing  how  obedience  is  to  be  ultimately 
enforced.  He  then  discussed  the  statements  made  on  affidavit,  as  to  the 
state  of  the  church,  and  the  application  of  the  parish  funds. 


Sir  F.  Pollock  (with  whom  were  Sir  W.  W.  Follett  and  R.  V.  Richards), 
contra.  The  rate  called  for  is  not,  properly  speaking,  a  church-rate. 
It  is  "  a  tax,  rate,  or  assessment,"  required  by  an  act  of  parliament  to  be 
imposed  for  certain  purposes  therein  specified.  If  an  ecclesiastical  court 
attempted  to  enforce  such  a  statutory  assessment,  prohibition  would  lie. 
It  is  the  more  clear  that  this  rate  is  a  matter  of  temporal  cognizance, 
as  stat.  56  G.  3.  c.  Iv.  s.  5.  enacts,  "  That  such  rate  or  assessment,  so  to 
be  made  as  aforesaid,  shall  be  confirmed  and  allowed  by  and  under  the 
hands  and  seals  of  two  of  His  Majesty's  justices  of  the  peace  for  the  said 
county  of  Surrey  and  sect.  20  gives  an  appeal  to  the  quarter  sessions 
against  such  rate.  The  Ecclesiastical  Court  could  not  enforce  an  allowance 
of  the  rate  by  two  justices.  The  suggestion,  that  the  salaries  ought  to  be 
paid,  in  the  first  instance,  out  of  the  revenues  of  the  parochial  estates,  is 
contrary  to  the  express  directions  of  stat.  22  &  23  Car.  2.  c.  28,  and  of 
stat.  56  G.  3.  c.  lv.    (He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  We  think  that  the  only  question  here  is,  whe- 
ther, under  the  statutes,  the  Court  has  power  to  interfere:  but,  as  to  the 
other  points,  it  is  clear  that  the  wardens  are  not  bound  to  employ  the 
other  funds  which  have  been  referred  to  in  payment  of  these  salaries, 
before  a  rate  is  made.  Any  representation  as  to  the  state  of  the  church 
will  properly  be  made  on  return  to  a  mandamus.  We  think  that  the 
provision  for  allowance  of  the  rate  by  two  justices  clearly  prevents  it  from 
being  a  matter  of  ecclesiastical  cognizance.  The  statute  22  &  23  Car.  2. 
C,  28.  exempts  the  parishioners  from  tithe,  and,  in  consideration  thereof, 
enacts  that  it  shall  and  may  be  lawful  for  the  churchwardens  and  over- 
seers, calling  together  certain  inhabitants,  to  make  a  rate  out  of  whic  h  the 
salaries  are  to  be  paid,  the  residue  to  be  applied  in  repairing  the  church. 
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the  usual  course,  on  a  concilium,  and  not  decided  upon 
summarily  and  without  power  of  review,  as  it  would  be 
if  disposed  of  on  motion  («).  Sir  F,  Pollock,  contra,  in- 
sisted that  the  motion  ought  to  be  heard,  the  case  being 
urgent,  inasmuch  as  the  subsistence  of  parties  depended 
upon  it,  and  the  rate  being  required  to  pay  a  debt  due 
under  an  act  of  parliament.  The  Court  (b)  observed 
that  the  case,  if  set  down  in  the  crown  paper,  would 
have  been  heard  in  course  during  this  term  ;  and  it  was 
finally  ordered  that  the  argument  should  take  place,  on 
a  concilium,  on  the  following  Wednesday*  On  Wednes- 
day, January  24th  (c), 

Sir  F.  Pollock  moved  (on  concilium)  that  the  return 
should  be  quashed.  By  stat.  22  &  23  Car.  2.  c.  28.,  the 
parishioners  receive  the  direct  benefit  of  a  discharge 
from  tithes,  u  in  consideration  "  of  which  it  is  made 
"  lawful  to  and  for  "  the  parish  officers,  calling  together 
certain  inhabitants,  to  assemble  in  vestry  and  make  a 
rate  not  exceeding  350/.  in  any  one  year,  130/.  to  be 

The  act  56.  G.  3.  c.  lv.  enacts  that  it  shall  be  lawful  for  the  wardens, 
overseers,  and  other  inhabitants,  in  vestry,  and  they  are  thereby  em- 
powered, to  make  an  assessment,  applicable  to  the  same  purposes.  The 
vestry,  therefore,  are  in  the  same  situation  as  the  parish  officers  were 
before,  as  to  the  making  of  the  rate ;  and,  if  they  will  not  do  it,  we  must 
compel  them,  as  we  should  formerly  have  compelled  the  parish  officers. 
If  there  is  any  objection,  it  may  be  stated  in  a  return.  Bex  v.  The 
Inhabitants  of  Wix,  2  B.  §•  Ad.  197.,  shews  that  a  mandamus  may  be  di- 
rected to  the  inhabitants. 

Williams  J.  concurred.  (Littledale  and  Coleridge  Js.  were  absent. 
See  6A.$K  387.  note  (c). 

Rule  absolute. 

(a)  See  the  point  in  Bex  v.  Payn,  6  A.  §•  E.  403.  decided  immediately 
after  the  case  in  the  text. 

(b)  Lord  Denman  C.  J.,  Littledale' Williams,  and  Coleridge  Js. 

(c)  Before  the  same  Judges. 
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applied  in  payment  of  the  salaries,  and  the  residue  in  1838. 
repairs  of  the  church,  and  other  matters  concerning  the    m '  * 

F  '  3  The  Queen 

administration  of  church  affairs  :  the  salaries  to  be  in  against 

St.  Saviour's 

lieu  of  all  monies  payable  to  the  chaplains,  schoolmaster,  South wark. 
and  usher,  under  the  letters  patent  of  James  I.  Stat. 
56  G.  3.  c.  lv.  repeals  the  former  act  as  to  the  amount 
of  salaries,  and  directs  an  increased  payment  to  the 
chaplains,  schoolmaster,  and  usher,  also  in  lieu  of  all 
monies  payable  to  them  under  the  letters  patent;  the 
rate,  for  the  purpose  of  such  payment,  to  be  assessed  by 
the  wardens,  overseers,  and  other  inhabitants,  in  vestry. 
It  is  assumed  in  the  return  made  by  the  wardens  and 
overseers  that,  although  the  first  statute  is  repealed 
as  to  the  amount  of  salaries,  it  remains  unaltered  as  to 
the  parties  who  are  to  make  the  rate,  which,  therefore, 
ought  to  be  made  by  the  wardens,  overseers,  and  six  or 
more  qualified  inhabitants  mentioned  in  that  act.  But 
stat.  56  G.  3.  c.  lv.,  while  it  increases  the  amount,  also 
changes  the  parties  by  whom  the  rate  for  providing  that 
increased  amount  is  to  be  imposed.  The  former  powers 
are  not  extended  to  the  new  impost.  It  is  also  sug- 
gested, by  the  same  return,  that  the  acts,  by  using  the 
words  "  shall  and  may  be  lawful,"  and  "  they  are 
hereby  empowered,"  only  authorise,  and  do  not  compel, 
the  making  of  a  rate.  But  this  is  a  public  duty,  im- 
posed by  statute  for  a  just  consideration  ;  the  power 
given  for  the  performance  of  such  a  duty  must  be  ex- 
ercised, unless  the  statute  expressly  leaves  a  discretion, 
and  "  may,"  in  such  a  case,  is  equivalent  to  "  shall:" 
7  Bac.  Abr.  451,  Statute  (I)  Ilex  et  Reginav. 

Barlow  (b) ;  Bex  v.  Commissioners  of  the  Flockwold  In* 


(a)  7th  ed. 


(6)  2  Salt.  609. 
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1838.       closure  {a)  ;  Boles  v.  Bose*well(b)  (on  stat.  8  &  9  W.  3. 

The  Queen    c'       s* *s  a  s*m^ar  case  m  Principle.    The  making 
against      0f  this  rate  is  required,  not  only  by  the  public  interest. 

St.  Saviour's,  #  .         .  . 

Southwark.  but  by  justice,  the  inhabitants  being  subjected  to  it  in 
consequence  of  a  bargain  from  which  they  have  derived 
benefit.  Any  supposed  difficulty  in  enforcing  the  order 
of  the  Court  upon  so  large  a  body  ought  not  now  to  be 
considered  :  the  Court  will  presume,  at  present,  that  its 
writ  will  be  obeyed.  [The  Attorney-General,  contra, 
said  that  he  should  not  insist  on  the  difficulty  adverted 
to.]  The  case,  then,  falls  within  the  authority  of  Bex 
et  Begina  v.  Barlow  (c),  and  Bex  v.  The  Churchwardens 
of  St,  Mary,  Lambeth  (d).  (He  also  discussed  the  state- 
ments returned,  as  to  the  condition  of  the  parish 
revenues,  and  the  liability  of  particular  funds ;  but  it  is 
not  thought  necessary  to  go  further  into  this  part  of  the 
argument). 

Hindmarch,  for  the  wardens  and  overseers.  The  writ 
ought  not  to  have  been  directed  to  the  wardens  and 
overseers  and  the  inhabitants  generally.  Stat.  56  G.  3. 
c.  Iv.  repeals  the  former  act  as  to  the  amount  which  shall 
be  raised,  but  not  as  to  the  persons  who  shall  meet  to 
impose  the  rate.  Those,  properly,  are  the  church 
wardens  and  overseers,  and  the  six  or  more  qualified 
inhabitants  mentioned  in  stat.  22  &  23  Car.  2.  c.  28. 
Stat.  56  G.  3.  c.  lv.  s.  3.  renders  it  lawful  for  the  "  war- 
dens, overseers  of  the  poor,  and  other  inhabitants  of 
the  said  parish,  in  vestry  assembled,"  to  make  an  assess- 

(a)  2  CUlt.  Rep.  251. 

(6)  5  T.  R.  538.    See  Hardy  v.  Bern,  5  T.  R,  636. 

(c)  2Salk.609. 

(d)  3  B.  §  Ad.  651. 

ment. 
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ment.    The  word  "  inhabitants  "  means  the  six  or  more  1838. 
i   authorised  by  the  previous  act:  and  the  word  "  other  "  ~ 

^  The  Queen 

means  inhabitants  other  than  the  wardens  and  overseers.  against 

St.  Saviour's, 

The  wardens  and  overseers  would  of  course  be  in-  Southward 
habitants ;  and  the  mention  of  them  in  particular  would 
be  nugatory,  if  the  word  "  inhabitants  "  included  all. 
Sandiman  v.  Breach  (a)  and  Kitchen  v.  Shaw  (b)  shew 
the  extent  to  which  general  words  in  a  statute  are 
limited  in  construction  by  particular  words  preceding 
them ;  and  here  the  construction  of  the  words  used  by  the 
legislature  in  the  later  act  is  the  same  as  if  the  pro- 
visions of  both  acts  had  been  contained  in  one.  [He 
also  cited,  as  to  the  meaning  of  "  inhabitants,"  expres- 
sions in  sects.  16,  179  and  18,  of  stat.  56  G.  3.  c.  lv.,  upon 
which  no  argument  arises,  capable  of  general  application.] 
The  wardens  are  not  desirous  to  act  unless  they  clearly 
possess  the  power.  But  the  wardens,  overseers,  and 
those  inhabitants  who  were  in  a  minority  when  the  rate 
was  refused,  contend  (and  are  entitled  to  do  so)  that  a 
rate  is  necessary,  and  ought  to  be  made.  [The  Attorney- 
General  here  objected  to  Hindmarch  being  heard  to 
argue  against  the  return.]  The  wardens  and  overseers 
were  favourably  disposed  to  the  making  of  a  rate,  but 
did  not  think  themselves  entitled  to  exclude  the  majority 
of  the  inhabitants  from  making  such  a  defence  as  they 
should  think  fit.  They,  therefore,  at  the  request  of 
the  attorney  for  the  inhabitants,  inserted  the  answer  of 
the  inhabitants  to  the  writ :  but  the  inhabitants  have, 
since  that,  made  a  further  and  separate  return,  and 
now  disavow  the  first.  The  wardens  and  overseers, 
then,  ought  not  to  be  prevented  from  contesting  the 


(a)  7  B.  $  C.  96. 


(6)  6  A.  #  E.  7'J9.    S.  C.  1  Ar.  $  I\  791. 
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1838.  return  made  by  the  inhabitants,  and  those  parts  of  the 
 "       previous  return  which  were  inserted  at  their  request. 

The  Queen 

against       [Lord  Denman  C.  J.   You  may  leave  that  to  the  pro- 

St.  Saviour's,  .  .  _ 

South wark.    secutors.    We  do  not  think  you  can  be  heard  against 
your  own  return]. 

Sir  J.  Campbell,  Attorney-General,  in  support  of  the 
return  by  five  inhabitants.  It  must  be  admitted  that 
this  case  is  distinguishable  from  Rex  v.  The  Church- 
wardens of  St.  Peter's,  Thetford  (a),  on  the  point  of 
jurisdiction.  But  the  mandamus  does  not  limit  the 
proposed  rate  to  such  an  amount  as  may  be  neces- 
sary for  payment  of  the  salaries  after  the  proper  funds 
have  been  applied.  The  return  shews  that  there  are 
proper  funds  which  are  amply  sufficient :  but  that  was 
not  necessary ;  for  the  mandamus  ought  to  have  shewn 
that  they  were  not  such  sufficient  funds.  This  it  fails 
to  do ;  and  it  does  not  even  appear  that  enough  may  not 
remain  out  of  a  former  rate.  Such  an  objection  may  be 
well  taken  now ;  Rex  v.  The  Margate  Pier  Company  (b). 
That  the  profits  of  the  rectory  were  a  fund  primarily 
liable,  appears  from  the  recital  of  stat.  22  &  23  Car.  II. 
c.  28.,  which  states  that  James  I.,  when  he  granted  the 
rectory,  enjoined  the  grantees,  out  of  the  revenue  thereof, 
to  find  and  maintain  chaplains,  a  schoolmaster,  and  an 
usher,  and  to  repair  the  church.  The  parties  accepting 
such  a  grant  became  thereby  bound  (independently  of 
the  express  covenant  stated  in  the  return,  which  in  this 
case  imposes  a  direct  obligation)  to  perform  the  duty 
annexed  to  the  grant,  of  paying  the  chaplains,  school- 
master and  usher,  on  the  principles  laid  down  in  The 


(a)  5  T.  R.  364. 


(b)  SB.  %  Aid.  220. 

Mayor 
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Mayor  and  Burgesses  of  Lyme  Regis  v.  Henley  {a).  1838. 
Stat.  22  &  23  Car.  2.  c.  28.  enabled  the  churchwardens 

The  Queen 

and  overseers  to  raise  a  rate  for  the  purposes  mentioned  against 

ii  ii  -n  i  i         St"  Saviour's» 

m  the  charter;  but  sucli  rate  was  ancillary  only  to  the  Southward 
other  revenues.  Stat.  56  G.  3.  c.  lv.  does  not  make  any 
change  as  to  the  applicability  of  the  rate  or  other  funds ; 
and  by  its  recital  it  recognises  the  existence  of  a  "  re- 
venue of  the  said  rectory,  under  the  care  and  manage- 
ment of  the  said  wardens,"  which  it  declares  to  be 
inadequate  to  the  repairing  the  church  and  increasing 
the  stipends  (b).  If  any  mandamus  was  requisite  here,  it 
should  have  been,  not  to  make  a  rate,  but  to  pay  the 
monies  then  due,  as  in  Rex  v.  Carpenter  (c).  The  pre- 
sent not  being  a  case  in  which  the  making  of  a  rate  is 
necessary  for  the  public  good,  the  instances  in  which 
"may"  in  a  statute,  has  been  construed  "shall"  do 
not  apply. 

Sir  F.  Pollock,  in  reply.  Stat.  56  G.  3.  c.  lv.  s.  5. 
expressly  enacts  that  the  salaries  shall  be  paid  out  of 
the  rate,  and  the  residue  applied  to  the  repairs  of  the 
church.  And  the  prior  statute,  22  &  23  Car.  2.  c.  28., 
after  reciting  that  the  revenue  from  the  rectory  was  in- 
sufficient, enacted  that  the  inhabitants  of  St.  Saviour's 
should  be  exonerated  from  the  tithes  of  the  rectory; 
that  in  consideration  thereof  a  rate  might  be  levied ; 
and  that  the  wardens  should  yearly  pay  the  specified 
salaries  to  the  chaplains,  schoolmaster,  and  usher, 
which  payments  should  be  in  lieu  of  all  monies  payable 
to  them  (not  in  aid  of  the  funds  appropriated  to  that 
purpose)  under  the  letters  patent  of  King  James ;  and 

(a)  3  B.  $  Ad.  77.    Affirmed  in  Bom.  Proc.  1  New  Ca.  222. 
(6)  Ante,  p.  934,  note  (a).  (c)  6  A.  $  E.  794. 
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1838.       that  the  "  residue  of  the  monies  so  to  be  raised"  should 
be  applied  to  the  repair  of  the  church.    The  rate,  then, 

The  Queen  .  . 

against      is  the  primary  fund,  even  if  there  were  another  which 

St.  SAvrouR's,  , 

Southwakk.  was  adequate.  As  to  the  argument  that  the  words  m 
56  G.  3.  c.  lv.  s.  3.,  "  wardens,  overseers,"  and  "  other 
inhabitants,"  describe  the  same  persons  as  the  church- 
wardens, overseers,  and  six  or  more  inhabitants,  men- 
tioned in  stat.  22  &  23  Car.  2.  c.  28.,  the  cases  cited 
have  no  application.  Sect.  8  of  stat.  56  G.  3.  c.  lv. 
speaks  of  "  the  said  rates  or  assessments  made  by  the 
wardens,  overseers  of  the  poor,  and  inhabitants  in  vestry 
of  the  said  parish."  [Lord  Denman  C.  J.  We  do  not 
think  there  is  anything  in  that  objection.]  Rex  v. 
Carpenter  [a)  does  not  apply.  There  the  Court  saw 
reason  for  not  ordering  a  rate,  and  they  granted  a  man- 
damus for  payment  only.  Here  the  parish  officers  are 
compelled  to  pay  the  salaries  by  a  rate,  as  the  proper 
fund.  (He  then  discussed  the  matters  of  fact  stated  in 
the  mandamus  and  return.) 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  object  of  the  mandamus, 
and  referring  to  the  statutes,  his  Lordship  said, 

Two  returns  were  made :  and  upon  the  argument  it  was 
conceded  that,  if  the  mandamus  were  properly  directed, 
and  if  the  rate  spoken  of  in  those  acts  were  the  primary 
fund  for  the  payment  of  the  salaries  in  question,  then 
the  writ  was  good  and  the  returns  insufficient,  and  that 
a  peremptory  mandamus,  if  necessary,  ought  to  issue ; 
the  Attorney-General,  for  the  inhabitants,  properly  con- 

(a)  6  A.  #  E.  794. 

ceding 
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ceding  that  these  salaries  ought  to  be  paid.    We  had  1.838. 
no  doubt  upon  the  argument  that  the  mandamus  was    The  queex 
properly  directed :  and  upon  consideration  we  are  of  against 

r     ^     J  r  m  St.  Saviour's, 

opinion  that  the  primary  fund,  to  which  the  chaplains,  Southwark 
schoolmaster,  and  usher  are  by  law  to  look  for  their 
salaries,  is  a  rate  to  be  made  annually  under  the  pro- 
visions of  56  G.  3.  c.  lv.  5.  3.,  without  reference  to  the 
arrears,  if  any,  of  any  former  rate,  or  to  any  other  fund 
in  the  hands  of  the  churchwardens. 

It  is  not  necessary,  for  the  purposes  of  this  case,  to 
inquire  into  the  history  of  this  parish  earlier  than  the 
reign  of  James  I. :  for  there  is  no  evidence  whatever  on 
the  face  of  the  mandamus  or  return,  or  to  be  collected 
from  the  two  statutes  before  mentioned,  that  there  exist 
any  funds  appropriated  at  any  earlier  period  to  the  pur- 
poses now  in  question.  It  appears  that  the  monarch 
last  named,  by  his  letters  patent,  granted  the  rectory 
and  parsonage  impropriate  to  certain  persons  and  their 
heirs  in  trust  for  the  churchwardens  and  their  succes- 
sors, enjoining  them  out  of  the  revenue  thereof 'to  find  and 
maintain  two  preaching  chaplains  and  a  schoolmaster 
and  usher,  and  to  pay  the  two  former  60/.,  and  the  two 
latter  30/.  per  annum.  The  revenue  of  the  rectory  was 
therefore  the  original  fund  for  the  payment  of  these 
stipends  :  but  in  the  22  and  23  Car.  2.  an  act  passed  on 
account  of  the  inability  of  providing  for  these  stipends  and 
the  repairs  of  the  parish  church  out  of  this  fund.  This  act, 
therefore,  exonerated  the  parishioners  from  all  tithes, 
thereby  in  great  measure  drying  up  that  original  source, 
and  in  consideration  thereof  substituting  a  rate,  which  it 
empowered  the  wardens  and  overseers,  calling  together 
six  inhabitants,  with  a  certain  qualification  mentioned, 
to  make  and  settle  yearly  for  the  purpose  of  raising  a 

sum 
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1838.  sum  not  exceeding  350/.  It  then  directs  the  wardens  to 
— ~      pay  each  of  the  chaplains  the  yearly  sum  of  100/.,  the 

The  Queen     ^  J  r  ' 

against       schoolmaster  20/.,   and   the  usher  10/.,  which  said 

St.  Saviour's,  , ' 

Southwark.  several  sums  (it  declares),  so  to  be  paid  to  them  re- 
spectively as  aforesaid,  shall  be  in  lieu  of  all  monies 
respectively  payable  by  virtue  of  the  said  letters  patent. 
It  is  clear  under  this  provision  that,  without  reference 
to  the  tithes  which  were  extinguished,  or  to  any  other 
source  of  income  derivable  under  the  letters  patent  of 
King  James,  the  chaplains  were  thenceforth  entitled  to 
receive  the  sums  specified  primarily  from  a  rate,  which 
rate  must  be  raised  annually,  because  no  arrears  were  to 
accumulate  in  the  hands  of  the  wardens,  all  the  residue 
beyond  the  amount  of  the  salaries  being  appropriated 
by  the  same  clause  to  the  repairs  of  the  church. 

In  this  state  things  continued  till  the  56  G.  3.,  when 
an  act  passed  (c.  lv.),  which,  after  reciting  the  former 
enactment,  and  also  that  the  sum  allowed  to  be  raised 
by  it,  and  the  revenue  of  the  rectory  under  the  manage- 
ment of  the  wardens,  were  inadequate  to  the  repairing 
of  the  church  and  increasing  the  stipends  paid  to  the 
chaplains,  "  which  are  now  inadequate  and  ought  to  be 
increased/'  and  that  it  was  expedient  to  give  power  for 
raising  additional  rates  for  those  purposes,  repeals  so 
much  of  the  said  act  as  respects  the  amount  of  the  sum 
to  be  raised  by  rate. 

It  was  contended,  upon  this  recital,  that  it  disclosed  a 
revenue  of  the  rectory  still  existing  under  the  manage- 
ment of  the  wardens,  though  the  tithes  were  extinct ; 
and  that  the  proceeds  of  this  revenue  ought  to  be  ac- 
counted for  and  exhausted  before  any  rate  was  raised. 
This  recital  is  no  doubt  evidence  of  the  existence  of  a 
revenue :  but  that  seems  to  us  immaterial ;  for  the  chap- 
lains, 
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lains,  schoolmaster,  and  usher  have  no  claim  upon  it,  1838. 
whatever  may  be  its  amount.    To  what  purposes  it  is      "  ^ 

J  The  Queen 

to  be  applied  beyond  the  repairs  of  the  church,  or  what  against 

.    .  .St.  Saviour's, 

is  its  amount,  we  are  not  now  called  upon  to  examine  :  Southward 

such  an  inquiry,  if  thought  desirable,  may  be  instituted 

elsewhere,  and  at  another  time,  but  is  foreign  to  the 

present  discussion.    The  third  section  then  provides  for 

an  annual  rate  to  be  made  by  the  wardens,  overseers,  and 

other  inhabitants  in  vestry  assembled,  not  exceeding  Is. 

in  the  pound ;  and,  lastly,  the  fifth  section  enacts  that 

the  sums  so  assessed  shall  be  thus  applied  :  —  that  is  to 

say,  the  wardens  shall,  by  equal  quarterly  payments, 

pay,  yearly,  for  ever,  300/.  to  each  of  the  chaplains,  201. 

to  the  schoolmaster,  and  10/.  to  the  usher,  which  sums 

shall  be  in  lieu  of  all  the  monies  to  them  respectively 

payable  by  virtue  of  the  said  letters  patent,  the  residue 

to  be  applied  to  the  church  repairs  and  other  purposes 

mentioned  in  the  act. 

All  the  same  remarks  apply  to  this  provision  which 
we  have  made  on  the  correspondent  provision  in  the 
statute  of  Charles  II.  It  is  obvious  that  the  chaplains 
are  to  be  paid  wholly  out  of  the  rate ;  that  they  have 
been  deprived  of  their  claim  upon  any  other  source  of 
revenue ;  and  that  from  year  to  year,  whatever  money 
may  be  in  the  hands  of  the  wardens,  a  rate  is  to  be 
made  for  this  purpose.  As,  therefore,  they  have  not 
been  paid,  and  as  no  rate  has  been  made,  it  is  the  duty 
of  the  authorities  named  in  the  act,  to  whom  the  writ 
has  been  directed,  to  proceed  forthwith  to  impose  and 
collect  the  rate,  and  pay  the  salaries  specified  in  the 
statute. 

Upon  these  grounds  we  are  of  opinion  that  the  man- 
damus 
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1838.       darnus  is  good,  and  that  the  returns  made  to  it  ought  to 

X*#™>    be  quashed. 
against  Returns  quashed.    Peremptory  mandamus 

St.  Saviour's, 

Southwark.  awarded  (a). 

Sir  F.  Pollock  in  the  ensuing  Easter  term  obtained  a 
rule  calling  upon  the  defendants  (b)  to  shew  cause  why 
they  should  not  pay  to  the  prosecutors  or  their  attorney 
their  costs  of  the  applications  made  for  the  writs  of 
mandamus  in  this  prosecution,  the  costs  of  and  incident 
to  the  said  writs,  and  the  costs  of  this  application ;  upon 
notice  to  be  given  to  their  attorney.  In  the  same  term, 
Thursday,  May  10th, 

Sir  J".  Campbell,  Attorney-General,  and  Perry,  shewed 
cause.  First,  this  was  a  case  of  considerable  difficulty, 
in  which  the  Court,  after  argument  on  a  return,  took 
time  for  consideration.  Under  such  circumstances  the 
Court  has  never  subjected  defendants  to  costs,  but  has 
in  several  instances  refused  them :  Rex  v.  Lord  of  the 
Manor  of  Oundle  (c),  Rex  v.  The  Commissioners  of  the 
Thames  and  Isis  Navigation  (d).  In  Rex  v.  Kirke  (e), 
and  Ex  parte  Davies  (g),  where  the  prosecutors'  costs 
were  granted,  the  writ  had  been  obeyed  without  making 
a  return.  Se-condly,  this  is  an  application  against  the 
churchwardens  and  overseers  and  the  "  inhabitants " 
generally,  and  calls  upon  them,  not  to  make  a  rate  for 

(a)  See  Regina  v.  The  Select  Vestrymen  of  St.  Margaret's,  Leicester, 
Mich.  T.  1838. 

(b)  The  rule  was  entitled,  "  The  Queen  against  the  Churchwardens 
and  Overseers  of  the  poor  and  Inhabitants  of  the  parish  of  St.  Saviour, 
Southwark."  " 

(c)  1  A.  §  E.  299.  note  (c).        (d)  5  A.  $•  ^.816. 

(«?)  5  B.  %  Ad.  1089.  (g)  5  B.     Ad.  1091.  note  (a). 

paying, 
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paying,  but  to  pay.  The  case,  therefore,  is  not  like  1838. 
Rex  v.  Wix  la),  where  the  mandamus  called  on  the  in-  ~~ 

v   "  The  Queen 

habitants  to  do  something  which  they  could  do  col-  against 

St.  Saviour's, 

lectively.  If  this  rule  could  be  put  in  force,  every  Southwark. 
individual,  even  the  wardens  who  were  friendly  to  the 
rate,  and  those  inhabitants  who  voted  for  it,  might  be 
made  answerable  for  the  whole  costs.  But  it  is  difficult 
to  say  what  process  could  be  resorted  to  for  enforcing 
such  a  rule.  And,  if  a  single  inhabitant  could  be  re- 
quired to  pay,  what  remedy  could  he  have  for  con- 
tribution? It  may  be  hard  that  the  chaplains,  school- 
master, and  usher  should  lose  these  costs ;  but  perhaps 
the  wardens  may,  under  stat.  56  G.  3.  c.  lv.,  provide  for 
them  out  of  the  church-rates,  as  a  matter  concerning 
the  administration  of  the  church  affairs. 


Sir  F.  Pollock,  contra.  The  mandamus  had  no  re- 
lation to  the  church  or  its  affairs.  Much  of  the  alleged 
difficulty  in  the  case  was  caused  by  the  defendants 
introducing  the  question  of  church-rate.  In  cases  like 
the  present  (as  where  magistrates  and  other  public 
servants  are  concerned),  the  Court  looks  rather  at  the 
claim  which  parties  have  to  compensation,  than  at  the 
difficulties  which  may  possibly  arise  in  enforcing  it.  If 
a  right  has  been  withheld,  and  parties  thereby  forced  to 
apply  for  a  mandamus,  full  justice  is  not  done  unless 
the  applicants  have  their  costs:  and  this  applies  pecu- 
liarly to  the  case  of  a  contest  between  chaplains  on  a 
small  salary,  and  a  parish  with  ample  funds.  Rex  v. 
The  Lord  of  the  Manor  of  Owidle  (b)  was  the  case  of 
a  mere  private  dispute.  [Patteson  J.  My  difficulty  hero 
is,  to  say  who  are  the  "  defendants."]    In  reality,  the 

(a)  2Ji.  £  Ad.  197.  (l>)  1  A.  £  E,  283. 

majority 
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1838.  majority  who  voted  for  adjourning  the  rate  are  so.  But 

The  Queen  ^  ^ourt  may  grant  tne  rule  generally,  leaving  the 

against  parties  to  arrange  among  themselves ;  or  they  may 

St.  Saviour's, 

South wark.  grant  a  rule  against  individuals. 


Lord  Denman  C.  J.  I  think  that  no  difficulty  arises 
in  this  case  from  the  objections  which  have  been  men- 
tioned ;  and  that  great  injustice  would  be  done  if  indi- 
viduals could  be  run  down  by  litigation  in  the  manner 
which  has  been  attempted  here,  without  the  means  of 
being  reimbursed  their  costs.  It  is  evident  that  the  par- 
ties making  this  application  were  entitled  to  that  which 
they  claimed :  a  great  difficulty  arose  in  clearing  the 
the  case  of  incumbrances ;  but,  when  we  arrived  at  the 
main  point,  no  perplexity  remained.  There  could  not 
be  a  greater  invitation  to  oppression  by  a  large  body 
than  to  say  that,  on  an  application  of  this  kind,  if  they 
fail,  they  shall  not  pay  costs.  The  statute  on  this  sub- 
ject (a),  by  the  discretion  it  leaves  with  us,  enables  us 
to  say  what  parties  shall  pay  the  costs,  and  to  order 
that  they  shall  pay  them.    The  rule  must  be  absolute. 

Littledale,  Patteson,  and  Coleridge  Js.,  con- 
curred. 


Afterwards,  on  the  same  day,  Hindmarch  submitted 
that  the  rule  ought  not  to  be  so  framed  as  to  impose 
any  personal  liability  on  the  wardens,  who  had  been 
friendly  to  the  rate,  and  had  not  contested  the  writ, 
except  by  arguing  that  it  was  improperly  directed  :  and 
he  prayed  that  the  order  might  be  so  framed  that  the 

(a)  1  W.  4.  c.  21.  s.  6. 

wardens 
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wardens  might  pay  the  costs  out  of  the  rates.     The  1838. 
rule  (after  some  further  discussion)  was  drawn  up  as    m  ~ 

v  '  v  The  Queen 

follows.  against 

St.  Saviour's, 

"  It  is  ordered,  that  the  defendants  do  pay  to  the  Southward 
prosecutors,  or  their  attorney,  their  costs  of  the  appli- 
cations made  for  the  two  writs  of  mandamus  issued  in 
this  prosecution,  and  also  the  costs  of  the  said  writs, 
and  incident  thereto,  and  the  costs  of  this  application ; 
but  that  the  churchwardens  and  overseers  shall  not  be 
personally  liable  as  such  :  and  it  is  further  ordered,  that 
such  several  costs,  if  necessary,  be  taxed  by  the  coroner 
and  attorney  of  this  Court." 


The  Queen  against  Guest  and  Others.  Tuesday, 

°  January  30th. 

ON  appeal  against  a  rate  made  for  the  relief  of  the  In  a  rate  laid 
upon  buildings 

poor  of  the  parish  of  Mertkyr  Tydvil,  Glamorgan-  to  which  ma- 
shire,  the  following  case  was  submitted  to  this  Court  attached^for 

i      ,i  •  the  purpose  of 

by  the  Sessions.  manufacture, 

The  appellants  are  the  lessees  and  occupiers  of  the  the  real  PJ°- 

rr  r  perty  ought  to 

Dowlais  iron  works  in  the  said  parish,  and,  as  con-  be  assessed  . 

1  according  to  its 

nected  with  these  works,  they  are  also  the  lessees  and  actual  value  as 

combined  with 

occupiers  of  certain  iron  mines  and  coal  mines.    (The  the  machinery, 

.  .  .  without  con- 

Case  then  stated  a  point  on  which  an  objection  was  sidering 

taken  and  the  sessions  made  an  amendment,  and  which  machinery  be 

was  not  referred  to  this  Court).    The  appellants  further 

objected  to  the  amount  of  the  rate  upon  their  iron  |lab'e'  or  not' 

J  r  to  distress  or 

works,  because  several  engines  and  other  machinery  seizure  under 

°  •'a  fi,  fa.,  or 

used  for  working  the  iron  mines  mentioned  in  the  rate,  whether  it 

would  go  to 

and  also  the  several  engines  and  other  machinery  used  the  heir  or  ex- 
ecutor, or,  at 
the  expiration  of  a  lease,  to  the  landlord  or  tenant. 

in 
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1838.  in  the  process  of  manufacturing  iron  from  the  iron  stone, 
,™   I  were,  as  the  appellants  alleged,  not  fixed  to  the  free- 

lne  Queen  ° 

against       hold  so  as  to  be  regarded  in  law  as  real  property  rate- 

GUEST. 

able  to  the  relief  of  the  poor,  and  it  was  proved  that 
personal  property  was  not  charged  to  the  poor-rate  in 
the  parish.    The  mode  of  erecting  such  engines  and 
machinery  was  proved  to  be  as  follows.    The  soil  is 
first  excavated  to  a  certain  depth  for  the  purpose  of 
laying  down  foundation  walls  of  strong  masonry.  Into 
the  walls,  when  built,  are  introduced  balk  and  other 
strong  timber  which  are  covered  and  secured  by  means 
of  bolts  and  other  contrivances  to  and  by  an  iron  plat- 
form.   Upon  this  platform  are  placed  frames  made  of 
wood  and  iron,  which  frames  are  inserted  into  the  walls 
of  the  buildings  in  which  the  engine  and  machinery  are 
enclosed ;  these  frames  then  serve  as  the  foundations  of 
the  engines  and  machinery,  which  are  attached  to  the 
frames  by  means  of  cotterels  or  keys  and  jibs  in  such  a 
manner  as  to  be  tightened,  or  slackened,  or  altogether 
removed,  at  pleasure.    Such  removal  may  be  effected 
from  and  out  of  the  buildings  which  enclose  them  with- 
out injury  either  to  the  engines  or  machinery  or  to  the 
buildings  or  the  soil,  and  without  displacing  any  part 
thereof.    The  machinery  thus  described  is  referred  to 
in  amount  of  value  in  the  schedule  No.2.  of  the  rate,  as 
thereunto  annexed.    The  iron  mines  occupied  by  the 
appellants  are  situate  in  the  parish  of  Merthyr  Tydvil, 
and  within  a  short  distance  from  the  works,  the  engines 
and  the  machinery  comprised  in  the  rate.    As  to  such 
of  the  engines  as  are  applicable  to  the  working  of  the 
iron  mines,  whether  such  engines  are  fixed  to  the  free- 
hold or  not,  the  sessions  allowed  the  objection  and 
amended  the  rate  accordingly;  and  no  question  is  raised 
as  to  such  amendment. 

The 
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The  sessions,  with  the  amendments  before  mentioned,  1838. 
confirmed  the  rate,  subject  to  the  opinion  of  this  Court. 

J  f  The  Queen 

The  schedule  referred  to  consisted  of  several  co-  against 

Guest. 

lumns.  The  first  was  headed  "  Landlords,"  and  con- 
tained the  names  of  the  Marquis  of  Bute,  and  Messrs. 
Guest,  Lewis  and  Co.  The  second  was  headed  6 4  Per- 
sons rated,"  and  contained  the  names  of  Messrs.  Guest, 
Lewis  and  Co.  The  third  specified  the  <£  Property 
assessed,"  fixed,  and  moveable.  Among  the  articles  of 
the  first  description  were  blast  furnaces,  casting-houses, 
foundry,  blast-engines,  &c.  Of  the  latter,  blast-engines, 
furnaces,  engines  for  rolling,  "  machinery "  (described 
generally  as  such),  &c.  The  fourth  and  fifth  columns, 
headed  "  Schedule  No.  1."  and  "  Schedule  No.  2.," 
stated  the  values  of  the  two  descriptions  of  property  re- 
spectively. 

The  question  for  this  Court  was  stated  to  be,  whether 
the  appellants  are  liable  to  be  rated  for  the  various  pro- 
perties referred  to  in  the  schedule  No.  2.  of  the  rate 
before  set  forth,  or  whether  the  rate  is  unequal  in 
respect  of  the  appellants  being  rated  for  them.  If  the 
Court  should  be  of  opinion  that  the  properties  charged 
in  schedule  2.  ought  not  to  be  charged,  the  rate  was 
to  be  amended  accordingly.  The  case  was  argued  in 
Hilary  term,  1837  (a). 

Maule  and  John  Evans  in  support  of  the  order  of 
sessions.  The  articles  in  schedule  2.  were  properly 
taken  into  account  in  the  rate.  On  a  question  as  to 
rating,  if  the  article  is  practically  connected  with  the 
real  property,  and  forms  a  part  of  the  means  of  enjoy- 

(«)  January  25th.     Before  Lord  Dcnman  C.  J.,  U'Minnis  and  Cole* 
ridge  Js. 
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1838.      ing  it,  the  Court  will  not  inquire  with  nicety  whether 
it  would  fall  within  any  of  the  cases  which  have  arisen 

The  Queen  j 

against      between  heir  and  executor  or  landlord  and  tenant,  or 

Guest. 

upon  the  subject  of  reputed  ownership.  The  principle 
is  that,  where  real  property  derives  an  increased  annual 
value  from  a  personal  chattel  annexed  to  it,  the  rate 
must  be  calculated  on  such  increased  value ;  1  Nol.  P.  L. 
81 — 84?  (4th  edit.),  and  Rex  v.  St.  Nicholas,  Gloucester,  [a) 
and  other  cases  cited  in  those  pages.  The  present 
case  is  stronger  than  those,  as  to  the  connection  of  the 
machinery  with  the  real  property.  In  some  of  those 
instances  the  building  and  the  annexed  property  were  de- 
mised together ;  but,  with  reference  to  the  poor  law,  that 
circumstance  creates  no  distinction.  It  would  be  absurd 
to  say  that,  in  rating  a  house  built  for  the  purpose  of 
working  machinery,  the  overseers  should  assess  the 
building  as  a  shell,  denuding  it  of  that  for  the  sake  of 
which  it  exists.  Nor  can  it  reasonably  be  contended 
that,  if  the  machinery  be  rateable,  but  there  is  a  portion 
which  might  be  subtracted  without  damage,  a  deduction 
should  be  made  for  so  much. 

Sir  J.  Campbell,  Attorney  General,  E.  V.  Williams, 
and  Powell,  contra.  The  rate  here  is  on  buildings  and 
machinery ;  but  part  of  the  machinery  is  personal  pro- 
perty, and  therefore  ought  not  to  be  assessed  in  a  parish 
where  no  other  personal  property  is  rated.  The  articles 
which,  the  appellants  contend,  have  been  improperly 
rated,  are  removable,  and  would  go  to  the  executor, 
not  the  heir,  might  be  taken  in  execution,  and  would  be 
the  subject  of  trover.    Messrs.  Guest  and  Co.  have  not 

(a)  Cald.  262.    S.  C.  note  (a)  to  Rex  v.  Hogg,  1  T.  R.  723/ 

the 
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the  freehold;  they  are  lessees,  and  may  remove  these  1837. 
articles  at  the  end  of  their  term.  In  Rex  v.  St.  Nicholas,  ~ 

The  Queen 

Gloucester  («),  the  subject  of  rate  was  a  "  machine-  against 

Guest. 

house and  it  was  assessed  more  highly  on  account  of 
the  increased  value  of  the  house,  derived  from  a  weighing 
machine.  Here  the  appellants  are  rated  for  buildings,  and 
for  machinery,  part  of  which  is  personal  property.  The 
light  in  which  such  property  would  be  considered  in  an 
action  between  outgoing  and  incoming  tenants,  in  a 
case  of  settlement,  or  on  a  question  of  reputed  owner- 
ship, appears  from  Davis  v.  Jones  (b)9  Rex  v.  Otley  (c)> 
Horn  v.  .Baker  (d),  Storer  v.  Hunter  (e),  Clark  v.  Crown- 
shaw  (g),  Coombs  v.  Beaumont  (h).  The  law  as  to  fixed 
machinery  is  summed  up  by  Lord  Lyndhurst  C.  B.,  in 
Trappes  v.  Harter  (i).  [Coleridge  J.  mentioned  Wans- 
hrough  v.  Maton  (&)]. 

The  Court  desired  to  see  the  original  rate. 

Cur,  adv.  vult. 

The  rate-book  having  been  submitted  to  the  Court  in 
Easter  term,  1837, 

Lord  Denman  C.  J.  now  delivered  judgment  as  fol- 
lows. This  was  an  appeal  against  a  rate  on  the  ground 
that  many  articles  of  machinery  employed  by  the  ap- 
pellant in  his  manufacture  were  personal  property,  and 
not  subject  to  be  rated.    The  sessions  proposed  nu- 

(«)  Cald.  262.  (ft)  2  B.  #  Aid.  165. 

(a)  1  B.  §•  Ad.  161.  {d)  9  East,  21 5. 

(e)  3  B.  8?  C.  36S.  (g)  s  j?.  £  A(L  804. 

(It)  5  B.  #  Ad.  72. 

(i)  2  Cro.  %  M.  153.  S.  C.  3  Tyr.  603.  (*)  4  A.  £  E.  884. 

3  R  2  merous 
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1838.  merous  questions  to  us  (a);  but  we  did  not  think  their 
.  statement  so  full  as  it  might  have  been,  and  we  desired 

The  Queen  & 

against       to  see  a  copy  of  the  rate,  in  the  hope  that  we  might  be 

Guest. 

enabled,  from  the  description  there  given,  to  specify  the 
articles  that  ought  to  be  included.  In  this  we  are 
disappointed,  and  can  only  direct  that  the  rate  should 
finally  stand  on  the  general  principle  which  we  have 
lately  had  occasion  to  lay  down  (b),  that  real  property 
ought  to  be  rated  according  to  its  actual  value,  as  com- 
bined with  the  machinery  attached  to  it,  without  con- 
sidering whether  the  machinery  be  real  or  personal 
property,  so  as  to  be  liable  to  distress  or  seizure  under 
a  fieri  facias,  or  whether  it  would  descend  to  the  heir  or 
executor,  or  belong,  at  the  expiration  of  a  lease,  to 
landlord  or  tenant. 

Rate  to  stand  accordingly. 

{a)  A  case,  with  many  questions,  had  been  sent  up  ;  but  it  was 
afterwards  reduced  to  the  form  in  which  the  present  report  gives  it. 

(6)  See  Rex  v.  The  Birmingham  and  Staffordshire  Gas  Light  Company, 
6A.$  E.  634. 


janua7y  soth.   Hill  and  Randall  against  Sir  Robert  Sydney, 

Knight. 

It  is  not  neces-  TNDEBITATUS  assumpsit  for  work  of  the  plaintiffs 

sary  that  an        J_  1  1 

attorney  should       as  agent  for  the  defendant,  and  materials  provided 

deliver  a  bill  &  #>  \  r 

to  another        for  him  by  the  plaintiffs,  on  his  retainer,  and  fees  due 

attorney,  in  . 

pursuance  of  to  the  plaintiffs  in  respect  thereof.  Plea,  non  as- 
c!*7!  s.  i?,C  *"    sumpsit.    On  the  trial  before  Lord  Denman  C.  J.,  at 

before  com- 
mencing an  action  against  him  for  business  done  as  his  agent. 

In  assumpsit  by  attorneys  for  business  done  in  a  particular  court,  the  defence,  under 
stat.  2  G.  2.  c.  23.,  that  one  plaintiff  was  not  admitted  an  attorney  of  such  court,  cannot 
be  raised  under  the  plea  of  non  assumpsit. 

the 
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the  sittings  in  Middlesex  after  Trinity  term,  1836,  it  1838. 
appeared  that  the  plaintiffs  and  defendants  were  at-  " 

Hill 

torneys,  and   that   the  defendant   had   retained  the  against 

Sydney. 

plaintiffs  in  a  cause  in  Chancery,  by  the  following 
letter  addressed  to  them.  "  Milligan  v.  MadJcins. 
Gentlemen,  herewith  you  will  receive  instructions  to 
oppose  the  charge  of  Mr.  Harrington,  carried  into 
Master  Stratford's  office  in  the  above  creditor's  suit. 
The  warrant  to  proceed  on  it  is  for  Tuesday  at  one 
o'clock.  I  shall  attend  the  warrant  on  behalf  of  another 
defendant ;  but  I  thought  it  right  that  Mr.  and  Mrs. 
Blight  and  their  children  should  appear  by  a  distinct 
solicitor,  as  it  might  be  said  that  their  interests  clash 
with  Mrs.  Long's.  Of  course  you  undertake  this 
business  as  my  agent  on  the  usual  terms.    I  am,"  &c, 

"  W.  R.  Sydney." 

The  plaintiffs  sued  for  the  work  done,  &c,  under 
this  retainer.  No  signed  bill  of  fees,  charges,  and 
disbursements  had  been  delivered.  It  was  proved,  in 
defence,  that  Mr.  Randall  was  not  upon  the  roll  of 
solicitors  in  the  Court  of  Chancery:  the  defendant's 
counsel,  therefore,  contended  that  he  ought  not  to  have 
been  joined  in  the  action.  The  Lord  Chief  Justice  re- 
served the  point,  and,  under  his  direction,  a  verdict 
was  found  for  the  plaintiffs.  In  Michaelmas  term, 
1836, 

Mansel  moved,  according  to  the  leave  reserved,  for  a 
rule  to  shew  cause  why  a  nonsuit  should  not  be  entered. 
He  also  moved  for  a  new  trial,  on  the  ground  that  no 
bill  had  been  delivered.  On  this  point,  he  contended 
that  the  plaintiffs  were  bound  to  deliver  a  bill  by  stat. 
3  Jac.  1.  c.  7.  s.  1.;  that  stat.  12  G.  2.  c.  13.  s.6., 
3  R  3  which 
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which  dispenses  with  the  delivery  of  a  bill  for  charges, 
&c,  between  one  attorney  or  solicitor  and  another, 
refers  expressly  to  stat.  2  G.  2.  c.  23.,  leaving  attorneys 
to  such  remedies  against  each  other  as  they  had  before 
that  act ;  but  that  it  does  not  set  aside  the  provisions  of 
stat.  3  Jac.  1.  c.  7.  s.  1.  He  cited  Heming  v.  Wil- 
ton (a). 

The  Court  (b)  granted  a  rule  on  the  first  point,  but 
refused  it  on  the  second  (c). 

Piatt  and  Godson  shewed  cause  in  the  present  term  (d). 
First,  the  provisions  of  stat.  2  G.  2.  c.  23.,  which  pre- 
vent an  attorney  or  solicitor  from  prosecuting  any  action 
in  a  Court  of  which  he  is  not  admitted,  have,  by  stat. 
12  G.  2.  c.  13.  5.6.,  no  operation  upon  bills  of  fees, 
charges,  and  disbursements  due  from  one  attorney  or 
solicitor  to  another.  Then,  the  former  statute  not  ap- 
plying, this  action  lies,  one  plaintiff  being  a  solicitor 
of  the  Court  of  Chancery,  and  both  having  been  con- 
tracted with ;  Arden  v.  Tucker  (e).  In  Brandon  v.  Hub- 
bard (g),  which  may  be  cited,  there  was  no  contract 
with  the  two  plaintiffs.  Here,  Randall,  who  was  not  a 
solicitor  of  the  Court,  might  conduct  the  business 
through  Hill,  who  was:  this  appears  from  Jones  v. 
Jones  {h)  and  Attorney~General  v.  Malin  (i) ;  ElkinS 
v.  Harding  (k)  also  bears  on  this  point.  By  stat.  2  G.  2. 

(a)  M.  %  M.  529.    S.  C.  4  Car.  %  P.  318. 

(b)  Lord  Denman  C.  J.,  Patteson,  Williams,  and  Coleridge  Js. 

(c)  See  Sandys  v.  Hornsby,  1  M.  <$•  Bob.  33. 

(d)  January  23d.  Before  Lord  Denman  C.  J.,  Littledale,  Williams, 
and  Coleridge'  Js. 

(e)  4  B.  #  Ad.  815.  (g)  2  Prod.  #  P.  11. 
(A)  5  DowJ.  P.  C.  474.        (i)  2  Tyr.  512.    &  (7.  2  CVo.  £  J".  500. 
(k)  1  Tj/r.  274.    &  C  1  CVo.  #  t7".;3454 

c.23. 


1838. 


Hill 

against 
Sydney. 
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c.  23.  *.  10.  an  attorney,  not  of  a  particular  Court,  may  1838. 

carry  on  business  there  with  the  consent  in  writing  of  ~~ 

an  attorney  of  such  Court :  and  here,  where  the  at-  against 

Sydney. 

torneys  are  partners,  and  jointly  retained,  such  consent 
may  be  assumed.  The  defendants  cannot  deny,  in  this 
case,  that  there  was  a  contract  with  them  ;  they  must 
contend  that  it  was  illegal ;  but  that  defence  ought  to 
have  been  specially  pleaded:  Potts  v.  Sparrow  (a). 

Mansel,  contra.  Stat.  2  G  2.  c.  23.  5.24.  prohibits 
an  attorney,  under  a  penalty,  from  practising  in  a  court 
of  which  he  is  not  admitted  :  therefore  no  legal  contract 
could  be  made  with  Randall  for  the  work  in  question, 
and  Arden  v.  Tucker  (b),  and  similar  cases,  do  not  ap- 
ply. Hill  should  have  sued  alone,  as  was  done  in  the 
case  of  Heming  v.  Wilton,  cited  in  Arden  v.  Tucker  (c). 
If  no  contract  could  arise  here  by  implication  of  law, 
neither  could  one  be  created  by  the  letter  which  was 
relied  upon.  As  to  stat.  2  G.  3.  c.  23.  s.  10.,  no  written 
consent  was  shewn ;  if  it  existed,  the  plaintiffs  ought  to 
have  proved  it.  And  it  appears,  by  Vincent  v.  Holt  (d), 
that  that  clause  does  not  apply  to  the  doing  of  business 
in  the  Court  of  Chancery  by  an  attorney  of  another 
Court.  The  objection  relied  on  here,  that  there  has 
been  a  misjoinder  of  plaintiffs,  may  be  taken  on  non 
assumpsit. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  This  was  an  action,  by  two  plaintiffs,  upon 
an  attorney's  and  solicitor's  bill,  for  business  done  in 


(a)  3  Bowl.  P.  C.  630.  (6)  4  B.  §  Jd.815. 

(c)  4  B.  8f  Ad.  817.  (d)  4  Taunt.  452. 

3  R  4  the 
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183b. 


Hill 

against 
Sydney. 


the  Court  of  Chancery.  One  of  the  parties  was  not 
admitted  a  solicitor  of  that  Court ;  and  it  was  a  question 
whether  or  not  the  action  should  have  been  brought  by 
both.  A  question  was  also  made,  on  moving  for  a  rule, 
whether  a  bill  ought  not  to  have  been  delivered ;  but 
undoubtedly  that  was  not  requisite.  And  it  is  unneces- 
sary to  enter  upon  the  other  point;  for  the  defence 
relied  upon  must  clearly  be  pleaded,  and  cannot  be 
taken  advantage  of  on  a  plea  in  the  present  form.  The 
rule  must  therefore  be  discharged. 

Rule  discharged  (a). 

(a)  See  Lane  v.  Glenny,  ante,  83.  Shearwood  v.  Hay,  5  A.  §•  E. 
283,  and  the  cases  there  cited. 


Tuesday, 
January  30th, 


The  Queen  against  Hiorns. 


At  an  election    TN  Michaelmas  term  last,  a  rule  nisi  was  obtained  for 

of  councillors  A 
under  stat. 
5  &  6  W.  4. 

c.  76.,  if  there    for  claiming  to  be  a  town-councillor  of  the  borough  of 

be  a  dis-  TT7       .  7 

qualification  Warwick. 
rendering  any 
person  in- 
eligible, notice 
of  it  should 
properly  be 
given  at  the 
time  of 
election. 

Quaere  whe-  others  had  the  largest  numbers  of  votes,  and  were, 

ther,  in  default  .  .  . 

of  such  notice,   in  the  first  instance,  declared  to  be  elected  :  the  next 

where  the  party 
is  disqualified 

assessorSand  it  tne  following  day  a  ust  of  councillors  elected  was 

appears  that  the  published,  omitting  the  name  of  Tibbitts,  and  con- 
electors  must     r  ■  °  7 

have  known  of  taming  those  of  Hiorns  and  the  three  other  persons 

his  being  so, 

votes  given  for  above  mentioned.     Hiorns  afterwards  subscribed  the 

him  are  thrown 

away,  by  the  operation  of  stat,  7  W.  4.  <$  1  Vict.  c.  78.  s.  15.  ? 

declaration 


a  quo  warranto  information  against  Richard  Hiorns 


The  borough  is  divided  into  two  wards,  the  ward 
of  St.  Mary  and  that  of  St  Nicholas.  On  Novem- 
ber 1st,  1837,  an  election  of  four  councillors  took 
place  for  the  ward  of  St.  Mary.     Tibbitts  and  three 


largest  number  of  votes  was  given  for  Hiorns.  On 
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declaration  under  stat.  5  &6  W.4.  c.  76.  5.50.  as  a  1838. 
councillor.    The  reason  for  omitting  Tibbitts  was,  that,  ' 

&  The  Queen 

at  the  time  of  the  election,  he  held  and  exercised  the  against 
office  of  assessor  in  the  ward  of  St.  Nicholas;  but  no 
objection  on  this  account  was  taken  at  the  time  of  the 
election,  nor  was  any  notice  at  that  time  given  that  he 
was  ineligible,  or  that  votes  for  him  would  be  thrown 
away.  The  affidavits  in  opposition  to  the  rule  contained 
statements,  shewing  that  TibbiUs's  assumption  and  ex- 
ercise of  the  office  of  assessor  for  St.  Nicholas  was  no- 
torious to  the  voters  of  St.  Mary's  ward. 

Sir  J.  Campbell,  Attorney-General,  Sir  W.  W,  Follett, 
and  Austin,  now  shewed  cause.  First,  by  stat.  5  & 
6  W.  4.  c.  76.  5.  37.,  no  burgess  shall  be  eligible  to  be 
or  be  elected  assessor  of  a  borough,  who  shall  be  of 
the  council.  Sect.  43  clearly  extends  this  provision  to 
the  assessors  for  wards  where  the  borough  is  sub- 
divided. And  stat.  7  W.  4.  &  1  Vict.  c.  78.  s.  15. 
directs  that,  "  Whereas  by  the  said  act  for  regulating 
corporations  it  is  provided,  that  no  burgess  shall  be 
eligible  to  be  or  be  elected  an  auditor  or  assessor  who 
shall  be  of  the  council;  be  it  also  enacted,  that  no 
burgess  shall  be  eligible  to  be  elected  a  member  of  the 
council  while  holding  the  office  of  assessor."  Secondly, 
the  votes  for  Tibbitts,  he  being  assessor  at  the  time, 
were  thrown  away.  If  it  had  been  formally  announced 
that  he  was  assessor,  there  could  be  no  question  that, 
after  the  notice,  all  votes  for  him  would  have  been  lost ; 
Bex  v.  Hawkins  (a).  But  it  was  notorious  that  he  had 
been  elected  assessor,  had  made  the  declaration  required 
by  stat*  5  &  6  W.  4.  c.  76.  s.  60.,  had  entered  upon  the  office, 

(re)  10  East,  211.  Affirmed  in  JDom.  Proc,  Hawkins  v.  Rex,  2  Dow.  124. 

and 
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1838o      and  was  publicly  exercising  it  at  the  time  of  the  elec- 
T^~~^         tion :  and,  the  ineligibility  being  created  by  express 
against       words  of  a  statute,  the  inhabitants,  knowing  that  the 

HlORNS.  ,11  11 

party  was  assessor,  were  bound  to  know  that  he  was 
ineligible.  Assuming  (which  appears  to  be  the  case) 
that  stat.  7  W.  4?.  &  1  Vict.  c.  78.  s.  15.  applies  to  ward 
as  well  as  borough  assessors,  it  may  be  inferred  from 
the  language,  "  no  burgess  shall  be  eligible  to  be  elected 
a  member  of  the  council,"  that  votes  for  him  shall  be 
lost,  whether  notice  be  given  or  not.  And,  on  the 
election  of  councillors  under  stat.  5  &  6  W.  4.  c,  76., 
notice  cannot  be  given  as  on  ordinary  elections,  because 
no  candidates  are  proposed,  but  the  voting  is  by  slips 
containing  the  names  of  those  persons  for  whom  the 
individual  burgess  votes. 

Sir  F.  Pollock^  with  whom  was  G.  Hayes>  contra,  was 
stopped  by  the  Court. 

Lord  Denman  C.  J.  I  think  that  the  information 
ought  to  issue.  Undoubtedly  notice  of  disqualification 
ought  to  be  given ;  for,  if  that  were  not  done,  a  party 
might  be  slipped  in  at  the  last  moment,  and  be  returned 
by  a  single  vote  on  account  of  some  objection  to  another 
candidate,  not  disclosed  during  the  election.  The  ob- 
servation of  Mr.  Austin  on  the  effect  of  stat.  7  W.4>.  & 
1  Vict.  c.  76.  s.  15.  is  a  novelty,  which  it  will  be  proper 
to  inquire  into.    The  rule,  therefore,  must  be  absolute. 

Littledale,  Williams,  and  Coleridge,  Js.  con- 
curred. 

Rule  absolute  («). 


(a)  See  Eegina  v.  The  Councillors  of  Derby t  ante,  419* 
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The  Queen  against  The  Mayor,  Aldermen,  SSjftoi* 
and  Burgesses  of  Leeds. 


S 


IR  W.  W  FOLLETT  moved  for  a  rule  to  shew  At  an  election 

ot  councillors 

cause  why  a  mandamus  should  not  issue,  directed  for  a  ward, 

under  stat. 

to  the  mayor,  aldermen,  and  burgesses  of  the  borough  5  &  6  w.  4. 
of  Leeds,  commanding  them  to  admit  Charles  Wood  was  one  vacancy 
into  the  place  and  office  of  a  councillor  for  the  North  J"1*'  b  A^oun- 
ward  of  the  said  borough,  in  the  place  and  stead  of  becom^dis3-80 
Darnton  Luplon,  late  one  of  the  said  councillors.    The  qualified> under 

*       7  sect.  52,  by 

facts  of  the  case  were  as  follows.  bankruptcy ; 

but  the  council 

On  'November  1st,  1836,  William  Brown  was  elected  a  had  omitted  to 

notify  the  va- 

councillor  for  the  North  ward.   On  June  5th  1837  he  was  cancy.  Two 
declared  bankrupt;  but  the  council  did  not,  from  that  commencement 
time  to  November  1st,  1837,  declare  his  office  void  or  mVyo^with^he 
signify  the  same  by  notice,  as  directed  by  stat.  5&  cpnsent  of  the 

°     J  J  J  aldermen  and 

6  W.k.  c.  76.  s.  52.    On  November  1st,  1837,  the  term  assessors  of  all 

the  wards,  gave 

of  office  of  Darnton  Luplon,  another  councillor,  ex-  a  notice  (pur- 
porting to  be 

pired.    On  October  28th,  1837,  the  mayor  of  Leeds,  published  with 
•  i     i  piii  i  r   i      sucn  consent) 

with  the  consent  of  the  aldermen  and  assessors  of  the  0f  the  polling- 
several  wards  of  the  borough,  published  a  notice  (pur-  stateTako^n 
porting  to  be  given  with  such  consent  (a) )  that  the  ^the  bur- 
burgesses  were  required,  on  the  1st  of  November  then  gesses  were  re- 

°  1  quired  to  elect 

two  councillors 

for  the  above  ward.  A  majority  of  the  burgesses  gave  votes  for  two  candidates  jointly, 
others  voted  for  a  third  candidate  singly. 

Held  that  the  single  candidate,  having  the  only  available  votes,  was  elected ;  and  that 
the  notice,  being  given  without  authority  as  to  electing  two  councillors,  did  not  prevent 
the  double  votes  from  being  thrown  away. 

(a)  It  began,  «  I,  James  Williamson,  Esquire,  M.  D.,  mayor  of  the 
borough  of  Leeds  aforesaid,  with  the  consent  and  approbation  of  the 
several  aldermen  and  assessors  of  and  for  the  twelve  several  and  respective 
wards  of  the  said  borough,  do  hereby  give  notice,"  &c. 

next, 
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1838.      next,  to  elect  two  councillors  for  (among  others)  the 
North  ward,  and  one  for  each  of  certain  other  wards. 

The  Queen 

against      The  rest  of  the  notice  consisted  of  regulations  and 

TheMayor, 

&c,  of  Leeds,  directions  as  to  the  conduct  of  the  election,  and  the  places 
and  manner  of  voting.  There  was  no  vacancy  in  the 
council,  for  the  North  ward,  except  as  above  stated.  On 
the  election  for  the  North  ward,  244  voting  papers  were 
given  for  two  candidates,  Watson  and  Whitehead,  jointly, 
and  120  for  Charles  Wood  alone  (a).  At  the  close  of  the 
poll  it  was  contended  that  Wood  was  elected,  because 
there  had  been  only  one  vacancy,  and  the  votes  given 
for  two  persons  jointly  were  void,  and  ought  not  to  be 
reckoned  (b).  The  aldermen  and  assessors  declared 
Watson  and  Whitehead  elected;  but  they  declined  ac- 
cepting the  office  till  it  should  appear  by  the  decision 
of  this  Court  that  they  were  bound  to  do  so.  Wood 
demanded  to  be  admitted  a  councillor,  but  was  refused. 

Sir  W.  W,  Follett,  now  contended  that,  under  these 
circumstances,  Wood  was  duly  elected,  and  the  votes  for 
Watson  and  Whitehead  thrown  away.  Had  Brown  lost 
his  title  to  office  by  an  ordinary  disqualification,  he  must 
have  been  removed  by  a  quo  warranto  information :  but 
he  became  disqualified,  under  sect.  52,  by  bankruptcy  ; 
in  which  case  a  particular  course  is  pointed  out  for  de- 
claring the  vacancy.  If  that  had  been  done,  a  question 
might  have  arisen,  under  sect.  47,  whether  the  office 
could  properly  have  been  filled  up  on  the  1st  of  JVb- 
vember ;  but  it  is  not  necessary  here  to  go  into  that 
inquiry.    It  may  be  contended  that  the  double  votes 

(a)  Two  votes  were  also  given  for  Watson  alone,  and  two  for  Watson 
and  Wood. 

(b)  See  stat.  5  &  6  W.  4.  c.  76.  s.  32. 

ought 
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ought  not  to  be  considered  as  thrown  away,  because  the  1838. 
notice  published  by  the  mayor  stated  that  two  coun-    The  quee.n 
cillors  were  to  be  elected  for  the  North  ward ;  but  the  ^Sf™* 

The  Mayor, 

only  notices  to  be  given  before  an  election  in  a  borough  &c.,of  Lkeds. 
or  ward   are  regulated  by  stat.  5  &  6  W.  4.  c.  76. 
ss.  33,  43,  and  those  sections  do  not  authorise  any  such 
announcement.     Being,  therefore,  irregularly  made,  it 
cannot  sanction  the  votes. 

Sir  J".  Campbell,  Attorney-General,  and  Barnes  shewed 
cause  in  the  first  instance,  by  consent.  It  is  true  that 
only  one  office  was  vacant,  no  proper  notice  having 
been  given  of  the  vacancy  by  Brown's  disqualifica- 
tion. But  the  double  votes  were  not  thrown  away,, 
inasmuch  as  the  two  vacancies  were  declared  by  authority 
upon  which  the  burgesses  might  reasonably  dependr 
The  notice  was  given  by  the  mayor  with  the  assent  of 
all  the  aldermen  and  assessors  of  the  several  wards,  and^ 
therefore,  of  all  the  persons  who  were  competent  to 
notify  an  extraordinary  vacancy  under  sect.  52,  and  all 
those  whom  the  statute  points  out  as  the  presiding  anci 
returning  officers  at  a  borough  or  a  ward  election,  by 
sects.  32,  43,  and  47.  Not  only,  then,  was  no  notice 
given  to  the  burgesses  that  votes  for  two  candidates 
would  be  thrown  away,  but  they  were  informed,  by  au- 
thority which  they  might  consider  binding,  that  two 
vacancies  existed.  The  election  was  a  nullity;  and 
the  mandamus  ought  to  be,  not  for  admitting  Wood, 
but  for  a  new  election,  under  stat.  7  W.  4.  &  1  Vict, 
c.  78.  5.  26. 

Sir  W.  TV.  FoUctt,  with  whom  was  Ncvilc,  contra,  was 
stopped  by  the  Court. 

Lord 
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1838.  Lord  Denman  C.  J.    This  case  is  clear  of  doubt. 

m  There  was  no  authority  to  declare  two  vacancies.  It 

The  Queen 

against  is  admitted  that  the  244?  votes  were  improperly  given ; 
Scc^lfhllm.  DUt  it  is  said  that,  because  there  was  a  mistake,  Wood, 
who  had  the  only  available  votes,  is  not  to  be  con- 
sidered as  elected.  The  mistake  may  have  been  a 
natural  one:  but,  if  120  good  votes  are  given  for  one 
candidate,  and  no  receivable  ones  for  another,  what 
right  have  we  to  say  that  the  first  is  not  elected  ?  The 
rule  must  be  absolute. 

Littledale  and  Williams  Js.  concurred  (a). 

Rule  absolute, 

(a)  Coleridge  J.  was  in  the  bail  court. 


January  3oth  Queen  against  Puippen  and  Bjcketts. 

Where  a  town     Tl/TAULE,   in  Michaelmas  term,   1837  (November 

councillor,  -Lr£  m  ^  . 

elected  under  25th),  obtained  a  rule  calling  upon  Robert  Fnip- 

Sc&765.X^'4'  Pen  an(^  Richard  Ricketts,  Esquires,  to  shew  cause  why 
of  offi?ehlbeenm  a>  mandamus  should  not  issue,  directed  to  the  said 
put  out  of  the    2%  Ricketts,  commanding  him  to  proceed  to  the  elec- 

burgess  roll  by  °  1 

the  overseers     tj{on  Gf  a  town-councillor  of  the  ward  of  Bedminster,  in 

for  alleged  non- 
payment of       the  city  and  county  of  Bristol,  in  the  place  and  stead  of 

rates,  but  con-  . 

tinued  to  ex-  the  said  R,  Pluppen. 

the  Court  will '  By  the  affidavits  in  support  of  the  rule,  it  appeared 

of'those^c^1'  ^lat  Phippen  was  chosen  a  councillor  of  the  above 

aiI!dojtlie^  i.  mentioned- ward  at  the  election  in  December  1835,  and, 

alleged  default,  7 
issue  a  man- 
damus to  the  mayor,  or  alderman  of  the  ward,  to  proceed  to  a  new  election.    The  vacancy 
must  be  first,  ascerte  lined  by  judgment  on  a  quo  warranto  information. 

having 
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having  the  highest  number  of  votes,  was  entitled  to  1838. 
remain  in  office  three  years.     That  his  name  was      '  ~~~ 

J  The  Queen 

omitted  in  the  burgess  list  for  1837,  1838,  because  against 

Phippen.  ' 

he  had  refused  to  pay  a  poor  rate,  due  in  December 
1836,  on  his  premises  in  the  parish  of  Bedminster ; 
and  that  he  was,  consequently,  not  upon  the  burgess 
list,  nor,  as  was  alleged,  qualified  to  be  a  councillor,  at 
the  time  when  this  application  was  made.  That,  on 
November  3d,  1837,  a  requisition  was  delivered  to  Mr. 
Ricketts,  the  alderman  of  Bedminster  ward,  stating  that 
Phippen  had  not  paid  his  rates,  and  that  a  vacancy  had 
thereupon  occurred  in  the  council,  and  requiring  Ricketts 
to  proceed  to  the  election  of  a  new  councillor,  which 
he  declined  doing.  Pkippen  paid  the  rate  on  November 
8th. 

In  answer  to  the  application,  Phippen  made  affidavit 
that  he  still  was  a  councillor ;  that  he  had  refused  pay- 
ment of  the  rate  because  no  duplicate  of  the  assessment 
had  been  lodged  in  the  vestry  for  the  inspection  of  the 
rate-payers,  according  to  the  uniform  practice  of  the 
parish  since  1815:  and  that  afterwards,  when  the  dupli- 
cate was  so  deposited,  he  paid  the  rate.  Ricketts  deposed 
that  he  had  not  received  from  the  council,  town-clerk,  or 
any  other  legal  functionary  of  the  borough,  any  official 
communication  that  a  vacancy  had  occurred  in  the  ward, 
or  that  Phippen  had  become  incapable  by  reason  of  any 
disqualification  mentioned  in  stat.  5  &  6  W,  4.  c.  76.,  or 
stat.  7  W.  4.  &  1  Vict.  c.  78. 

Sir  F.  Pollock,  Sir  W.  fV.  Follett,  and  Talbot  now 
shewed  cause.  The  office  is  full  de  facto,  and  at  most 
only  voidable  under  stat.  5  &  6  W.  4.  c.  76.  ss.  9,  28. ; 
therefore  the  proper  course,  if  Phippen  were  disqualified, 

would 
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1838.  would  be  a  quo  warranto:  Rex  v.  The  Mayor,  fyc,  of 
T^~~^         Oxford  (a) ,  Rex  v.  The  Mayor,  tyc,  of  Winchester  (&), 

against  An  alderman  ought  not  to  be  required,  by  a  mandamus, 
to  decide  questions  of  right  which  may  prove  extremely 
difficult.  He  should  be  called  upon  only  when  a 
vacancy  has  been  declared  by  judgment  of  the  Court 
on  quo  warranto;  or  in  the  particular  cases  pointed 
out  by  stat.  5  &  6  W.  4.  c.  76.  s.  52.,  namely,  bank- 
ruptcy, taking  the  benefit  of  the  insolvent  debtors'  acts, 
compounding  with  creditors,  and  absence ;  in  which 
cases  the  statute  itself  declares  that  the  party  shall 
immediately  become  disqualified,  and  cease  to  hold 
office,  and  prescribes  the  mode  of  declaring  it  void. 
Sect.  53  shews  that,  in  other  cases,  a  party,  though 
disqualified,  still  holds  the  office  till  legally  removed. 
The  power  of  awarding  a  mandamus,  given  by  stat. 
7  W.  4  &  1  Vict.  c.  78,  s.  26  (extending  the  pro- 
visions of  stat.  11  G.  1.  c.  4.),  applies  to -cases  where 
there  has  been  no  election,  or  the  election  becomes 
void  ;  but  not  where  a  party  is  supposed  to  have 
forfeited  his  title  from  a  cause  subsequent  to  the 
election. 


Maule,  contra.  Mr.  Phippen  has  been  adjudged  by 
the  proper  authority,  the  persons  who  made  out  and 
revised  the  burgess  roll,  disqualified  to  be  a  burgess, 
and  from  that  time,  by  stat.  5  &  6  W.  4.  c.  76.  s.  28.,  he 
was  no  longer  qualified  "to  be  elected  or  to  be"  a 
councillor.  At  common  law  this  Court  may  issue  a 
mandamus  to  fill  up  vacancies  occasioned  otherwise  than 
by  the  want  of  an  election  on  the  charter-day ;  the 

(a)  6A.$E.  349.    S.  C.  1  N.  §  P.  474. 

(b)  Ante,  215.    See  Reginav.  The  Councillors  of  Derby,  ante,  419. 

statutory 


in  the  First  Year  of  VICTORIA. 


969 


statutory  provisions  referred  to  on  the  other  side  are  1838. 
not  necessary  for  that  purpose.     If  the  party  may 

The  Queen 

retain  his  office  till  it  is  declared  void  by  a  judgment  in  against 

ill  i  1      i  Phippen. 

quo  warranto,  the  delay  must  be  such,  that,  in  most 
instances,  the  year  of  office  will  have  expired  before  he 
can  be  removed.     Rex  v.  The  Mayor  of  Oxford  (a) 
shews  that,  where  a  councillor,  before  the  end  of  his 
term  of  office,  has  been  left  out  of  the  burgess  list, 
though  he  has  not  been  ousted  by  a  quo  warranto, 
another  councillor  may  be  elected  (if  the  proceeding  be 
bona  fide)  to  supply  his  place.    And,  if  the  burgesses 
may  elect  in  such  a  case,  they  are  bound  to  do  so.  The 
present  is  one  of  the  extraordinary  vacancies  contem- 
plated by  sect.  47.    It  cannot  be  contended  that  such 
vacancies  occur  only  in  the  instances  specified  by  sect. 
52 ;  it  is  evident  that  they  must  also  be  created  by  the 
disqualifications   mentioned  in  sect.  28,   when  these 
attach  during  the  term  of  office;  as  if,  for  instance, 
the  officer  were  to  take  holy  orders.    There  is  not,  in 
point  of  reason,  any  necessity  for  a  quo  warranto  before 
a  casual  vacancy  can  be  filled  up.    Sect.  52  shews  that, 
in  the  instances  there  mentioned,  such  a  proceeding  was 
not  thought  necessary.    And,  under  stat.  11  G.  1.  c.  4., 
a  mandamus  lay  to  elect,  without  a  previous  judgment 
on  quo  warranto,  in  many  cases  where,  according  to  the 
argument  now  urged  for  the  defendants,  a  quo  warranto 
would  have  been  necessary.     Several  instances  are 
collected  in  Com.  Dig.  Mandamus  (A).    The  writ  is 
there  said  to  lie  "  To  a  mayor,  to  proceed  to  election, 
where  there  is  a  clause  to  hold  over.    Rex  v.  Mayor  of 
Helston "  (b),    "To  elect  a  mayor  after  a  colourable 


(a)  6  A.  §  E.  349.  (6)  1  Stra.  555. 

Vol.  VII.  3  S  election 
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1838.  election  of  one.  R,  v.  Mayor  of  Cambridge"  (a).  "  To 
—      go  on  to  election  of  a  mayor,  tho'  there  is  one  de  facto. 

The  Queen     &  .  . 

against       Case  of  Bossiney"  (b).    <c  Case  of  Aberystwith"  (c). 

Phippen. 

"  But  the  subsisting  mayor  de  facto  must  always  be 
made  a  party" ;  for  which  Bex  v.  Bankes  (d)  is  cited. 
Here  the  alderman  of  the  ward  is  made  a  party. 

Lord  Denman  C.  J.  I  take  the  regular  practice  to 
be  that,  where  an  office  is  full,  there  cannot  be  a  new 
election  without  a  quo  warranto  information  to  deter- 
mine the  title.  There  are,  indeed,  certain  cases  in 
which,  by  stat.  5  &  6  W.  4.  c.  76.  s.  52.,  express  pro- 
vision is  made  for  declaring  the  office  void  without  a 
quo  warranto;  but  no  such  power  is  given  under  the 
circumstances  alleged  here.  The  alderman  here  can- 
not try  whether  the  qualification  still  exists  or  not;  he 
can  only  be  informed  on  that  subject  by  a  certificate 
given  according  to  sect.  52  in  cases  to  which  that  sec- 
tion applies.  The  inconvenience  suggested,  that  the 
term  of  office  may  expire  before  a  quo  warranto  can  be 
decided,  has  existed  from  the  beginning  of  corporations. 
The  rule  must  be  discharged. 

Littledale  J.  Sect.  47  provides  for  the  filling  up 
of  extraordinary  vacancies;  and  sect.  52  points  out 
certain  cases  in  which  an  officer  shall  immediately  be- 
come disqualified,  and  a  vacancy  be  declared :  but  there 
a  competent  tribunal,  the  council,  is  appointed,  which 
may  discuss  the  avoidance,  and  ascertain  it  by  evidence. 
In  a  case  like  the  present  there  is  no  declaration  of  a 
vacancy ;  the  fact  is  merely  to  be  collected  from  affi- 

(a)  4  Burr.  2008.  (6)  2  Stra.  1003.  (c)  2Stra.  U57. 

(d)  1  W.  Bl  445.    See  the  further  report  of  the  case,  1  W.  Bl.  452. 

davits ; 
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davits;  the  alderman  has  no  power  to  enquire  whether  1838. 
there  be  a  vacancy  or  not,  and  it  is  now  referred  to  the  _ 
Court  to  make  that  enquiry.    The  proceeding  directed  against 

PmrrEN. 

by  sect.  47  is  where  the  vacancy  is  fully  established 
by  judgment  of  ouster,  or  by  due  course  of  law  under 
sect.  52.  We  cannot  say  here,  according  to  the  pro- 
visions of  the  act,  that  a  vacancy  has  occurred. 


Williams  J.  The  prosecutors'  argument  assumes 
that  it  would  be  a  waste  of  time  to  drive  them  to  a  quo 
warranto,  there  being  nothing  to  enquire  into.  But 
there  may  be  very  just  grounds  for  enquiry.  It  may  be 
alleged  that  the  councillor  has  been  corruptly  omitted 
from  the  register.  It  does  not  follow,  from  the  mere 
fact  of  his  name  not  being  enrolled,  that  there  is  a  plain 
case  of  vacancy,  in  which  no  enquiry  can  be  usefully 
instituted.  Before  granting  a  mandamus  we  ought  to 
see  that  the  officer  is  in  a  condition  to  act  upon  it. 

Rule  discharged  (a). 

(a)  Coleridge  J.  was  in  the  Bail  Court. 
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JanZptut,  REGUL^  GENERALES. 


Hilary  Term,  1st  Victoria,  1838. 
In  the  Queen's  Bench, 

Whereas  by  the  practice  of  this  court  in  all  actions 
of  ejectment  it  is  necessary  that  the  plea  and  consent 
rule  should  be  filed  at  the  chambers  of  one  of  the 
judges  of  the  same  court, 

It  is  hereby  ordered,  That  from  and  after  the  last 
day  of  this  present  term  the  said  practice  be  discon- 
tinued, and  in  all  such  actions  the  plea,  with  the  consent 
rule  annexed  thereto,  be  delivered  in  like  manner  as 
pleas  in  other  actions,  the  defendant's  appearance  being 
first  entered  with  the  proper  officer  as  heretofore. 

(Signed)    Denman.  J.  Williams. 

J.  Littledale.  J.  T.  Coleridge. 
J.  Patteson. 


It  is  ordered,  That  the  seventeenth  article  of  the 
rule  made  in  Hilary  term,  2  William  IV.  (a),  for  regu- 
lating the  practice  of  all  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas,  be  from 
henceforth  annulled;  and  that  in  all  cases  special  bail 
may  be  justified  before  a  Judge  at  chambers,  both  in 
term  and  in  vacation. 

(a)  R.  Hil.  2  JT.  4.  1,  17.     3fi.  8?  Ad.  376. 

It 
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It  is  also  ordered,  That  no  rule  for  a  special  1838. 
jury  shall  be  granted  on  behalf  of  any  Defendant, 
or  Plaintiff  in  replevin,  except  on  an  affidavit,  either 
stating  that  no  notice  of  trial  has  been  given,  or, 
if  it  has  been  given,  then  stating  the  day  for  which  such 
notice  has  been  given ;  and  in  the  latter  case  no  such 
rule  is  to  be  granted,  unless  such  application  is  made 
for  it  more  than  six  days  before  that  day.  Provided 
that  a  Judge  may  on  summons  order  a  rule  for  a  special 
jury  to  be  drawn  up  at  any  time. 

It  is  further  ordered,  That  henceforth  every 
rule  of  Court  delivered  out  in  vacation  shall  be  dated 
the  day  of  the  month  and  week  on  which  the  same  is 
delivered  out,  but  shall  be  entitled  as  of  the  term 
immediately  preceding  such  vacation. 

(Signed)    Denman.  J.  Parke. 

N.  C.  TlNDAL.         J.  B.  BoSANgUET. 

Abinger.  E.  H.  Alderson. 

J.  A.  Park.         J.  Gurney. 


Doe  dem.  Reed  v.  Harris, 
and 

Marston  v.  Roe  dem.  Fox  and  Roe  dem.  Fox  v.  Marston 
(in  Error), 

decided  this  term,  will  be  found  in  the  next  volume. 
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INDEX 


TO 


THE   PRINCIPAL  MATTERS. 


ACCEPTANCE. 

Of  office  of  town-councillor,  213.  Mu- 
nicipal Corporation,  IV.  8. 

ACCEPTANCE  IN  SATISFACTION, 
p.  134.    Replication,  IV. 

ACCOUNT  STATED. 
Time  how  laid,  841.    Demurrer,  I. 

ACCOUNTS. 
Of  Overseer,  461.    Poor,  II.  1. 

ACKNOWLEDGMENT. 
Effect  of  paying,  447.    Ejectment,  IV.  3. 

ACT,  LOCAL. 
Statute,  XL VI.  to  LI. 

ACT  OF  COURT. 
How  proved,  240.  Probate. 

ACTION. 

I.  When  maintainable. 

1.  More  than  one,  when  maintainable, 
426.    Executor ,  II. 

2.  Against  administrator  for  tort  of  the 
intestate,  426.    Executor,  II. 

II.  Form  of. 

Trespass  or  case,  167.  Contempt. 


ADMINISTRATOR. 

I.  Generally.    See  Executor. 

II.  Stamp  on  letters  of  administration, 
240.  Probate. 

ADMISSIBILITY. 
Evidence,  II.  to  VI.,  XII.  to  XV. 

ADMISSION. 

I.  To  office. 

As  town  councillor,  what  amounts  to, 
215.    Municipal  Corporation,  IV.  8. 

II.  In  evidence. 

1.  Generally,  235.    Evidence,  XXV. 

2.  By  pleading,  783.    Evidence,  XVI. 

3.  By  recital.    Evidence,  XVII. 

III.  Of  attornies,  936.    Attorney,  I. 

ADMITTANCE. 

Copyhold. 

ADVERSE  TITLE. 
When  it  cannot  be  set  up  as  a  defence 
in  ejectment,  157.    Estoppel,  VIII*  2. 


ADVOWSOW 
Ecclesiastical  Law.  Simon;/, 


AFFIDAVIT. 
1.  Effect  of  scandal  and  impertinence  in, 
190.    Criminal  Information,  I.  1. 

3  8  4  II.  Jurat. 
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II.  Jurat. 

How  the  county  in  which  the  oath  is 
taken  ought  to  be  stated,  190. 
Criminal  Information,  I.  1 . 

III.  How  used. 

1.  Order  in  which  affidavits  in  aggra- 
vation and  in  mitigation  in  criminal 
cases  are  read,  593.  Practice,  XXVI. 

2.  Reading  without  obtaining  copies, 
744.    Reg.  Gen. 

3.  Admissible  in  evidence  against  the 
party  using  it,  454.  Evidence,  XXIV. 
1. 

IV.  Filing  and  indexing,  744.    Beg.  Gen. 

V.  Of  Debt. 

Effect  of  variance  in  amount  between 
affidavit  of  debt  and  indorsement  on 
capias,  605.  •  Writ,  II. 

VI.  Court  will  not  try  disputed  vacancy 
in  town  council  on,  966.  Statute, 
XLIV.  3. 

AGENT. 

I.  Mutual. 

Bill  of  lading  signed  by,  when  not  an 
estoppel,  29.    Shipping,!.  1 . 

II.  Notice  to. 

His  knowledge,  when  the  knowledge  of 
his  principal,  29.    Shipping,  I.  1. 

III.  Evidence. 

1.  Evidence  against  principal  of  repre- 
sentation of  character  by  agent,  86. 
Statute,  XXXIII. 

2.  Agent  receiving  money  to  pay  a  bill 
is  competent  to  prove  the  payment, 
9 1 7.    Bills  of  Exchange,  III.  1 . 

IV.  Of  Attorney. 

Need  not  deliver  bill  before  com- 
mencing action  against  him,  956. 
Attorney,  VII.  1 . 

AGGRAVATION. 

Matter  in,  how  urged  on  bringing  de- 
fendant up  for  judgment,  593.  Prac- 
tice, XXVI. 

AGREEMENT. 

I.  Or  Lease,  451.  Landlord  and  Tenant, 
1.  492.    Poor,  X.  1. 

II.  To  pay  rent,  whether  absolute  or 
conditional,  54.  Landlord  and  Tenant, 
III. 

III.  By  landlord  to  send  in  furniture, 
when  void  under  29  C.  2.  c.  3.  4.,  49. 
Statute,  X. 


ANNUITY,  I. 

IV.  To  pay  assignee  of  bond,  on  condi- 
tion of  forbearance,  19.    Assumpsit,  I. 

V.  To  refer,  602.    Arbitration,  I. 

AIDER  BY  VERDICT. 

Verdict. 

ALDERMAN. 

Municipal  Corporation,  VI. 

ALL  MATTERS  IN  DIFFERENCE. 
Reference  of,  595.    Set  off,  I. 

ALTERATION. 

I.  In  bill  of  exchange,  444.  Bills  of  Ex- 
change, III.  2. 

II.  Of  law  pendente  lite,  430.  433.  441. 
Statute,  XLV. 

AMENDMENT. 
Of  pleading  in  prohibition,  when  refused, 
721.    Ecclesiastical  Court,  II.  2. 

ANCIENT  SURVEY, 
p.  617.    Evidence,  XVIII.  2, 

ANNUITY. 

I.  What  securities  not  void  as  charging 
ecclesiastical  benefices. 

R.  granted  an  annuity,  charging  it, 
by  deed,  on  two  ecclesiastical  bene- 
fices holden  by  him,  S.  and  W.,  which 
he  thereby  demised  on  trusts  to  secure 
the  annuity.  He  at  the  same  time  ex- 
ecuted a  warrant  of  attorney  to  the 
grantee,  reciting  the  annuity  deed,  and 
stating  that,  for  further  securing  the 
regular  payment  of  the  said  annuity, 
he  thereby  desired  and  authorised  cer- 
tain attorneys,  &c;  the  rest  of  the  in- 
strument being  in  the  common  form  of 
a  warrant  of  attorney,  to  suffer  judg- 
ment in  an  action  of  debt.  The  amount 
for  which  judgment  was  to  be  entered 
was  twice  the  purchase-money  of  the 
annuity.  There  was  no  defeasance. 
Held,  that  the  warrant  of  attorney  was 
not  void  as  charging  the  benefices  con- 
trary to  stat.  13  Eliz.  c.  20. 

Under  the  authority  of  the  above 
deed,  the  grantee  sequestered  the  living 
of  W.  for  arrears  of  the  annuity ;  and 
afterwards,  under  the  same  authority, 
and  to  satisfy  arrears  of  the  annuity 
he  obtained  possession,  by  ejectment, 
of  the  living  of  S.   The  profits  of  W. 

were 
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were  not  sufficient  to  pay  off  the 
arrears  for  which  the  sequestration  had 
issued  ;  the  profits  of  S.  were  sufficient, 
but  arrears  had  accrued  since  the  se- 
questration, and  the  profits  of  the  two 
livings  were  insufficient  to  discharge 
all. 

Held,  that  the  grantee  might  pay  the 
growing  arrears  out  of  the  profits  of  S., 
and  keep  up  the  sequestration  upon 
W.  to  pay  the  arrears  due  at  the  time 
of  issuing  that  process.  Moore  v. 
Ramsden,  898. 
II.  Proceeds  from  securities  how  applied 
in  satisfaction  of  arrears,  898.    Ante,  I. 

ANSWER. 
Not  putting  in,  167.  Contempt. 

APPEAL. 

I.  Against  poor-rate.    Poor,  III. 

II.  Against  accounts  of  assistant  overseer, 
461.    Poor,  II.  1. 

III.  Against  borough-rate,  756.  Statute, 
XLIV.  io. 

IV.  Against  conviction. 

For  a  trespass  in  pursuit  of  game,  re- 
jection of  evidence  on,  27.  Sessio?is, 

i.  5. 

V.  Special  case. 

When  necessary,  27.    Sessions,  I.'  5. 

VI.  Against  sentence  of  ecclesiastical 
court,  713.    Ecclesiastical  Court,  IX.  5. 

APPEARANCE. 

Practice.  v 

APPLICATION. 

I.  For  order  of  filiation,  480.    Poor,  I.  4. 

II.  To  set  aside  award. 
Time  for,  595.    Set  of,  I. 

III.  To  discontinue  proceedings  in  Quo 
Warranto,  441.    Statute,  XLV.  4. 

APPLICATION  OF  PAYMENTS. 

How  annuitant  may  apply  proceeds  of 
livings,  one  of  which  is  sequestered 
under  a  warrant  of  attorney,  and  the 
other  has  been  recovered  by  him  in 
ejectment,  898.    Annuity,  I. 

APPOINTMENT. 
Of  assistant  overseer,  461.    Poor,  II.  1. 
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APPRENTICE. 

I.  Indentures. 

Effect  of  antedating  for  a  fraudulent 
purpose,  858.    Poor,  VIII. 

II.  Settlement  by  residence  under  inden- 
tures, 858.    Poor,  VIII. 

ARBITRATION. 

I.  Submission. 

When  it  may  be  made  a  rule  of  Court. 

A  submission  to  arbitration  may  be 
made  a  rule  of  Court  under  stat.  9  #  1 0 
W.  5.  c.  15.  s.  1.,  though  the  agreement 
to  refer  provides  only  that  the  award 
shall  be  made  a  rule  of  Court.  In  re 
Story,  602. 

II.  Defects  in  award. 

Award  bad  for  entering  the  verdict 
improperly  with  reference  to  the 
pleadings,  595.    Set-off,  I. 

III.  Setting  aside  award. 

Within  what  time  motion  may  be 
made,  595.    Set-off,  I. 

ARCHDEACON. 
His  corporate  capacity,  798.    Covenant,  I. 

ARRAIGNMENT. 
Of  insane  criminal,  556.    Insanity,  I. 

ARREARS. 
Future,  898.    Annuity,  I. 

ARREST. 

I.  Misnomer  of  defendant. 

Where  plaintiff  has  used  due  diligence, 
522.    Bail  Court,  II. 

II.  On  capias  improperly  indorsed,  605. 
Writ,  II. 

ASSAULT. 
Conviction  at  petty  sessions. 

Effect  on  previous  recognizances  to 
keep  the  peace,  583.  Recognizance. 

ASSESSMENT. 
To  sewers  rate,  266.  Sewers. 

ASSESSOR. 
Municipal  corporation,  VIII. 

ASSIGNEE. 
I.  Of  bankrupt.  Bankrupt. 

II.  Of 
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ASSUMPSIT,  III.— VIII. 


II.  Of  insolvent  debtor,  869.  909.  In- 
solvent debtor,  II.    Statute,  XXXII.  1. 

III.  Of  bond,  when  he  may  maintain  as- 
sumpsit in  consideration  of  forbearance, 
19.    Assumpsit,  I. 

ASSIGNMENT. 
For  benefit  of  creditors. 

I.  Effect  of  as  to  settlement  by  estate,  70. 
Poor,  IX.  1. 

II.  By  insolvent  debtor  after  the  com- 
mencement of  his  imprisonment,  869. 
Insolvent  Debtor,  II. 

ASSISTANT. 
To  borough  officer,  when  not  himself  a 
borough  officer,  739.  Statute,  XLIV.  9. 

ASSISTANT  OVERSEER, 
p.  461.    Poor,  II.  1. 

ASSUMPSIT. 

I.  When  it  lies. 

By  assignee  of  bond  against  obligor. 

Declaration,  in  assumpsit,  stated  that 
defendant  was  indebted  to  plaintiff  in 
a  sum  named,  under  and  by  virtue  of  a 
bond,  and  of  ah  indenture  and  deed  of 
assignment  thereof ;  that,  according  to 
the  condition  of  the  bond,  a  certain 
part  of  that  sum  ought  to  have  been 
paid  on  a  certain  day  then  past ;  and 
that,  in  consideration  of  the  premises, 
and  that  plaintiff  would  accept  pay- 
ment of  the  whole  on  certain  future 
days,  and  give  time  to  the  defendant 
in  the  meanwhile,  the  defendant  pro- 
mised to  pay  the  sum  then  due  on  a 
day  named,  or  in  default  of  so  doing, 
to  give  plaintiff  a  warrant  of  attorney 
for  that  sum  ;  and  that  he  would  pay 
the  remainder  on  the  days  named,  and, 
in  default  of  so  doing,  would  execute 
a  warrant  of  attorney  for  such  remain- 
der, or  so  much  as  might  be  due  :  aver- 
ment, that  plaintiff  did  forbear ;  breach, 
that  defendant  did  not  pay,  nor  execute 
a  warrant  of  attorney. 

On  motion  in  arrest  of  judgment, 
held,  that  the  declaration  shewed  a 
good  consideration.  Morton  v.  Burn, 
19. 

II.  Consideration. 

Forbearance  by  assignee  of  bond,  19. 
Ante,  I. 


III.  Indebitatus  assumpsit  for  work  and 
labour. 

1.  When  not  maintainable  for  a 
quarter's  wages,  by  a  servant  impro- 
perly discharged  in  the  middle  of  a 
quarter,  544.  Master  and  Servant, 
II.  3. 

2.  Disqualification  of  attorney  plaintiff 
cannot  be  given  in  evidence  under 
non-assumpsit,  956.  Attorney,  VII. 
1. 

IV.  Indebitatus  for  goods. 

Time  how  laid,  841.   Demurrer,  I. 

V.  For  money  had  and  received. 
When  it  lies  against  administrator  for 

proceeds  of  his  intestate's  tort,  426. 
Executor,  II. 

VI.  On  account  stated. 

Time  how  laid,  841.  Demurrer,!. 

VII.  Pleading. 

1.  When  time  is  sufficiently  laid  to  the 
consideration,  841.    Demurrer,  I. 

2.  Averment  of  number  in  the  decla- 
ration, when  material,  1.  Pleading, 
XXIII.  2. 

3.  Plea  varying  the  contract,  when  bad 
as  amounting  to  the  general  issue,  1. 
Pleading,  XXIII.  2. 

4.  Plea  of  non-performance  by  plaintiff 
when  bad  for  duplicity,  1 .  Pleading. 
XXIII.  2. 

5.  What  defence  must  be  pleaded,  83. 
956.    Attorney,  VII.  1,  2. 

6.  Replication  de  injuria  in  action  on  a 
bill  of  exchange,  161.  Replication, 
II.  1. 

7.  What  put  in  issue  by  replication 
traversing  plea  of  payment  and  ac- 
ceptance in  satisfaction,  1 34.  Repli- 
cation, IV. 

VIII.  In  particular  cases. 

1.  On  contract  for  sale  of  between  5000 
and  6000  trees,  1.  Pleading. 
XXIII.  2. 

2.  By  assignee  of  bond  against  obligor, 
19.    Ante,  I. 

3.  On  promise  by  tenant  to  keep  pre- 
mises in  repair,  136.  Landlord  and 
Tenant,  V. 

4.  On  a  contract  by  landlord  to  send 
in  furniture,  49.    Statute,  X. 

5.  Against  bankrupt  on  new  promise, 
108.    Bankrupt,  I. 


ASSURANCE. 
Insurance. 


ATTEST- 


ATTESTATION. 


ATTESTATION. 

Proof  by  attesting  witness,  what  admis- 
sions do  not  dispense  with,  783. 
Evidence,  XVI. 

ATTORNEY. 

I.  Admission. 

That  attorney  plaintiff  was  not  admitted 
of  the  particular  court  is  a  defence 
that  must  be  pleaded,  956.  Post, 
VII.  1. 

II.  Readmission. 

When  necessary,  524.    Post,  III. 

III.  Certificate. 

Effect  of  neglect  to  take  it  out. 

An  attorney  who  has  once  been  ad- 
mitted, and  obtained  his  certificate, 
and  practised,  and  has  then  omitted  to 
take  out  his  certificate,  is  precluded,  by 
stat.  57  G.3.  c.  90.  ss.  26.  51.,  from  re- 
suming practice  till  he  has  been  re-ad- 
mitted. 

So,  if  he  has  been  re-admitted,  and 
has,  after  such  re-admission,  omitted  to 
take  out  his  certificate. 

Although  he  has  not  practised  during 
such  omission. 

And  although,  after  such  omission, 
he  take  out  his  certificate,  he  cannot 
sue  for  business  done  after  such  taking 
out  of  the  certificate,  and  before  re- 
admission. 

If  he  obtain  security  for  payment  for 
business  so  done,  the  Court  will  order 
it  to  be  delivered  up,  and  will  set  aside 
judgments  and  executions  on  warrants 
of  attorney  given  for  such  business. 
Wilton  v.  Chambers,  524. 

IV.  Acts  of. 

1.  Communications  between  the  at- 
torneys, when  they  do  not  dispense 
with  term's  notice  of  proceeding,  14. 
Practice,  XIV. 

2.  Indorsement  on  letters  to  testator 
made  by  his  deceased  attorney,  effect 
as  rendering  the  letters  admissible, 
313.    Evidence,  XXVIII. 

V.  When  personally  liable. 

For  prosecuting  criminal  information 
from  improper  motives,  608.  Cri- 
minal Information,  II. 

VI.  His  bill. 

When  the  Court  will  order  securities  for 
payment  to  be  delivered  up,  524. 
Ante,  III. 
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VII.  Delivery  of  bill. 

1.  When  not  necessary. 

It  is  not  necessary  that  an  attorney 
should  deliver  a  bill  to  another  at- 
torney, in  pursuance  of  stat.  3  Jac.  1. 
c.  7.  s.  1.,  before  commencing  an  ac- 
tion against  him  for  business  done  as 
his  agent. 

In  assumpsit  by  attorneys  for  busi- 
ness done  in  a  particular  court,  the 
defence,  under  stat.  2  G.  2.  c.  23.,  that 
one  plaintiff  was  not  admitted  an  at- 
torney of  such  court,  cannot  be  raised 
under  the  plea  of  non-assumpsit.  Hill 
v.  Sydney,  956. 

2.  Omission  how  available. 

In  an  action  on  an  attorney's  bill, 
the  defendant  cannot,  under  the  gene- 
ral issue,  insist  that  a  proper  bill  of 
costs  was  not  delivered.  Lane  v. 
Glenny,  85. 

VIII.  Agent. 

Need  not  deliver  bill,  956.    Ante,  VII. 
1. 

IX.  Warrant  of.    Warrant  of  Attbrney. 

AUTHORITY. 

I.  By  which  ancient  survey  was  made, 
617.    Evidence,  XVIII.  2. 

II.  To  appoint  stands  for  Hackney  car- 
riages, 773.    Hackney  Carriage, 

AVOIDANCE. 
Of  living,  289.    Simony,  I. 

AVOIDING  SECURITIES, 
p.  524.    Attorney,  III. 

AVOWRY. 

Replevin. 

AWARD. 
Arbitration^ 

BAIL. 

I.  Special. 

Justification  at  chambers,  972.  Peg. 
Gen. 

II.  Deposit  in  lieu  of,  522.  Bail  Court 

III.  Render  in  discharge. 

Under  the  rule  of  Court,  HU.  2  W.  4. 
I.  81.,  where  a  sci.  fa.  is  issued  against 
bail,  and  they  are  not  summoned,  they 
may  render  at  any  time  within  eight 

days 
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days  from  the  return  of  the  sci.  ..a. 
Sanderson  v.  Brown,  261. 
IV.  Bailbond  for  what  cancelled. 

Wrong  sum  indorsed  on  capias,  605. 
Writ,  II. 

BAIL  COURT. 

I.  Rule  by  Judge  sitting  there,  how  far 
final. 

A  rule  made  by  a  Judge  sitting  in  the 
Bail  Court  is  not  more  liable  to  be  re- 
opened than  a  rule  made  in  full  Court. 

And  therefore  a  rule  made  by  such 
Judge,  unless  under  palpable  miscon- 
ception, cannot  be  re-opened  after  the 
term  in  v/hich  it  was  made ;  although 
the  Judge,  when  applied  to  for  his 
assent,  says  that  he  is  content  it  should 
be  reconsidered,  if  the  Court  think 
proper.    Todd  v.  Jeffery,  519. 

II.  Discharge  of  rule  how  far  final. 

If  a  rule  be  obtained  and  discharged 
before  the  single  Judge  in  the  Bail 
Court,  the  full  Court  will  not  allow  a 
rule  for  the  same  purpose  to  be  dis- 
cussed before  them,  though  on  affidavits 
discovering  facts  not  previously  stated. 

Under  rule  Hit.  2  W.  4.  I.  52.,  the 
Court  will  not  order  money  deposited 
in  lieu  of  bail  to  be  repaid  to  a  defendant 
who  has  been  arrested,  on  the  ground 
that  the  writ  omits  one  christian  name, 
and  misdescribes  another,  if  the  plaintiff 
have  used  due  diligence  in  inquiring  for 
the  proper  name  :  but  a  rule  obtained 
by  defendant,  for  such  repayment,  was 
discharged  without  costs,  it  not  appear- 
ing that  the  inquiries  had  come  to  de- 
fendant's knowledge.  Rosset  v. Hartley, 
522.  n. 

BANK  OF  ENGLAND. 
Practice  as  to  investment  of  stock,  798. 
Covenant,  I. 

BANKER. 
Stamp  on  banker's  cheque,  114.  Statute, 
XXIII.  1. 

BANKRUPT. 
I.  New  promise  by. 

Declaration  alleged  that,  before  the 
making  of  the  promise  &c,  defendant 
was  indebted  to  J.  in  200/.  for  money 
had  and  received ;  that  a  commission 
of  bankrupt  had^issued  against  defend- 


ant; that,  in  consideration  of  the  pre- 
mises, and  that  J.  would  prove  for  the 
200/.  under  the  commission,  defendant 
promised  J.  to  pay  him  that  sum  in  a 
few  months;  that  J.  proved,  but  that 
defendant  did  not  pay.  A  verdict  was 
given  on  this  count  for  J.'s  representa- 
tive. 

Judgment  arrested,  on  the  ground 
that  the  count  was  founded  on  a  pro- 
mise without  legal  consideration ;  the 
Court  refusing  to  presume  that  J.,  in 
proving  for  money  had  and  received, 
had  waived  a  tort.  Brealey  v.  Andrew, 
108. 

II.  Actions  by  and  against  assignees. 

Assignees  defending  as  landlords, 
when  not  estopped  by  their  tenant's 
acknowledgments  from  disputing  a  title 
acquired  under  a  void  assignment,  447. 
Ejectment,  IV.  3. 

BARMASTER. 
p.  565.  Office,  I. 

BARON  AND  FEME. 

I.  Estoppel  of  wife  by  husband's  con- 
veyance, 157.    Estoppel,  VIII.  2. 

II.  Dissolution  of  incestuous  marriage, 
761.    Poor,  XI.  2. 

III.  Liability  of  husband  to  maintain 
wife's  children,  effect  of,  819.  Poor, 
V. 

BARRISTER. 

Counsel. 

BASTARDY. 
Poor,  V.  XVII. 

BENEFICE. 
Charge  of  annuity  upon,  898.  Annuity, 

BILL. 

Attorney's.    Attorney,  VII. 

BILL  OF  EXCEPTIONS. 
Form  of.  Wright  v.  Doe  d.  Tatham,  356. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 
I.  Apparent  defects. 

1.  Apparent  alteration,  444.  Post,  III. 
2. 

2.  Want 


BILLS  OF  EXCHANGE,  &c.  I.— IV. 


CASE. 
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2.  Want  of  stamp,  114.116.  Statute ;  I 
XXIII.  I.    Evidence,  IV.  2. 

II.  Indorser. 

When  a  competent  witness  for  acceptor 
againt  subsequent  indorsee,  917. 
Post,  III.  1. 

III.  Evidence. 

1.  Who  may  prove  payment.  j 
In  assumpsit  on  a  bill  of  exchange, 

by  indorsee  against  acceptor,  issue  being 
joined  on  a  plea  of  payment,  a  prior 
indorsee  is  a  competent  witness  for  the 
defendant,  though  he  acknowledges,  on 
the  voir  dire,  that  he  received  the 
money  from  defendant  to  pay  plaintiff 
the  bill.    Reay  v.  Pachwood,  917. 

2.  Effect  of  admissions  on  the  plead- 
ings. 

Declaration  on  a  bill  of  exchange 
drawn  ]Oth  December,  by  indorsee 
against  indorser;  issue  on  the  indorse- 
ment. The  bill,  when  produced  at  the 
trial,  to  prove  the  indorsement,  ap- 
peared to  have  been  altered,  in  the 
date,  from  15th  December  to  10th  De- 
cember. Held,  that,  on  this  issue,  the 
indorsement  might  be  read  without 
previous  proof  that  the  alteration  was 
made  before  the  bill  was  negotiated. 
Sibley  v.  Fisher,  444. 

IV.  Pleading. 

Replication  de  injuria  to  plea  by  accep- 
tor, of  payment  by  drawer,  by  giving 
other  bills,  161.    Replication,]!.  1. 

BOARD. 
Of  guardians,  480.    Poor,  I.  4. 

BOND. 

I.  W'hen  not  varied  by  parol  agreement, 
19.    Assumpsit,  I. 

II.  Forbearance  by  assignee,  when  a  suf- 
ficient consideration  in  assumpsit,  19. 
Assumpsit,  I. 

III.  Surety  bond  for  performance  of 
works,  145.    Principal  and  Surety,  I. 

BOOK. 

Copy  of  printed,  what  it  proves,  225, 
Libel,  IV. 

BOROUGH. 

Officer,  who  is,  730.  759.  Statute,  XLIV. 
s,  9. 


BOROUGH-RATE, 
pp.  417.  756.    Statute,  XLIV.  10,  11. 

BOUNDARY. 

I.  Of  parish,  409.    Perambulation,  I. 

II.  Of  manor. 

Ancient  survey  when  not  evidence, 
617.    Evidence,  XVIII.  2. 

BREACH. 
Of  implied  warranty  of  seaworthiness  ill 
pleaded,  40.    Insurance,  II. 

BURGESS. 
Freeman  having  voted  as  burgess  but  now 
no  longer  on  burgess  roll,  franchise  of, 
745.    Quo  Warranto,  III.  1. 

BURGESS-ROLL. 
Omission  of  councillor  from,  966.  Statute 
XLIV.  5. 

BURGLARY. 
Effect  of  erroneous  judgment  for,  58. 
Error,  II. 

BYE  LAW. 

I.  Under  9  Ann.  c.  25.,  with  respect  to 
hackney carriages,whatis, 773.  Hackney 
Carriage. 

II.  Regulating  the  speed  of  vessels  naviga- 

ting the  river  Thames,  788.  Shipping. 
VI. 

CANAL. 
Rating,  671.    Poor,  III.  2. 

CANON  LAW. 
p.  289.  Ecclesiastical  Law. 

CAPIAS. 
Ad  respondendum,  605.    Writ,  II. 

CASE. 

When  the  proper  remedy  against  sheriff 
for  false  imprisonment,  167.  Contempt, 

CASE,  SPECIAL. 
Special  <  'aset 

CASUAL  EJECTOR. 
Eject  men  t,  I. 

CAUSE 
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CHURCH  BUILDING  ACTS. 


CAUSE  LIST, 
p.  11.    Practice,  XVII. 

CAUSE  OF  LOSS, 
p.  40.   Insurance,  II. 

CERTIFICATE. 

I.  Of  attorney,  524.    Attorney,  III. 

II.  Of  commutation  of  punishment,  502. 
Statute,  XXX. 

CERTIORARI. 

I.  To  quash  order  of  quarter  sessions 
estreating  recognizances.  Recognizance. 

II.  When  taken  away. 

Under  Municipal  Corporations  Act. 
417.    Statute,  XLIV.  11. 

CHALLENGE. 
What  provocation  by  prosecutor  will 
cause  the  Court  to  refuse  criminal  in- 
formation, 277.    Criminal  Information, 
I.  2. 

CHANCERY. 
Defendant  in  custody  for  contempt,  167. 
Contempt. 

CHAPEL. 

I.  When  presumed  to  be  coeval  with 
parish  church,  880.  Ecclesiastical  Law, 
VI. 

II.  Erected  under  churchbuilding  acts, 
repair  of,  880.  Ecclesiastical  Law, 
VI. 

CHAPLAIN. 
Mandamus  to  lay  a  rate  for  payment  of 
salary  to,  925.    Mandamus,  V. 

CHARACTER. 
Representation  of. 
When  it  cannot  be  given  in  evidence  un- 
less in  writing,  86.  Statute,  XXXIII. 

CHARGE. 

I.  On  an  ecclesiastical  benefice,  what  is 
not,  898.    Annuity,  I. 

II.  Of  annuity  on  real  estate,  "effect  of  in 
a  will,  636.    Devise,  I. 

CHARTER-PARTY. 
When  a  ship  is  to  be  understood  as  having 
received  pratique. 

By  charter-party,  a  vessel  was  to  have 


ninety  running  days,  and  ten  days  of 
demurrage,  to  commence  from  her  ar- 
rival at  IV.,  being  ready  to  unload  and 
having  received  pratique.  Declaration 
for  breach  of  the  charter-party  stated 
that,  although  the  vessel,  on  August 
24th,  was  at  W.  ready  to  unload,  and 
had  received  pratique,  yet  defendant 
did  not,  within  ninety  &c,  commencing 
on  her  arrival  at  W.  and  being  ready 
to  unload  and  receiving  pratique,  un- 
load and  load  the  vessel,  but  wrongfully 
detained  her  beyond  the  running  days 
and  days  of  demurrage.  Plea,  that  the 
vessel  was  not  ready  to  unload,  and  did 
not  receive  pratique,  for  a  long  time 
after  her  arrival  at  W.,  viz.  for  a  time 
equal  to  that  of  the  alleged  wrongful 
detention :  conclusion  to  the  country. 
Issue  thereon. 

It  appeared  in  evidence  that  the 
vessel  was  ready,  and  at  liberty,  to  un- 
load at  W.  on  August  14,  but  had  not 
gone  through  any  form  of  receiving 
pratique,  there  being  no  quarantine 
establishment  at  W.  nor  any  means  of 
formally  granting  pratique. 

Held,  that  the  issue  on  the  plaintiff's 
part,  affirming  that  the  vessel  had  re- 
ceived pratique,  was  sufficiently  borne 
out  by  the  proof;  for  that  she  must  be 
taken  to  have  received  pratique  when 
she  was  at  W.  ready  and  at  liberty  to 
unload.    Bailey  v.  De  Arroyave,  919. 

CHEQUE. 

I.  Post  dating,  114.    Statute,  XXIII.  1. 

II.  Stamp  on,  114.    Statute,  XXIII.  1. 

CHILDREN. 

Removal  of  wife's  bastard  child  to  its 
settlement,  8 1 9.    Poor,  V. 

CHOSE  IN  ACTION. 
Next  presentation,  289.    Simony,  I 

CHURCH. 

Erected  under  church  building  acts,  re- 
pair of,  880.    Ecclesiastical  Law,  VI. 

CHURCH  BUILDING  ACTS. 

I.  Repayment  of  loans,  458.  Pleading, 
IX.  1. 

II.  Repairs,  880.     Ecclesiastical  Law, 
VI. 

CHURCH 


CHURCH-RATE. 


CONDITION,  I.  983 


CHURCH-RATE. 

I.  Exemption  of  one  of  several  townships 
in  a  parish,  880.  Ecclesiastical  Law, 
VI. 

II.  Rate  in  the  nature  of,  when  not 
matter  of  ecclesiastical  jurisdiction, 
925.    Mandamus ,  V. 

III.  Prohibition,  when  refused,  715.  Ec- 
clesiastical Court,  IX.  3. 

IV.  To  repay  loans,  mandamus  for,  458. 
Pleading,  IX.  1. 

CHURCHWARDEN. 

I.  Election  of. 

1.  Mandamus  to  elect,  254.  Manda- 
mus, I.  1. 

2.  Mode  of  voting,  254.  Mandamus, 
I.  1. 

II.  His  corporate  capacity,  798.  Cove- 
nant, I. 

III.  When  an  overseer  of  the  poor,  480. 
Poor,  I.  4. 

CLERK. 

I.  Of  the  peace,  756.  Statute,  XLIV. 
10. 

II.  Of  court. 

Fee  on  transportation,  502.  Statute, 
XXX. 

III.  Town,  139.    Statute,  XLIV.  7. 

COALS, 
p.  426.    Executor,  II. 

COGNIZANCE. 

Replevin. 

COLLATERAL  QUESTIONS. 
Of  fact,  decision  of  the  Judge  on,  356. 
Evidence,  XXVIII. 

COMMISSION. 

I.  Of  sewers.  Seiuers. 

II.  To  examine  witnesses,  185.  Evidence, 
XIII. 

COMMON. 

Right  of,  how  pleaded,  698.  Pleading, 
XIII. 

COMMUTATION. 
Of  punishment,  502.    Statute,  XXX. 


COMPENSATION. 

I.  Under  Municipal  Corporations  Act. 

1.  Jurisdiction  of  Lords  of  the  Trea- 
sury, 139.    Statute,  XLIV.  7. 

2.  Jurisdiction  of  Court  of  Q.  B.,  159. 
Statute,  XLIV.  7. 

5.  Who  not  an  officer  entitled,  730. 
759.    Statute,  XLIV.  8,  9. 

4.  Under  what  circumstances  it  will  be 
merely  nominal,  1 39.  Statute,  XLIV. 
7. 

3.  Mandamus  to  assess,  refused,  where 
it  may  be  expected  to  be  merely 
nominal,  139.    Statute,  XLIV.  7. 

II.  Under  Turnpike  Road  Act. 

1.  To  whom  to  be  made. 

By  a  turnpike  road  act,  trustees  were 
authorised  to  enter  upon  and  take 
certain  lands,  and  to  pull  down  certain 
houses,  buildings,  &c,  "  making  or  ten- 
dering satisfaction  to  the  owners  or  pro- 
prietors of  all  private  lands,  houses, 
buildings,"  &c,  so  taken,  "  for  any  loss 
or  damage  they  may  sustain  thereby;" 
and  it  was  also  provided,  that  they 
should  not  be  authorised  to  take  other 
buildings, &c,  without  the  consent  "  of 
the  owners  or  proprietors  thereof,  or 
other  persons  interested  therein." 
Held, 

1 .  That  compensation  was  to  be  made 
in  the  case  of  the  premises  taken  under 
the  former  clause,  not  only  to  the 
owners  of  the  fee-simple  in  the  lands 
and  buildings,  but  also  to.  lessees  of  the 
same  for  terms  of  years. 

2.  That  the  trustees  were  not  bound 
by  the  above  clause  to  make  or  tender 
compensation  before  or  at  the  time  of 
entering  upon  or  taking  the  lands,  or 
pulling  down  the  houses.  Lister  v. 
Lobley,  124. 

2.  At  what  time  to  be  made,  124. 
Ante,  l. 

5.  Remedy  for,  124.    Ante,  1. 

COMPETENCY. 

I.  Of  testator,  313.    Evidence,  XXVIII. 

II.  Of  witness.    Evidence,  III. 

CONDITION. 
I.  Precedent. 

When  the  words  "  making  or  tender- 
ing satisfaction"  do  no  l create,  124. 
Compensation,  II.  1. 

II.  Con- 
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II.  Conditional  promise  to  pay  rent,  54. 

Landlord  and  Tenant,  III. 
Ill  Conditional  tender,  80.    Tender,  I. 

IV.  Imported  into  a  stay  of  proceedings 
by  statute,  by  reference  to  a  subsequent 
section,  430.    Statute ,  XLV.  1. 

V.  Where  it  has  been  substantially  com- 
plied with,  though  formally  impossible 
as  to  part,  919.  Charter-Party. 

CONFESSION. 
In  pleading,  557.    Master  and  Servant, 
II.  2. 

CONSENT. 

Verdict  by,  in  criminal  cases,  59  J.  Prac- 
tice, XXVI. 

CONSENT  RULE. 
In  ejectment.  . 

I.  Delivery  of,  972.    Reg.  Gen. 

II.  Costs  when  not  given  without,  14. 
Practice,  XIV. 

CONSIDERATION. 

I.  For  conveyance  for  benefit  of  creditors, 
869.    Insolvent  Debtor,  II. 

II.  Forbearance  by  assignee  of  bond, 
when  sufficient,  19.    Assumpsit,  I. 

III.  For  promise  by  bankrupt,  ill-pleaded, 
108.    Bankrupt,  I. 

CONSIGNOR, 
p.  29.    Shipping,  I.  1. 

CONSISTORY  COURT. 

Ecclesiastical  Court. 

CONSOLIDATION. 

Of  Quo  Warranto  informations,  285. 
Practice,  XXIII. 

CONSTRUCTION. 

I.  General  rules. 

As  to  construing  the  same  words  dif- 
ferently in  the  same  instrument, 
636.    Devise,  I. 

II.  Of  statute. 

1.  Ecclesiastical  courts  have  power  to 
construe,  721.  Ecclesiastical  Court, 
II.  2. 

2.  After  subsequent  enactment  for  the 
purpose  of  removing  doubts,  909. 
Statute,  XXXII.  1. 


CONSTRUCTION,  II.,  III. 

3.  Public,  local,  and  personal,  when 
construed  more  largely  than  general 
statutes,  124.    Compensation,  II.  1, 

4.  Statutes  in  pari  materia  to  be  taken 
together,  671.    Poor,  III.  2. 

5.  By  reference  to  a  different  section 
in  consimili  mate?'ia,  909.  Statute, 
XXXII.  l. 

6.  Literal,  698.    Pleading,  XIII. 

7.  By  analogy,  as  distinguished  from 
literally,  756.    Statute,  XLIV.  10. 

8.  Restrictive  effect  of  general  words, 
880.    Ecclesiastical  Law,  VI. 

9.  General  words  construed  to  the  full 
extent  of  their  natural  meaning,  788. 
Shipping,  VI. 

10.  Strict,  423.    Poor,  XIII.  2. 

11.  Enlarged,  124.   Compensation,!!.  1. 

12.  Equitable,  167.  Contempt. 

13.  Whether  intended  to  meet  similar 
mischief,  289.    Simony,  I. 

14.  Reddendo  singula  singulis,  124. 
Compensation,  II.  1. 

15.  Restrained  by  reference  to  a  subse- 
quent section,  430.  Statute,  XLV. 
1. 

16.  Clause  restrained  by  reference  to  a 
former  clause,  223.    Libel,  IV. 

1 7.  A  restricted  proviso  and  an  excep- 
tion thereto  not  construed  so  as  to 
defeat  the  enacting  part  of  the 
clause,  869.    Insolvent  Debtor,  II. 

18.  Not  restrained  to  matters  referred 
to  in  preceding  sections,  417.  Statute, 
XLIV.  ll. 

19.  Not  merely  directory,  605.  Writ, 

20.  When  governed  by  current  of  prac- 
tice, 524.    Attorney,  III. 

21.  Ex  post  facto,  430.  433.  Statute, 
XLV.  1,  2. 

22.  Effect  of  variation  in  the  language 
of  the  last  of  a  series  of  statutes  on 
the  same  subject,  502.  Statute,  XXX. 

23.  Omission  of  words  which  are  in- 
serted in  another  clause,  when  not 
conclusive,  124.  Compensation,  II.  1. 

24.  Compensation  clauses,  124.  Com- 
pensation, II.  1. 

25.  Rate  exemption  clauses  in  canal 
acts,  671.    Poor,  III.  2. 

26.  Interpretation  clauses,  480.  Poor, 
I.  4. 

27.  Incorporation  of  provisions  in  other 
statutes,  114.    Statute,  XXIII.  1. 

III.  Of  Deeds. 

Of  a  charter-party,  919.  .  Charter- 


CONSTRUCTION,  IV.— VIII.  1.— 19. 

IV.  Of  agreements. 

For  lease.    Landlord  and  Tenant,  I. 

V.  Of  wills. 
Copyhold.  Devise. 

VI.  Of  a  verbal  statement. 
Sometimes  properly  left  to  the  jury, 

80.    Tender,  I. 

VII.  Of  pleadings. 

1.  General  words  construed  to  be  ejus- 
dem  generis,  540.  Waste. 

2.  Of  plea  of  .breach  of  implied  war- 
ranty, 40.    Insurance,  II. 

VIII.  Particular  words  and  expressions. 

1.  General  words,  540.  788.  Waste. 
Shipping,  VI. 

2.  "  According  to  the  statute,"  775. 
Hackney  Carriage. 

5.  "All  my  copyholds  in  H.,"  195. 
Copyhold,  IV.  2. 

4.  "  And."  "  The  same  as  hath  been 
usually  paid,  and  he  is  lawfully  en- 
titled to  receive,"  502.  Statute, 
XXX. 

5.  "  Boats,  vessels,  and  other  craft," 
788.    Shipping,  VI. 

6.  "  Continue  so  to  practise,"  524. 
Attorney,  III. 

7.  "  Council,"  as  contradistinguished 
from  "  councillors "  in  municipal 
corporation  acts,  433.  Statute, 
XLV.  2. 

8.  "  Die  without  leaving  issue,"  636. 
Devise,  1. 

9.  "  Having  received  pratique,"  in  a 
charter-party,  919.  Charter-Party. 

10.  "Immediately  upon  the  passing  of 
this  act,"  441.    Statute,  XLV.  4. 

11.  "  Land,"  in  canal  exemption  clause, 
671.    Poor,  III.  2. 

12.  Fund  provided  by  statute,"in  lieu" 
of  all  other  means  of  payment,  when 
it  becomes  the  primary  fund,  925. 
Mandamus,  V. 

13.  "  Making  or  tendering  satisfaction," 
when  not  a  condition  precedent, 
124.  Compensation,  II.  1. 

14.  "Next  general  or  quarter  sessions," 
461.    Poor,  LI.  1. 

15.  "Otherwise  used,"  540.  Waste. 

16.  "  Owners  or  proprietors,"  124. 
Compensation,  II.  1. 

17.  "Parishes  or  places,"  880.  Eccle- 
siastical La iv,  VI. 

18.  "Shall  ami"  may  be  lawful"  in  a 
statute,  when  imperative,  925. 
Mandamus,  V. 

19.  "  Take  up  and  deliver,"  when  not 
Vol.  VII. 
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merely  equivalent  to  "deliver,"  1. 
Pleading,  XXIII.  2. 

20.  "  Upon:"  what  is  an  action  upon  a 
representation  of  character  within 
9  G.  4.  c.  14.  s.  6.,  86.  Statute, 
XXXIII. 

21.  "  Well  knowing  the  premises,"  how 
construed  in  a  plea,  40.  Insurance, 
II. 

22.  "  Ipso  jure  privatus,"  in  canon 
against  pluralities,  289.    Simony,  I. 

CONTEMPT. 

Defendant  in  Chancery,  his  right  to  be 
discharged  out  of  custody  for  con- 
tempt. 

Stat.  11  G.  4.  &  1  W.  4.  c.  36.  s.  1 5. 
rule  5.  provides  that,  if  a  defendant  in 
Chancery,  in  actual  custody  under  pro- 
cess of  contempt  for  not  appearing  or 
not  answering,  shall  not  be  sooner 
brought  to  the  bar  of  the  Court  to 
answer  his  contempt,  the  plaintiff  in 
Chancery,  if  the  contempt  be  not 
sooner  cleared,  shall  bring  the  de- 
fendant to  the  bar,  &c,  in  thirty  days 
from  his  being  actually  in  custody  or 
detained  on  such  process;  aud,  if  the 
last  of  such  thirty  days  be  out  of  term, 
then  in  the  first  four  days  of  the  en- 
suing term  ;  otherwise  the  sheriff*  &c, 
shall  discharge  defendant  out  of  cus- 
tody. 

In  trespass  for  false  imprisonment, 
defendant,  a  sheriff,  justified  under  a 
writ  in  Chancery,  by  which  he  as  sheriff 
was  commanded  to  attach  plaintiff  to 
answer  "as  well  touching  a  contempt" 
(not  stating  in  what),  as  such  other 
matters  as,  &c.  Replication,  that  the 
writ  was  for  a  contempt  in  not  aswer- 
ing;  that  plaintiff' was  in  actual  custody 
of  defendant  for  thirty  days  under  the 
writ,  and  was  not  brought  to  the  bar 
of  the  Court  in  that  time,  nor  was  her 
contempt  cleared,  the  last  of  the  thirty 
days  being  in  term ;  and  that  the 
plaintiff  in  Chancery  did  not  bring 
plaintiff  to  the  bar  in  the  thirty  days, 
though  the  contempt  was  not  sooner 
cleared  ;  and  that  it  thereupon  Invar  e 
defendant's  duty,  ami  he  was  requested, 
to  discharge  plaintiff)  but  refused. 

On  demurrer,  Held  (assuming  the 
defendant  to  have  been  bound  to  dis- 
charge the  plaintiff  without  any  order 
of  court):  1.  That  the  action  should 
have  been  in  case,  2.  That,  even  if 
o  T  the 
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the  defendant  had  been  a  trespasser, 
he  was  not  a  trespasser  ab  initio,  and 
the  replication  should  have  new  as- 
signed. 

Semble,  that  no  action  lay,  for  want 
of  notice  to  the  defendant  of  the  facts 
bringing  the  case  within  the  rule.  Smith 
V.  Egginton,  167. 

CONTRACT. 

I.  When  not  separable,  49.    Statute,  X. 

II.  Distinctions  between  executed  and 
executory,  492.    Poor,  X.  1. 

III.  Premature  dissolution  of,  544.  557. 
Master  and  Servant,  II.  2,  5. 

IV.  Of  hiring  and  service,  how  deter- 
mined, 177.  544.  557.  Master  and 
Servant,  II. 

V.  For  interest  in  lands,  49.    Statute,  X 

VI.  Pleading. 

Effect  of  adding  terms  in  the  plea  to  the 
contract  stated  in  the  declaration, 
557.    Master  and  Servant,  II.  2. 

CONTUMACE  CAPIENDO. 
Writ  when  supported,  notwithstanding 
defects  in  the  sentence. 

This  Court  will  not  set  aside  a  writ 
de  contumace  capiemlo  on  account  of 
defects  in  the  sentence  on  which  it 
purports  to  be  grounded,  if  there  be  a 
distinct  and  independent  part  of  the 
sentence,  as  an  award  of  costs,  free 
from  objection,  which  has  been  dis- 
obeyed. 

Qacere,  whether  an  ecclesiastical 
court  can  sentence  a  defendant  to  per- 
form penance  at  a  minister's  house? 
Kington  v.  Hack,  708. 

CONVERSATION. 
How  far  the  whole  is  to  be  given  in  evi- 
dence, 627.    Evidence,  XXIV.  2. 

CONVEYANCE. 
L  Effect  as  an  estoppel,  157.  Estoppel, 
VIII.  2. 

II.  In  form  provided  by  statute  for  a  case 
similar  but  not  the  same,  909.  Statute. 

III.  Fraudulent,  869.    Insolvent  Debtor. 

IV.  By  provisional  assignee,  to  creditor 
assignee,  form  of,  909.  Statute  XXXII. 

*  1. 

CONVICT. 
Fee   to  clerk   on  transportation,  502. 
Statute,  XXX. 


COPYHOLD,  I.-IV.  1,  2. 

CONVICTIOxN. 

I.  For  a  trespass  in  pursuit  of  game,  trial 
of  appeal  against,  27.    Sessions,  L  5. 

II.  For  an  assault,  at  petty  sessions,  585. 
Recognizance. 

COPY. 

I.  Of  affidavits,  when  not  necessary  to  be 
obtained,  744.    Reg.  Gen. 

II.  Of  examinations  taken  under  com- 
mission to  examine  witnesses,  when  not 
admissible,  185.    Evidence,  XIII. 

III.  Stamp  office,  223.    Libel,  IV. 

IV.  Of  a  book,  what  presumptions  it  does 
not  raise,  223.    Libel,  IV. 

COPYHOLD. 

I.  Covenant  to  surrender. 

Effect  of  covenant  to  surrender,  as  to 
settlement  by  estate,  70.  Poor,  IX. 
1. 

II.  Surrender. 

To  use  of  will,  when  not  necessary, 
195.    Post,  IV.  2. 

III.  Admittance. 

1.  Of  particular  tenant,  operates  as 
admittance  of  reversioner,  195.  Post, 
IV.  2. 

2.  Of  tenant  for  life,  when  spent  on 
acquiring  the  reversion,  195.  Post, 
IV,  2. 

3.  Devise  by  devisee  without  admit- 
tance, 195.     Post,  IV.  2. 

4.  Device  by  heir  before  admittance, 
195.    Post,  IV.  2. 

IV.  Devise. 

1.  Admittance  and  surrender,  how  far 
necessary,  195.    Post,  2. 

2.  What  words  carry  only  a  life  estate. 
1.  Copyholder  in  fee  devised  to  his 

wife  S.  freehold  estates  named  in  the 
will,  together  with  personalty  (making 
her  sole  executrix),  to  be  freely  pos- 
sessed and  enjoyed  by  her  during  her 
life,  remainder  over  to  children ;  and, 
if  they  died  before  <S.,  to  be  disposed 
of  by  S.'s  will.  By  a  codicil  he  be- 
queathed certain  money  to  S.  By  a 
second  codicil  he  devised  and  be- 
queathed to  S.  "  all  my  copyhold  in 
the  hamlet  of  H."  "and  likewise  all 
monies  lent  out  upon  mortgage,  bonds, 
or  notes  of  hand."  Held  (the  will 
and  codicils  being  prior  to  stat.  7  W.4. 


COPYHOLD,  IV.,  V. 


COUNTY,  I. 


&  1  Vict.  c.  26.),  that  S.  took  only  a 
life  estate  in  the  copyhold. 

2.  J.,  the  devisor's  heir  at  law,  never 
was  admitted,  nor  surrendered  to  the 
use  of  his  will.  Before  stat.  55  G.  3. 
c.  192.,  he  devised  all  his  copyhold  to 
S.  in  fee,  and  he  died  in  S.'s  lifetime, 
after  that  statute  passed.  S.  was  ad- 
mitted, after  the  death  of  the  first 
devisor,  and  after  the  making  of  J?s 
will,  but  before  his.  death,  to  hold  ac- 
cording to  the  first  will.  Held,  that 
J".'s  devise  passed  the  copyhold  to  S., 
even  assuming  J.  not  to  have  been  vir- 
tually admitted ;  but  that,  also,  the 
admittance  of  &,  the  tenant  for  life, 
operated  as  an  admittance  of  «/.,  the 
reversioner. 

3.  S.  was  never  admitted  after  J?s 
death.  She  devised,  after  stat.  55  G.3. 
c.  192.,  to  her  two  customary  heirs  and 

H.  in  fee;  and  the  three,  after  her 
death,  were  admitted  each  to  an  indi- 
vidual third,  on  producing  the  will. 
Held,  that  her  life  estate  had  merged 
in  the  fee  devised  to  her  by  J.,  and 
that  the  effect  of  her  admittance  was 
therefore  spent,  and  her  devise  in- 
operative for  want  of  admittance. 

4.  But  that  the  two  customary  heirs 
had  each  a  perfect  legal  estate  in  his 
third. 

5.  That  J".'s  heir  at  law  had  a  good 
title  to  support  ejectment  for  the  re- 
maining third.  I)oe  dem.  Winder  v. 
Laives,  195. 

V.  Customary  heir. 

His  estate,  195.    Ante,  IV.  2. 

CORPORATION. 

I.  Municipal.    Municipal  Corporation. 

II.  Covenant  to  invest  stock  in  corporate 
names  of  archdeacon,  vicar,  and 
churchwardens,  effect  of,  798.  Covenant, 

CORRESPONDENCE, 
p.  515.    Evidence,  XXVIII. 

COSTS. 

I.  Of  action. 

I.  Payment  of,  when  a  condition  on 
setting  aside  verdict  in  a  cause  taken 
as  undefended,  11,    Practice,  XVII. 

2.  When  not  given  on  setting  aside 
judgment    against    casual  ejector, 


there  being  no  consent  rule,  14. 
Practice,  XIV. 
3.  Of  first  trial,  where  a  new  trial  has 
been  granted. 

The  rule  H.  2.  W.  4. 1.  64.,  that  where 
anew  trial  is  granted  without  any  men- 
tion of  costs  in  the  rule,  the  costs  of  the 
first  trial  shall  not  be  allowed  to  the 
successful  party,  though  he  succeed  on 
the  second,  applies  to  issues  in  prohibi- 
tion, even  since  stat.  1  W.  4.  c.  21.  s.  1 
Craven  v.  Sanderson,  897.  n. 

II.  On  rules.  Practice. 

III.  Setting  off. 

On  old  judgment,  when  they  cannot  be 
set  off,  610.    Ejectment,  V. 

IV.  Of  particular  proceedings. 

1.  On  refusing  a  criminal  information, 
not  awarded  against  attorney  for 
prosecution  when  not  personally  a 
party  to  the  r  ule,  608.  Criminal  In- 
formation, II. 

2.  Payment  of,  when  a  condition  pre- 
cedent to  staying  proceedings  in  Quo 
Warranto  under  7  W.  4.  &  1  Vict, 
c.  78.  s.  1.,  430.  43,5.  Statute,  XLV. 
1,  2. 

3.  Of  mandamus,  under  1.  W.  4.  c.  21. 
s.  6.,  925.    Mandamus,  V. 

4.  Of  collateral  proceedings,  441. 
Statute,  XLV.  4. 

V.  Attorney's  bill  of,  83.  Attorney,  VII. 
2. 

COUNCIL  OF  LATER  AN. 
Canon  against  pluralities,  289.  Simony,  I. 

COUNCILLOR. 
Municipal  Corporation,  IV.  VII. 

COUNSEL. 

I.  When  counsel  must  be  instructed  to 
state  that  a  cause  is  defended,  11. 
Practice,  XVII. 

II.  His  statement  of  what  took  place  at 
the  trial,  when  the  Court  will  not  act 
upon,  116.    Evidence,  iV.  2. 

III.  Order  in  which  they  arc  heard. 

In  aggravation  or  in  mitigation  in  criminal 
cases,  595.    Practice,  XXVI. 

COUNTY. 

I.  When  a  sufficient  local  description,  240. 
Probate. 

3  T  S  II.  How 
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CRIMINAL  INFORMATION,  I. 


II.  How  to  be  stated  in  jurat  of  affidavit, 
190.    Criminal  Information,  I.  1. 

COUNTY-RATE, 
p.  417.    Statute,  XLIV.  11. 

COURT. 

I.  OfQ.B. 

What  judgment  it  can  pronounce  in 
error,  58.  Error,  II. 

II.  Bail  Court.    Sail  Court. 

III.  Christian.    Ecclesiastical  Court. 

IV.  Consistory.    Ecclesiastical  Court. 

V.  Criminal. 

Clerk's  fees,  502.    Statute,  XXX. 

VI.  Ecclesiastical.    Ecclesiastical  Court. 

VII.  Foreign.    Foreign  Court. 

VIII.  Inferior.    Inferior  Court. 

IX.  Sessions.    Recognizance.  Sessions. 

X.  Of  survey,  617.  Evidence,  XVIII.  2. 
XL  Act  of,  how  proved,  240.  Probate. 

COVENANT. 

I.  Binding  or  void. 

Where  an  impossibility  is  suggested. 

Covenant  to  invest  a  sum  in  bank 
annuities,  or  other  government  stock, 
in  the  corporate  names  of  the  arch- 
deacon of  C,  the  vicar  of  W.,  and  the 
churchwardens  of  W.,  the  dividends  to 
beheld  and  received  by  the  archdeacon, 
vicar,  and  churchwardens,  for  the  time 
being,  in  trust  for  the  support  of  a 
parish  school  for  poor  children,  and  in 
further  trust  for  the  distribution  of  coals, 
&c,  among  poor  persons  of  the  parish. 

Held,  on  general  demurrer  to  a  de- 
claration, that  an  action  lay  upon  such 
covenant,  no  impossibility  of  perform- 
ance appearing,  inasmuch  as  the  invest- 
ment might  at  any  rate  be  lawfully  made 
in  the  corporate  names  of  the  present 
archdeacon,  vicar,  and  churchwardens. 

And  this,  although  it  was  suggested 
in  argument  that,  by  the  practice  at  the 
Bank,  an  investment  would  not  be  re- 
ceived there  in  the  above  corporate 
names. 

(Quaere,  whether,  if  this  had  regularly 
appeared,  it  would  have  been  an  answer 
to  the  action  ?)  Tuffnell  v.  Robinson, 
788. 

II.  To  surrender  copyholds. 

Effect  of,  as  to  settlement  by  estate, 
70.    Poor,  IX.  1. 

COVERTURE. 
Baron  and  Feme. 


CREDIT. 

Representation  of  character.  When  it 
must  be  in  writing,  86.  Statute, 
XXXIII. 

CREDITOR. 

I.  Execution,  effect  of  his  not  appearing 
on  interpleader  rule,  580.  Statute, 
XXXIX. 

II.  Assignment  for  benefit  of  creditors 
when  void,  869.  Insolvent  Debtor,  II. 

CRIMINAL  INFORMATION. 
I.  When  refused. 

1.  On  account  of  the  spirit  displayed  by 
the  prosecutor. 

A  magistrate  applying  for  a  criminal 
information  for  slanderous  words  ad- 
dressed to  him  in  the  execution  of  his 
duty,  made  an  affidavit  as  to  the  subject 
of  complaint,  in  which  he  stated  the 
defendant  to  be  a  litigious  and  shuffling 
person,  and  related  a  former  dispute 
between  him  and  his  son,  involving  cir- 
cumstances discreditable  to  the  de- 
fendant. The  latter  statement  was 
made,  professedly,  in  explanation  of 
some  words  used  by  the  defendant  on 
the  occasion  when  he  spoke  those  more 
particularly  complained  of,  but  it  did  not 
bear  upon  the  merits  of  the  complaint. 

Held,  that  the  above  statements  were 
impertinent  and  censurable;  but, the 
Court  did  not,  therefore,  reject  the 
affidavit ;  and  it  noticed  the  statements 
as  shewing,  unfavourably  to  the  pro- 
secutor, the  spirit  in  which  he  had  pro- 
bably acted  when  the  alleged  offence 
took  place. 

If  an  affidavit  purport  to  be  sworn 
before  a  commissioner  by  A.  B.  of  C.  D., 
in  the  parish  of  E.  and  county  of  F., 
and  the  jurat  state  the  affidavit  to  be 
sworn  "  at  C.  D.  aforesaid : "  Qucsre, 
whether  the  jurat  be  insufficient  as  not 
stating  the  county  in  which  the  oath 
was  taken?  Rex  v.  Burn,  190. 

2.  On  account  of  misconduct  of  pro- 
secutor. 

The  Court  will  not  grant  a  criminal 
information  for  sending  a  challenge,  if, 
in  the  course  of  the  transactions  out  of 
which  it  arose,  the  prosecutor  has  him- 
self sent  a  challenge  to  a  third  person 
connected  with  the  party  against  whom 
he  moves. 

Although  the  prosecutor's  challenge 
was  sent  into  a  foreign  country,  and  did 

not 
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not  shew  any  intention  to  break  the 
peace  here.    Rex  v.  Larrieu,  277. 

II.  Costs. 
On  refusal. 

The  Court  will  not  award  costs  to  be 
paid  by  the  attorney  prosecuting  a  rule 
for  a  criminal  information,  where  no 
circumstance  appears  making  him,  per- 
sonally, a  party  to  such  rule;  although 
his  conduct  may  have  been  such  that 
the  Court  would,  otherwise,  have  enter- 
tained such  an  application  against  him. 

And  therefore  the  Court  refused  to 
make  such  order  for  costs  where  the  in- 
formation had  been  moved  for  against 
magistrates  for  refusing  to  examine 
witnesses  on  a  charge  of  perjury,  al- 
though the  charge  had  been  instituted 
before  them  by  the  attorne}^  as  was 
alleged  from  improper  motives  and 
without  authority  from  the  supposed 
prosecutor,  and  had  entirely  failed,  and 
although  the  magistrates  had  been 
served  with  a  notice  of  motion  for  a 
criminal  information,  purporting  (but 
not  proved)  to  have  been  signed  by  the 
attorney ;  and  an  affidavit  of  the  service 
was  made  by  a  person  describing  him- 
self as  clerk,  in  his  support  of  the  rule 
for  an  information.  Regina  v.  Thomas, 
608. 

III.  Liability  of  attorney  for  improperly 
prosecuting,  608.    Ante,  II. 

CRIMINAL  LAW. 

I.  Plea. 

Practice  on  insane  person  refusing  to 
plead,  556.    Insanity,  I. 

II.  Effect  of  erroneous  judgment,  58. 
Error,  II. 

CRIMINAL  PRACTICE. 
Practice,  XXII.  to  XXXI. 

CROSS-EXAMINATION. 
"When  dispensed  with,  5-56.    Insanity,  I. 

CROWN  PRACTICE. 
Practice,  XXII.  to  XXXI. 

CUSTODY. 

I.  Of  prisoner.  Imprisonment. 

II.  Of  documents.    Evidence,  XXXVIII. 

CUSTOM. 
I.  Of  trade,  ill  pleaded,  1.  Pleading, 
XXI11.  2. 


DECLARATION,  I.  l,  989 

II.  To  perambulate,  409.  Perambulation,  I . 

DAMAGES. 

I.  On  breach  of  surety  bond  for  perform- 
ance of  works,  when  only  nominal,  143. 
Principal  and  Surety,  I. 

II.  Evidence  under  replication  of  damages 
ultra,  in  assumpsit  against  outgoing 
tenant  for  non-repair,  156.  Landlord 
and  Tenant,  V. 

III.  Mitigation  of,  145.  225.  Libel,  IV. 
Principal  and  Surety. 

DATE. 

I.  Of  rule. 

In  vacation,  975.    Reg.  Gen. 

II.  Of  instrument. 

1.  Fraudulently  antedating,  858.  Poor, 
VIII. 

2.  Post-dating  a  banker's  cheque,  114. 
Statute,  XXIII.  1. 

DAYS. 

From  teste  to  return  of  writ,  281.  Man- 
damus, VI.  5. 

DE  FACTO. 

Remedy  for  councillor  de  jure  against 
councillor  de  facto,  215.  Municipal 
Corporation,  IV.  8. 

DE  INJURIA, 
p.  161.  Replication. 

DEATH. 

I.  Of  annuitant  before  testator,  656.  De- 
vise, I. 

II.  Erroneous  sentence  of  transportation 
instead  of,  58.    Error,  II. 

DEBT. 

On  surety  bond  for  performance  of  works, 
145.    Principal  and  Surety,  I. 

DEBTS. 

Charge  in  a  will,  effect  of,  656.    Devise,  I. 

DEBTOR,  INSOLVENT. 
Insolvent  Debtor. 

DECLARATION. 
I.  In  pleading. 

1.  Facts  essential  to  consideration  not 
presumed,  108.    Bankrupt,  1. 

5  T  s         2.  Quan- 
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2.  Quantity  laid,  when  material  for 
want  of  other  averments,  1.  Plead- 
ing, XXIII.  2. 

3.  For  waste. 

What  allegations  do  not  extend  to 
permissive  waste,  540.  Waste. 

4.  In  replevin,  843.    Replevin,  I. 

5.  Demurrer  to. 

When  it  contains  a  good  count,  841. 
Demurrer,  I. 

II.  1.  By  parties,  627.  Evidence,  XXIV.  2. 

2.  By  party  in  receipt  of  rents,  255. 
Evidence,  XXV.  1 . 

3.  Of  person  deceased,  550.  Evidence, 
XXV.  2. 

DECREE. 

Of  Ecclesiastical  Court. 

When  it  will  support  a  writ  de  con- 
tumace,  708.    Contumace  Capiendo. 

DEED. 

I.  Execution. 

1.  Proof  of,  785.    Evidence,  XVI. 

2.  Effect  of  fraudulently  antedating, 
858.    Poor,  VIII. 

II.  How  far  not  necessary  to  demise  of 
incorporeal  hereditaments  after  the 
contract  is  executed,  492.    Poor^X.  1. 

III.  Recitals. 

1.  When  admissible  as  declarations, 
235.    Evidence,  XXV.  1. 

2.  What  they  prove,  785.  Evidence, 
XVI. 

DEFENCE. 

I.  Notice  that  a  cause  is  defended,  11. 
Practice,  XVII. 

II.  What  must  be  especially  pleaded. 
General  Issue. 

DEFENDANT. 

Bringing  up  for  judgment,  593.  Practice, 
XXVI. 

DELAY.  . 

I.  When  not  excused  so  as  to  dispense 
with  term's  notice  of  proceeding,  14. 
Practice,  XIV. 

II.  In  taking  advantage  of  statutory  stay 
of  proceedings  on  payment  of  costs,  441 . 
Statute,  XLV.  4. 


DELIVERY. 

Of  attorney's  bill,  83.  956.  Attorney, 


DEMISE. 

I.  See  Landlord  and  Tenant. 

II.  Distinction  between  executed  and  ex- 
ecutory, 492.    Poor,  X.  1. 

III.  Of  site  of  new  market,  without  a 
demise  of  the  franchise,  effect  of,  95. 
Market,  I. 

DEMURRER. 

I.  When  too  large. 

If  a  declaration  contains  a  good  and 
a  bad  count,  and  the  whole  is  demurred 
to,  the  plaintiff  is  entitled  to  judgment 
generally,  and  the  defendant  will  be 
put  to  his  writ  of  error  as  to  the  bad 
count. 

A  count  in  assumpsit  stating  that 
defendant,  on  &c,  was  indebted  to 
plaintiff  for  goods  sold  and  delivered 
(without  saying  when)  is  not  bad  under 
the  new  rules  of  pleading. 

Semble,  by  Lord  Denman  C.  J.,  that 
a  count  in  assumpsit,  charging  that  de- 
fendant, on  &c,  was  indebted  to  plaintiff 
on  an  account  stated  (without  saying 
when)  is  good  on  special  demurrer. 
Webb  v.  Baker,  841. 

II.  Its  effect  as  a  pleading  over,  843. 
Replevin,  I. 

DENIAL. 

What  is  not  a  plea  in,  161.  Replication, 
II.  1. 

DEPOSIT. 

I.  In  lieu  of  bail,  522.    Bail  Court,  II. 

II.  Of  newspaper,  what  it  proves,  223. 
Libel,  IV. 

DEPOSITION. 
Evidence,  XIII. 

DERBYSHIRE. 
Customs  of  mines,  565.    Office,  I. 

DESCRIPTION  (LOCAL), 
p.  240.    Local  Description. 

DETEN- 


DETENTION. 


DISCHARGE.  991 


DETENTION. 

When  it  does  not  render  sheriff  a  tres- 
passer ab  initio,  167.  Contempt. 

DETERMINATION. 

Of  contract  of  hiring,  by  notice,  177. 
Master  and  Servant,  II.  1. 

DEVISE. 

I.  What  words  give  the  fee. 

When  the  purposes  of  the  trusts  cause 

the  trustees  to  take  a  fee  simple. 

Testator  devised  personalty  to  trus- 
tees, to  pay  debts,  and  invest  the  sur- 
plus, and  to  receive  the  interest,  and 
pay  it  to  his  wife  during  her  life  and 
widowhood,  and  afterwards  to  apply 
the  interest,  or  a  sufficient  part,  to  the 
maintenance  of  his  daughter  until 
she  should  attain  the  age  of  twenty-five, 
and  then  to  pay  and  assign  the  prin- 
cipal and  unapplied  interest  to  her; 
but,  in  case  she  should  happen  to  die 
before  attaining  that  age,  leaving  lawful 
issue,  then  in  trust  to  pay  the  same  to 
such  issue,  share  and  share  alike,  if 
more  than  one,  as  soon  as  they  should 
respectively  attain  twenty-one,  and  to 
pay  the  interest  towards  their  mainte- 
nance in  the  meantime ;  but,  in  case  I. 
should  happen  to  die  under  twenty-five, 
and  without  leaving  lawf  id  issue,  testator 
bequeathed  the  whole  surplus  of  the 
personalty  to  W.  and  D.,  share  and 
share  alike. 

By  the  same  will,  he  devised  to  D. 
an  annuity  of  200/.  for  life,  charged  on 
his  land,  to  be  paid  by  the  above-men- 
tioned trustees ;  and  he  devised  to  the 
same  trustees  (one  of  whom  was  W.), 
and  the  survivors  and  survivor,  and  the 
heirs  of  the  survivor,  all  his  lands, 
charged  with  the  annuity,  and  with  so 
much  of  his  debts,  legacies,  and  funeral 
expenses,  as  the  residue  of  the  person- 
alty would  not  extend  to,  in  trust  to 
receive  the  rents,  issues,  &c,  and  apply 
them  to  the  use  of  testator's  wife, 
during  her  life  and  widowhood,  and 
afterwards  to  apply  the  rents,  &c,  to 
the  maintenance  of  /.  until  she  should 
attain  the  age  of  twenty-five,  and  after- 
wards in  trust  for  I.  and  her  heirs  ;  but, 
in  case  it  should  happen  that  I.  died 
without  leaving  lawful  issue,  then  testa- 
tor devised  the  lands  to  W.  and  D.  in 


fee,  as  tenants  in  common.  The  will 
also  empowered  the  trustees,  in  order 
to  pay  debts,  &c,  in  case  the  residue  of 
the  personalty  should  be  insufficient, 
to  sell  any  part  of  the  lands,  and  to 
grant,  alien,  and  convey  the  same  lands, 
or  any  part  thereof,  in  fee  simple. 

The  testator's  wife  died  in  his  life- 
time ;  /.  survived  the  testator,  and  at- 
tained the  age  of  twenty-one,  but  died 
under  twenty-five,  leaving  no  issue. 

The  personalty  not  being  sufficient 
to  pay  the  debts,  the  trustees  sold  part 
of  the  land. 

Held,  1.  That  the  trustees  took  a 
legal  fee  simple  in  all  the  land,  such 
estate  being  requisite  for  the  purposes 
of  the  trusts. 

2.  That,  on  the  testator's  death,  /. 
took  a  vested  equitable  estate  tail,  and 
W.  and  JD.  took  equitable  remainders. 
And,  therefore, 

5.  That  I.,  by  suffering  a  recovery 
in  which  the  trustees  did  not  join, 
created  no  legal  estate;  but  that  the 
equitable  remainders  of  W.  and  D. 
were  barred.  Doe  dem.  Cadogan  v. 
Ewart,  656. 

II.  What  words  give  a  vested  equitable 
estate  tail,  636.    Ante,  I. 

III.  What  words  carried  only  a  life  estate. 
"  All  my  copyhold  in  H."  195.  Copy- 
hold, IV.  2. 

IV.  Executory  devise.  a 
When  too  remote  after  the  words  "die 

without  leaving  issue,"  656.    Ante,  I. 

V.  Construction. 

1.  Effect  of  giving  estate  to  devisee  at 
age  of  twenty-five,  656.    Ante,  I. 

2.  "Die  without  leaving  issue,"  656. 
Ante,  I. 

5.  Effect  of  giving  trustees  power  to 
sell,  656.    Ante,  I. 

VI.  Of  copyholds,  195.    Copyhold,  IV.  2. 

DIRECTION. 

I.  Of  mandamus,  925.    Mandamus,  V. 

II.  Of  commission  to  examine  witnesses, 
185.    Evidence,  XIII. 

DISCHARGE. 

I.  Out  of  custody. 

1.  On  writ  of  error  after  conviction  of 
felony,  58.  60.  Error. 

2.  For  contempt,  167.  Contempt. 

II.  Of  bail  by  render,  261.    Bail,  1 1  \. 
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DISCONTINUANCE. 
Of  proceedings  in  Quo  Warranto  under 
7  W.  4.,  and  1  V.  c.  78.  ss.  I,  2.,  430. 
433.441.    Statute,  XLV. 

DISJUNCTIVE. 
Plea  when  bad,  as  traversing  several 
material  facts,  1.    Pleading,  XXIII.  2. 

DISQUALIFICATION. 
Notice  of,  960.    Statute,  XLIV.  2. 

DISSOLUTION. 

I.  Of  marriage,  761.    Poor,  XI.  2. 

II.  Of  contract,  177.  544.  557.  Master 
and  Servant,  II. 

DISTRESS. 

I.  For  rent,  54.  Landlord  and  Tenant, 
III. 

II.  On  tenant  holding  over,  when  not 
justifiable,  110.  Landlord  and  Tenant, 
VI.  2. 

DIVISIBILITY. 

Of  plea  pleaded  to  several  counts,  595. 
Set-off,  I. 

DOCUMENTARY  EVIDENCE. 
Evidence,  XII.  to  XVIII. 

DRAFT. 

Stamp  on,  114.    Statute,  XXIII.  1. 

DUCHY  OF  LANCASTER. 
Survey  produced  from  Duchy  office,  617. 
Evidence,  XVIII.  2. 

DUE  DILIGENCE. 
In  ascertaining  defendant's  name,  522. 
Bail  Court,  II. 

DUPLICATE. 
Variance  between  duplicate  orders  of 
maintenance,  807.    Poor,  XVII.  2. 

DUPLICITY.  * 
In  pleading.    Pleading,  VIII. 

DWELLING  HOUSE, 
pp.  209.  827.  Perambulation,  I.  Sheriff, 


ECCLESIASTICAL  COURT. 

I.  Judicial  committee  of  Privy  Council, 
713.    Post,  IX.  3. 

II.  Jurisdiction  and  powers. 

1.  What  provisions  in  an  act  of  par- 
liament cause  a  matter  therein  to  be 
not  of  ecclesiastical  jurisdiction,  925. 
Mandamus,  V. 

2.  Power  to  construe  an  act  of  parlia- 
ment. 

The  spiritual  courts  have  power  to 
construe  a  statute,  the  effect  of  which 
comes  incidentally  before  them  in  the 
course  of  a  proceeding  where  they 
have  jurisdiction.  Therefore,  where, 
on  objection  taken  to  a  declaration  in 
prohibition,  on  general  demurrer,  it 
appeared  only  that,  in  a  proceeding  to 
enforce  a  church  rate,  the  Spiritual 
Court  would  have  to  determine  the 
effect  of  an  act  of  parliament,  this 
Court  gave  judgment  for  the  defendant 
in  prohibition,  on  the  ground  that  the 
Spiritual  Court  did  not  appear  to  have 
done  any  thing  as  yet,  and  it  was  not 
to  be  presumed  that  they  would  con- 
strue the  statute  erroneously. 

And,  under  such  circumstances,  this 
Court  would  not  give  leave  to  amend 
for  the  purpose  of  raising  the  question 
here  on  the  effect  of  the  statute.  Hall 
v.  Maule,  721. 

III.  Decree. 

Dissolving  incestuous  marriage  :  effect 
in  evidence  in  answer  to  a  former 
order  of  removal  of  other  parties 
grounded  on  the  marriage,  761. 
Poor,  XI.  2. 

IV.  Sentence. 

Qu ,  as  to  sentence  to  perform  penance 
at  the  minister's  house,  708.  Con- 
tumace  Capiendo. 

V.  Admonition  to  take  out  schedule  of 
penance,  708.    Contumace  Capiendo. 

VI.  Execution. 

Writ  Be  Contumace,  when  not  set 
aside  for  defects  in  sentence,  708. 
Contumace  Capiendo. 

VII.  Appeal. 

Whether  appellant  may  move  for  pro- 
hibition, 713.    Post,  IX.  3. 

VIII.  Probate,  240.  Probate. 

IX.  Prohibition. 

1.  Who  may  move  for,  713.   Post,  3. 

2.  At 
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EJECTMENT,  1. 1. 


2.  At  what  stage  court  will  interfere 
by,  721.    Ante,  II.  2. 

3.  When  refused,  jurisdiction  being 
admitted. 

In  a  suit  by  C.  and  H.,  church- 
wardens, against  F.,  for  non-payment 
of  church  rate,  a  libel,  answer,  and 
reply  were  put  in,  and  certain  articles 
were  exhibited  by  the  churchwardens 
with,  and  in  support  of,  the  reply. 
The  articles  were  rejected  in  the  Con- 
sistory Court,  but,  on  appeal  to  the 
Arches  Court,  they  were  admitted. 
F.  then  appealed  to  the  Privy  Council, 
and  his  appeal  was  referred  to  the 
Judicial  Committee.  While  the  appeal 
was  depending,  but  before  any  pro- 
ceeding had  been  taken,  in  that  court, 
F.  moved  for  a  prohibition,  on  the 
ground  that  the  rate  was  bad,  and  ap- 
peared to  be  so  from  facts  stated  on 
the  pleadings. 

Held,  that  a  prohibition  could  not 
be  granted  on  this  ground,  the  cause 
being  before  a  court,  the  jurisdiction 
of  which  was  not  denied,  no  erroneous 
proceeding  having  been  taken  there, 
and  this  Court  refusing  to  presume 
that  the  Judicial  Committee  would  act 
incorrectly. 

Per  Littledale  and  Coleridge  Js.  If 
the  motion  had  been  well  grounded, 
no  objection  would  have  arisen  from 
the  fact  that  the  party  moving  was 
himself  the  appellant.  Chesterton  v. 
Farlar,  715. 

4.  Amendment  in  pleadings  when  re- 
fused, 721.    Ante,  II.  2. 

ECCLESIASTICAL  LAW. 

I.  Advowson. 

1 .  Sale  of,  after  avoidance  by  accepting 
a  benefice,  289.    Simony,  I. 

2.  Next  presentation,  when  a  chose  in 
action  severed  from  the  advowson, 
289.    Simony,  I. 

II.  Avoidance  of  living. 

By  accepting  a  benefice,  289.  Simony, 

III.  Charge  of  annuity  on  benefices,  898. 
Annuity,  I. 

IV.  Canons. 

Of  council  of  Latcran  against  pluralities, 
289.    Simony,  I. 

V.  Pluralities. 

Where  first  living  under  8/.  in  King's 
book,  289.    Simony,  I. 

VI.  Liability  to  repair  churches. 


An  inhabitant  of  the  parish  of  W. 
was  libelled  for  non-payment  of  rates 
imposed  for  the  repair  of  the  parish 
church,  and  of  certain  chapels  built 
within  the  parish,  under  stats.  58  G.  5. 
c.45.,  59  G.3.  c.  134.,  and  3  G.4.  c.  72. 
He  declared  in  prohibition,  alleging 
that  the  rate  was  improperly  laid  on  a 
part  of  the  parish  only,  excluding  the 
township  of  H.  Plea,  that  the  chapels 
were  built  in  aid  of  the  parish  church; 
that  there  has  immemorially  been  a 
chapel  in  H.,  at  which  the  inhabitants 
of  H.  have  received  all  divine  rites 
and  services;  that  the  costs  of  repairing 
the  chapel  have  been  immemorially 
defrayed  by  the  inhabitants  of  II.  and 
no  others ;  that  from  time,  &c,  no 
rate  for  repairing  the  parish  church 
has  been  laid  on  any  person  in  H.;  and 
that  the  inhabitants  of  H.  have  from 
time,  &c,  been  exempt  from  contri- 
buting to  the  repairs  of  the  parish 
church.  A  verdict  having  been  given 
for  the  defendants  on  a  traverse  upon 
this  plea, 

Held,  on  motion  for  judgment  non 
obstante  veredicto,  that  the  Court 
must,  after  verdict,  intend  the  chapel 
to  have  been  coeval  with  the  church 
(although  that  fact  was  not  pleaded) : 
And  that,  the  chapel  and  church  being 
coeval,  and  the  inhabitants  having 
always  been  exempt  from  the  church 
rate,  no  rate  for  repairing  the  church 
could  now  be  imposed  upon  them. 

Also  that,  under  stat.  3  G.  4.  c.  72. 
s.  20.,  which  directs  that  chapels  built 
under  the  two  first-mentioned  acts  or 
that  act  shall  be  repaired  by  the 
parishes  or  places  at  large  to  which 
they  belong, the  new  chapels  mentioned 
in  the  above  pleadings  were  repairable 
by  the  district  which  repaired  the 
church ;  viz.  the  parish  of  W.  minus 
the  township  of  H.  Craven  v.  Sander- 
son, 880. 

VII.  Church  building  acts,  880.  Ante, 
VI. 

VIII.  Church  rate. 

Rate  in  the  nature  of,  when  not  a 
matter  of  ecclesiastical  jurisdiction, 
925.    Mandamus,  V. 

EJECTMENT. 
I.  Practice  in. 

1 .  Proceedings  before  appearance,  14. 
Practice,  XIV. 

2.  Effect 
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ENTRIES. 


2.  Effect  of  judge's  order  for  particulars 
made  before  appearance,  14.  Prac- 
tice, XIV. 

5.  Effect  of  not  delivering  particulars 
within  a  year,  1 4.    Practice,  XIV. 

4.  Term's  notice  to  proceed,  when 
necessary,  14.    Practice,  XIV. 

5.  Costs  against  plaintiff  not  given 
before  consent  rule,  14.  Practice, 
XIV. 

6.  Delivery  of  plea  and  consent  rule, 
972.    Reg.  Gen. 

7.  Judgment  against  casual  ejector, 
when  set  aside  without  costs,  14. 
Practice,  XIV. 

II.  Premises  to  be  recovered. 

County,  when  a  sufficient  local  de- 
scription, 240.  Probate. 

III.  Legal  estate,  235.    Evidence,  XXV. 
1. 

IV.  Estoppel. 

1.  When  defendant  claiming  under 
vendor  is  estopped  from  setting  up 
the  title  of  a  third  party,  as  against 
the  vendee,  157.    Estoppel,  VIII.  2. 

2.  Party  defending  as  landlord,  by  what 
estoppels  he  is  affected,  447.  Post,  5. 

3.  Estoppel  from  disputing  the  land- 
lord's title:  how  the  acts  of  the 
parties  may  be  explained. 

A.  demised  a  house  and  lands  to  B., 
and  afterwards,  being  embarrassed,  as- 
signed the  premises,  and  all  his  per- 
sonal estate,  to  C.  A.  told  B.  that  he 
had  assigned  the  premises,  and  re- 
quested him  to  give  C.  an  acknow- 
ledgment; whereupon  B.  gave  C.  a 
shilling,  and  subsequently  agreed  with 
C.  to  give  up  possession  to  him  of  the 
house  and  lands  respectively  at  the 
usual  times,  receiving  an  allowance  for 
•  his  improvements.  Afterwards,  and 
while  the  premises  were  still  in  B.h 
occupation,  A.  became  bankrupt,  and 
C.  brought  ejectment.  The  assignees 
under  Ah  commission  defended  as 
landlords,  and  contended  that  the  as- 
signment to  C.  was  invalid,  A.  having 
become  bankrupt  when  he  made  it. 

Held,  that  the  acknowledgments 
above  mentioned  did  not  estop  B.,  or 
the  assignees  as  representing  him,  from 
contesting  C.'s  title  on  the  above 
ground ;  such  acknowledgments  having 
been  made  in  consequence  of  A.'s  re- 
presentations, in  which  he  suppressed 
the  facts  rendering  the  assignment  in- 
valid.   Doe  dem.  Plevin  v.  Brown,  447. 


V.  Writ  of  possession. 

When  and  how  far  necessary. 

Lessor  of  plaintiff  in  ejectment  re- 
covered against  defendant,  and  taxed 
the  costs.  A  writ  of  possession  was 
taken  out  and  delivered  to  the  sheriff 
in  Nov.  1834,  but  not  executed  or  re- 
turned, A  second  writ  of  possession 
was  afterwards  taken  out,\n  June  1857, 
which  was  shortly  after  set  aside  for 
irregularity,  with  costs,  no  scire  facias 
having  issued  on  the  judgment.  Held, 
that  the  lessor  of  the  plaintiff,  who  was 
mortgagee  of  the  premises,  and  had  re- 
covered in  that  right,  and  entered, 
could  not,  on  those  grounds,  retain  the 
premises  independently  of  the  writ  of 
possession ;  and  the  Court  ordered  him 
to  restore  possession. 

Held,  also,  that  he  could  not  set  off 
the  costs  on  the  judgment  against  the 
costs  on  the  setting  aside  of  the  writ. 
Doe  dem.  Stephens  v.  Lloyd,  610. 

ELECTION. 

I.  Under  municipal  corporation  acts,  215. 
430.  433.  960.  963.  Municipal  Cor- 
poration, IV.  8.  Statute,  XLIV.  2,  3. 
XLV.  l,  2. 

II.  Of  churchwarden,  254.  Mandamus, 
I.  1, 

III.  Mode  of  voting. 

1.  Shew  of  hands,  254.  Mandamus, 
I.  1. 

2.  Poll,  254.    Mandamus,  I.  1. 

3.  Throwing  away  votes  by  voting  for 
disqualified  candidate,  960.  Statute, 
XLIV.  2. 

4.  Throwing  away  votes  by  voting  for 
too  many  candidates,  965.  Statute, 
XLIV.  5. 

ENGLAND,  BANK  OF. 
Bank  of  England. 

ENLARGEMENT. 

When  a  devise  of  the  reversion  to  a 
particular  tenant  operates  by  way  of 
merger  and  not  of  enlargement,  195. 
Copyhold,  IV.  2. 

ENTRIES. 
In  parish  books,  409.  Perambulation,  I. 

EQUITABLE  ESTATE. 
Estate,  VI. 

ERROR. 


ERROR. 


EVIDENCE,  I.  995 


ERROR. 
In  criminal  cases. 

I.  Effect  of  nonjoinder  in. 

When  error  is  brought  on  a  judg- 
ment for  felony,  and  the  crown  does 
not  join  in  error,  the  defendants  will 
be  discharged.    Rex  v.  Hoives,  60.  n. 

II.  What  judgment  is  to  be  pronounced. 

Where  an  erroneous  judgment  is 
given  by  an  inferior  court,  on  a  valid 
indictment  (as  by  passing  sentence  of 
transportation  in  a  case  punishable  only 
with  death),  and  the  defendants  bring 
error,  this  Court  can  neither  pass  the 
proper  sentence,  nor  send  back  the 
record  to  the  Court  below  in  order  that 
they  may  do  so ;  but  the  judgment 
must  be  reversed  and  the  defendants 
discharged.    Rex  v.  Bourne,  58. 

ESTATE. 

I.  In  fee. 

What  provisions  in  a  will  give  trustees 
a  fee,  656.    Devise,  I. 

II.  In  tail. 

When  given  in  a  will,  636.  Devise,  I. 

III.  For  life. 

1.  What  words  carried  in  a  will,  195. 
Copyhold,  IV.  2. 

2.  When  it  merges,  on  a  devise  of  re- 
version in  fee,  195.  Copyhold,  IV. 
2. 

IV.  Period  of  vesting. 

Under  a  will,  656.    Devise,  I. 

V.  Legal. 

1.  Evidence  of,  235.  Evidence,  XXV. 
1. 

2.  Not  gained  by  suffering  equitable 
recovery,  656.    Devise,  I. 

5.  When  sufficient  to  confer  a  settle- 
ment, 70.    Poor,  IX.  1. 

VI.  Equitable. 

Equitable  remainders  how  barred,  656. 
Devise,  I. 

VII.  In  stranger. 

Defendant  in  ejectment  when  estopped 
from  setting  it  up,  157.  Estoppel, 
VIII.  2. 

VIII.  Settlement  by,  70.    Poor,  IX.  1 . 

ESTREAT. 

Of  recognisances :  mode  of  proceeding, 
585.  Recognizance. 


ESTOPPEL. 

I.  Act  of  mutual  agent,  when  not,  29. 
Shipping,  I.  1. 

II.  Bill  of  lading  when  not,  as  between 
consignor  and  shipowner,  29.  Ship- 
ping, I.  1. 

III.  Whether  appellant  may  move  for  a 
prohibition,  715.  Ecclesiastical  Court, 
IX.  3. 

IV.  Order  of  removal  confirmed  on  ap- 
peal, 761.    Poor,  XL  2. 

V.  By  discharge  of  former  order  of  re- 
moval, 471.    Poor,  XII.  2. 

VI.  By  signature  of  notice  of  appeal,  471. 
Poor,  XII.  2. 

VII.  Of  party  pleading  double  from  ob- 
jecting to  the  duplicity  of  the  replica- 
tion de  injuria,  161.  Replication,  11. 
1. 

VIII.  From  disputing  title  of  person 
under  whom,  &c. 

1.  What  mistakes  may  be  explained, 
447.    Ejectment,  IV.  5. 

2.  Of  persons  claiming  under  vendor. 
S.,  the  husband  of  A,  being  in  pos- 
session of  lands,  made  a  conveyance  of 
them  in  fee ;  but  it  was  agreed,  ver- 
bally, between  him  and  the  purchaser, 
that,  during  the  joint  lives  of  the  pur- 
chaser and  S.,  the  possession  of  S. 
should  not  be  disturbed.  The  pur- 
chaser died ;  and  S.  received  notice  to 
quit.  He  also  died,  the.  notice  having 
expired.  A.,  the  widow,  retained  pos- 
session. On  ejectment  brought  against 
her  by  the  purchaser's  representatives, 

Held,  that  she  could  not  set  up 
against  them  the  title  of  a  party  to 
whom  her  husband,  before  the  above- 
mentioned  conveyance,  had  given  a 
mortgage  for  1000  years.  Doe  dem. 
Deeming  v.  Skirroio,  157. 

EVIDENCE. 

I.  When  required  and  from  whom. 

1.  On  appeal  against  order  of  removal, 
respondent  not  put  to  prove  his 
settlement  unless  disputed  in  grounds 
of  appeal,  492.    Poor,  X.  1. 

2.  It  is  not  necessary  to  account  for 
an  apparent  alteration  in  a  document 
admitted    on    the    pleadings.  -HI 
Bilk  of  Exchange,  III.  2. 

II.  When 
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II.  When  excluded  or  rejected. 

1.  For  want  of  stamr>/ll4.  116.  Sta- 
tute, XXIII.  1.    Post,  IV.  2. 

2.  Under  Poor  Law  Amendment  Act, 
423.    Poor,  XIII.  2. 

5.  Because  not  in  writing,  86.  Statute, 
XXXIII. 

III.  Interest  of  Witness. 

In  an  action  between  indorsee  and 
acceptor,  a  prior  indorsee  employed 
to  pay  the  amount  may  prove  the 
payment,  917.  Bills  of  Exchange, 
III.  1. 

IV.  Objection  to,  when  to  be  taken. 

1.  Where  the  defect  requires  extrinsic 
evidence  to  shew  it,  114.  Statute, 
XXIII.  1. 

2.  Where  the  omission  was  accidental. 
A  written  paper  being  offered  in  evi- 
dence by  plaintiff*  on  a  trial,  de- 
fendant's counsel  desired  to  see  it ; 
before  it  was  handed  to  him,  it  was 
laid  before  the  Judge,  and  afterwards, 
while  the  counsel's  attention  was  ac- 
cidentally diverted,  and  before  the 
paper  was  handed  to  him,  it  was  read 
in  evidence.  The  Judge  at  Nisi  Prius 
held  that  the  counsel  could  not  after- 
wards object  to  the  want  of  a  stamp, 
and  the  plaintiff  having  obtained  a  ver- 
dict, this  Court  refused  to  grant  a  rule 
nisi  for  a  new  trial,  on  counsel's  state- 
ment of  the  above  facts.  Foss  v. 
Wagner,  116. 

V.  Effect  of  admitting  improper  evidence. 
Ground  for  new   trial,   513.  Post, 

XXVIII. 

VI.  Bill  of  exceptions. 

1.  Form  of,  556. 

2.  To  review  the  decision  of  the  Judge 
on  collateral  questions  of  fact,  556. 
Post,  XXVIII. 

VII.  In  particular  proceedings. 

1.  When  not  sufficient  to  make  at- 
torney prosecuting  criminal  inform- 
ation from  improper  motives  liable 
to  costs,  608.  Criminal  Inform- 
ation, II. 

2.  On  taking  an  inquest  on  the  insanity 
of  a  defendant  refusing  to  plead  to 
an  indictment,  536.    Insanity,  I. 

VIII.  With  reference  to  the  state  of  the 
pleadings. 

1.  Under  plea  of  non  est  factum  to 
assumpsit  on  a  banker' scheque,  114. 
Statute,  XXIII.  1. 


2.  Of  state  of  repair  at  the  time  of  de- 
mise, on  replication  of  damages 
ultra,  136.  Landlord  and  Tenant,  V '. 

3.  On  an  issue  whether  a  ship  was 
ready  to  unload  having  received  pra- 
tique at  a  port  where  there  were  no 
means  of  formally  granting  pratique, 
919.  Charter-Party. 

4.  In  reduction  of  damages  where  ad- 
missible under  plea  of  non  est  factum 
to  debt  on  surety  bond,  143.  Prin- 
cipal and  Surety,  I. 

5.  What  cannot  be  given  in  evidence 
under  the  general  issue,  85.  956. 
Attorney,  VII. 

IX.  Presumption. 

1.  Of  authority  of  Court  of  Survey  to 
take  survey,"  617.    Post,  XVIII.  2. 

2.  Presumption  omnia  rite  esse  acta. 
Qucsre,  Where  the  act  to  be  presumed 

is  not  in  the  ordinary  course  of  bu- 
siness, 909.    Statute,  XXXII.  1. 

X.  Presumption  when  refused. 

1.  Of  defendant's  knowledge  of  plain- 
tiff having  published  a  newspaper, 
from  production  of  Stamp  Office 
copy,  225.    Libel,  IV. 

2.  Of  general  publication  of  a  news- 
paper from  production  of  Stamp 
Office  copy,  223.    Libel,  IV. 

3.  Of  publication  of  other  copies  of  a 
printed  book,  223.    Libel,  IV. 

XI.  Intendment. 

From  finding  of  sessions,  461.  471. 
Poor,  II.  1.,  XII.  2. 

XII.  Indirect.  - 

Direct  evidence  of  proceeds  when  not 
necessary,  if  jury  believe  the  fact  of 
sale,  426.    Executor,  II. 

XIII.  Documentary,  generally. 

1.  Apparent  alteration,  444.  Bills  of 
Exchange,  III.  2. 

2.  Extrinsic  evidence  of  inadmissibility 
for  want  of  stamp,  114.  Statute, 
XXIII.  l. 

3.  Proper  custody  of  letters,  513. 
Post,  XXVIII. 

4.  Rule  as  to  objection  to  a  document 
after  it  has  once  been  read,  114.  116. 
Ante,  IV.  2.    Statute,  XXIII.  1. 

XIV.  Official  copies. 

Of  examinations  taken  by  a  foreign 
court  pursuant  to  a  commission  to 
examine  witnesses. 
A  commission  to  examine  witnesses 

was  directed  to  the  Court  of  Commerce 

at 
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at  Hamburgh;  and  it  was  ordered  by 
the  commission  that  the  examinations 
should  be  taken,  and  that  the  same 
should  be  sent  to  the  Court  of  King's 
Bench  to  be  filed  of  record  in  the  office 
of  the  clerk  of  the  rules.  The  Court 
of  Commerce  took  the  examinations 
by  an  act  of  their  own  ;  copies  of  the 
minutes  of  that  act,  certified  by  their 
assistant  actuary  (whom  they  had  added 
to  the  commission  for  the  purpose  of 
keeping  the  minutes),  were  transmitted 
under  the  seal  of  the  Court  of  Com- 
merce, with  the  commission ;  and  that 
Court  certified,  by  indorsement  on  the 
commission,  the  execution  thereof,  by 
referring  to  the  annexed  extract  of 
their  minutes.  Held,  that  these  copies 
could  not  be  read  in  evidence,  the 
commission  requiring  that  the  examin- 
ations actually  taken  should  be  trans- 
mitted. 

[The  order  for  issuing  the  com- 
mission was  drawn  up  under  a  mistake; 
the  intention  of  this  Court  having  been 
to  direct  the  commission,  not  to  the 
court,  but  to  the  individuals  composing 
it.]    Clay  v.  Stephenson,  185. 

XV.  Copies  made  evidence  by  statute, 
and  other  copies. 

1.  Newspapers.    To  what  cases  the  sta- 

tutory provisions  are  applicable,  225. 
Libel,  IV. 

2.  Printed  copy  corresponding  with  de- 

stroyed libel,  233.    Libel,  I.  1. 

XVI.  Deeds. 

Proof  by  subscribing  witness,  when  not 
dispensed  with. 

In  an  action  of  covenant  for  not  in- 
demnifying plaintiff  against  liabilities 
incurred  by  him  as  trustee  under  a 
former  deed,  to  which  plaintiff  and  de- 
fendant were  parties,  the  declaration 
set  out  the  deed  of  indemnity,  which 
recited,  in  part,  the  deed  of  trust.  Plea, 
that  defendant  did  not  become  liable 
by  reason  of  his  having  been  trustee 
under  the  trust  deed,  nor  was  the  loss 
complained  of  a  consequence  of  the 
trusts,  or  of  plaintiff's  having  been  such 
trustee  as  aforesaid.    Issue  thereon. 

Held,  that  neither  the  form  of  the 
issue  nor  the  recital  in  the  deed  of  in- 
demnity entitled  the  plaintiff  to  put  in 
the  deed  of  trust  without  proof,  by  the 
subscribing  witness,  of  its  execution. 

The  recital,  in  a  deed,  of  a  former 
deed  between  the  same  parties,  proves 


(as  between  the  parties)  so  much  of 
the  former  deed  as  is  recited,  but  no 
more.    Gillet  v.  Abbott,  785. 

XVII.  Recitals. 

1.  When  admissible  as  declarations, 
235.    Post,  XXVI.  1. 

2.  Admit  only  so  much  of  a  deed  as  is 
recited,  783.    Ante,  XVI. 

5.  Conveyance  by  provisional  assignee, 
purporting  to  be  by  order  of  the  In- 
solvent Debtors'  Court,  whether  it  is 
evidence  of  such  order,  to  go  to  the 
jury,  909.     Statute,  XXXII.  1. 

XVIII.  Particular  documents. 

1.  Affidavits  used  by  the  opposite  party 
on  a  former  occasion,  454.  Post, 
XXV.  l. 

2.  Ancient  surveys.  What  authority 
must  be  shewn. 

On  a  question  as  to  the  boundary  of 
a  manor,  formerly,  but  no  longer,  part 
of  the  duchy  of  Lancaster,  a  document 
of  the  time  of  Elizabeth  (when  the 
manor  belonged  to  the  duchy)  was 
offered  in  evidence.  It  was  produced 
from  the  duchy  office,  and  purported 
to  be  a  survey  of  the  manor,  taken  by 
J.  W>,  deputy  of  the  surveyor-general 
of  the  duchy,  by  authority  of  letters  of 
deputation  to  J.  JV.-,  by  the  oaths  and 
presentment  of  such  of  the  tenants  of 
the  manor  whose  names  were  sub- 
scribed. The  names  of  twenty  persons 
followed,  described  as  "jurors  at  the 
Court  of  Survey  ."  and  it  was  added, 
that  they,  being  examined,  did  present, 
&c.  Then  came  a  statement  of  the 
boundaries,  a  list  of  tenants  and  rents, 
and  a  presentment  of  the  demesnes,  of 
customs,  of  injuries  suggested,  and  of 
some  other  particulars.  No  authority 
for  taking  the  survey  was  proved,  ex- 
cept as  above-mentioned. 

Held,  that  the  document  was  not 
admissible,  either  as  a  survey  appearing 
to  be  taken  by  the  proper  officer,  agree- 
ably to  the  statute  Extenta  Manerii, 
4  Ed.  1.  stat.  1.,  or  as  furnishing  evi- 
dence of  reputation.  Evans  v.  Taylor, 
617. 

5.  Depositions.  Under  commission  to 
examine  witnesses,  185,  Ante*.  XIII. 

4.  Entries  in  parish  books,  409.  Per~ 
ambulation,  I. 

5.  Indorsement  by  Court  on  granting 
probate,  2-io.  Probate. 

6.  Letters  to  testator,  on  issue  of  com- 
petency, 313.    Past)  XXVIII. 

7.  Minutes 
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7.  Minutes  of  probate,  240.  Probate. 

8.  Order  of  removal,  471.  761.  Poor, 
II.  1.  XII.  2. 

XIX.  Parol. 

1.  Representation  of  character  when  it 
is  the  only  proof  of  fraud,  rejected, 
86.    Statute,  XXXIII. 

2.  Representation  of  character  when 
only  a  link  in  the  proof  of  fraud. 
Qw.,  86.    Statute,  XXXI5I. 

3.  To  explain  written  document,  by 
shewing  how  much  rent  issued  out  of 
land  on  a  demise  not  under  seal  of 
hereditaments  partly  incorporeal,  ad- 
mitted, 492.    Poor,  X.  1. 

XX.  Secondary. 

Of  libel,  233.    Libel,  I.  1. 

XXI.  Admissible  without  laying  ground 
for  secondary  evidence. 

Indorsement  by  Court  on  giving 
probate,  240,  Probate. 

XXII.  In  the  nature  of  an  estoppel. 

1.  Former  order  of  removal  confirmed 
on  appeal,  how  far  not  conclusive  on 
a  new  state  of  facts,  and  as  to  a  person 
not  named  therein,  761.  Poor,  XI. 
2. 

2.  Former  order  of  removal  discharged, 
471.  Poor,  XII. '2. 

3.  Signature  of  notice  of  appeal  by 
persons  not  overseers,  471.  Poor, 
XII.  2. 

4.  Bill  of  lading  when  not  conclusive, 
29.    Shipping,  I.  1. 

5.  Evidence  is  admissible  to  explain  the 
mistake  or  misrepresentation  under 
which  tenant  acknowledged  a  party 
as  landlord,  447.    Ejectment,  IV.  3. 

XXIII.  Admissions  on  the  pleadings. 

1.  Only  so  much  of  a  deed  as  is  stated 
in  the  pleading  replied  to,  783. 
Ante,  XVI. 

2.  Facts  not  put  in  issue,  544.  Bills  of 
Exchange,  III.  2. 

5.  Traverse  of  payment  and  acceptance 
in  satisfaction,  does  not  admit  the 
payment,  134.    Replication,  IV. 

XXIV.  Other  admissions. 

1.  An  affidavit  used  by  the  part?  against 
whom  it  is  given  in  evidence. 
If  a  party,  on  motion  before  a  judge, 
use  the  affidavit  of  another  person,  such 
affidavit  is,  on  any  subsequent  occasion, 
admissible  as  evidence  against  him  who 
so  used  it.    Even  on  a  trial  when  the 


person  who  swore  the  affidavit  is  present 
in  Court  and  is  not  called.  Brickell  v. 
Hulse,  454. 

2.  How  far  the  whole  of  a  conversation 
is  made  evidence  by  part  being 
proved. 

A  witness,  who  has  been  cross-ex- 
amined as  to  what  plaintiff" said  in  a  par- 
ticular conversation,  cannot,  on  that 
ground,  be  re-examined  as  to  other 
assertions,  made  by  the  plaintiff  in  the 
same  conversation,  but  not  connected 
with  the  assertions  to  which  the  cross- 
examination  related.  Although  the 
assertions,  as  to  which  it  is  proposed  to 
re  examine,  be  connected  with  the 
subject-matter  of  the  present  suit. 
Prince  v.  Samo,  627. 

XXV.  Declarations  against  interest. 

1.  Of  party  in  receipt  of  rents. 

In  ejectment  on  the  demise  of  S., 
evidence  is  admissible  to  shew  that  a 
deceased  party,  being  then  in  receipt 
of  the  rents,  executed  a  deed,  charging 
the  land  with  an  annuity,  in  which  he 
stated  S.  to  be  legal  owner  of  the  fee, 
and  himself  to  hold,  for  the  term  of 
his  natural  life,  by  permission  of  S. 
Doe  clem.  Daniel  v.  Coulthred,  235. 

2,  By  tenant  so  as  to  affect  landlord. 
The   question   in    a   cause  being, 

whether  a  particular  road,  admitted  to 
exist,  was  public  or  private,  evidence 
was  offered  that  a  person,  since  de- 
ceased, had  planted  a  willow  on  a  spot 
adjoining  the  road,  on  ground  of  which 
he  was  a  tenant,  saying,  at  the  same 
time,  that  he  planted  it  to  shew  where 
the  boundary  of  the  road  was  when  he 
was  a  boy. 

Held,  that  such  declaration  was  not 
evidence,  either  as  shewing  reputation, 
as  a  statement  accompanying  an  act, 
or  as  the  admission  of  an  occupier 
against  his  own  interest.  Regina  v. 
Bliss,  550. 

XXVI.  Declarations,  part  of  res  gestae. 

1.  Restriction  on  the  admissibility, 
where  the  act  itself  is  not  relevant, 
550.    Ante,  XXV.  2. 

2.  What  degree  of  connection  with 
testator  necessary  to  render  letters 
to  him  admissible  as  evidence  of  his 
competency,  313.    Post,  XXVJ.II. 

XXVII.  Declarations  of  a  third  person. 
1.  When    admissible.      Ante,  XXV., 

XXVI.   Porf,  XXVIII. 

2.  When 
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2.  When  they  may  be  given  in  evidence, 
though  he  is  present  in  court,  454. 
Ante,  XXIV.  1. 

XXVIII.  Res  inter  alios  actae. 

Letters  from  third  person  to  testator, 

on  a  trial  of  competency. 

On  an  issue  raising  the  question 
whether  or  not  a  testator  had,  during 
any  part  of  his  life,  possessed  ordinary 
powers  of  understanding,  letters  were 
produced  in  evidence,  written  at  various 
periods,  and  sent  to  the  testator  by 
persons  acquainted  with  him,  and  since 
deceased,  in  which  the  writers  addressed 
him  as  an  intelligent  man  :  Held,  by 
the  Court  of  King's  Bench,  that  such 
letters  were  not  admissible  unless  con- 
nected in  evidence  with  some  act  done 
by  the  testator. 

Where  improper  evidence  is  received, 
and  a  verdict  given  for  the  party  ad- 
ducing it,  the  Court  will  grant  a  new 
trial,  although  there  be  other  evidence 
to  the  same  point  in  favour  of  the  same 
party  ;  unless  they  see  clearly  that  the 
improper  evidence  could  not  have 
weighed  with  the  jury,  or  that  the 
verdict,  if  given  the  other  way,  would 
have  been  set  aside  as  against  evidence  : 
Held,  by  the  court  of  K.  B. 

Three  letters,  produced  as  above, 
were  found  in  a  cupboard  in  the 
testator's  private  room,  after  his  death, 
with  the  seals  broken,  among  other 
letters,  some  of  which  (but  not  these) 
had  been  answered,  and  some  (but  not 
these)  indorsed  by  him.  The  three 
letters  were  as  follows : 

1.  A  letter  of  friendship  from  T.,  a 
relation  of  the  testator  abroad.  The 
testator  was  proved  to  have  sent  a 
letter  to  T.  three  years  afterwards, 
alluding  to  some  intermediate  cor- 
respondence between  them,  but  not  to 
7'.'s  first  letter. 

2.  A  letter  from  0.  M,  advising  the 
testator  to  direct  that  his  attorney 
should  take  steps  in  a  transaction  with 
a  certain  parish.  This  letter  was  in- 
dorsed, in  the  hand-writing  of  the 
testator's  then  attorney,  since  dead, 
with  the  date,  and  a  memorandum  that 
it  was  a  letter  from  0.  M.  to  the 
testator. 

3.  A  letter  of  gratitude  to  the  testator 
from  E.y  a  clergyman  to  whom  he  had 
formerly  given  preferment. 

The  testator  died  in  1826,  aged 


sixty-eight.  The  three  letters  were 
dated  respectively  1784,  1786,  1799. 

Held,  in  the  Exchequer  Chamber,  by 
Coltman  and  Bosanquet  Js.,  and  Parke 
B.,  that  none  of  these  letters  were 
admissible  as  connected  by  evidence 
with  any  act  of  the  testator.  By  Gur- 
ney  B.  and  Park  J.  that  all  three  were 
so  admissible.  By  Tindal  C.  J.  that 
letter  2.  was  so  admissible;  but  not 
letters  1.  and  3.  By  the  whole  Court, 
that,  unless  so  connected,  the  letters 
were  not  admissible  as  either  declara- 
tions or  acts  of  the  writers.  Wright  v. 
Doe  dem.  Tatham,  313. 

XXIX.  Reputation. 

1.  Presentment  by  tenants  when  not 
evidence  of  boundary  of  manor,  617. 
Ante,  XVIII.  2. 

2.  Declaration  of  a  particular  fact 
when  not  admissible  as  evidence  of 
reputation,  550.    Ante,  XXV.  2. 

XXX.  In  reduction  of  damages,  145.225. 
Libel,  IV,    Piincipal  and  Surety,  I. 

XXXI.  Of  particular  facts. 

1.  Authority  of  manor  court  to  take 
survey,  617.    Ante,  XVI II.  2. 

2.  Competency  of  testator,  513.  Antb, 
XXVIII. 

3.  Boundary  of  manor,  617.  Antb. 
XVIII.  2. 

4.  Boundary  of  road,  550.  Ante, 
XXV.  2. 

5.  That  an  agreement  to  pay  rent 
was  conditional,  54.  Landlord  and 
Tenant,  III. 

6.  That  conveyance  by  provisional 
assignee  to  creditor  assignee  was 
by  order  of  Court,  909.  Statute, 
XXXII.  i. 

7.  Of  continued  possession  by  tenant 
holding  over,  110.  Landlord  and 
Tenant,  VI.  2. 

8.  Of  defendant's  knowledge  of  pub- 
lication of  libel  by  plaintiff,  225. 
Libel,  IV. 

9.  Legal  estate  235.    Ante,  XXV.  1. 

10.  Line  of  perambulation,  409.  Per- 
ambulation. 

11.  Probate,  240.  Probate. 

12.  Publication  of  libel,  235.  Libel, 
I.  1. 

13.  Publication  of  newspaper  by  plain- 
tiff; 223.    Libel,  IV. 

14.  Fraudulent  representation  of  dia- 
meter, st;.    Statute,  XXXIll. 

15.  Shipment,  29.    Shipping,!.  1. 

16,  Tender, 
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16.  Tender,  80.    Tender,  I. 

17.  Whether  a  way  be  public  -or  pri- 
vate, 550.    Ante,  XXV.  2. 

XXXII.  Examination  of  witnesses. 
What  questions  may  be  put  on  re-ex- 
amination, 627.    Ante,  XXIV.  2. 

XXXIII.  Commission  to  examine  wit- 
nesses. 

1.  Proper  form  of  direction  when  ad- 
dressed to  a  foreign  court,  185. 
Ante,  XIII. 

2.  The  examinations  themselves  must 
be  transmitted,  185.    Ante,  XIII. 

XXXIV.  Pleading  matter  of,  when  it 
does  not  render  second  new  assignment 
bad  as  going  beyond  the  first,  827. 
Sheriff,  II. 

EXAMINATION. 

I.  Of  witness,  627.    Evidence,  XXIV.  2. 

II.  Of  pauper,  423.    Poor,  XIII.  2. 

EXCEPTIONS,  BILL  OF. 
Evidence,  VI. 

EXCEPTIVE  HIRING, 
p.  866.    Poor,  VII.  2. 

EXCUSE. 

Of  performance  of  covenant  by  reason  of 
impossibility,  when  it  must  be  pleaded. 
Impossibility. 

EXECUTED  CONTRACT, 
p.  492.    Poor,  X.  1. 

EXECUTION. 

I.  Of  deed,  proof  of,  785.  Evidence, 
XVI. 

II.  OfFi.  Fa. 

Right  of  sheriff  to  break  outer  door  to 
get  out,  827.    Sheriff,  II. 

III.  Execution  creditor. 

Effect  of  his  not  appearing  on  inter- 
pleader rule,  580.  Statute,  XXXIX. 

EXECUTOR. 

I.  Evidence  of  probate,  240.  Probate. 

II.  Liability  for  torts  of  testator. 

An  administrator  is  liable  to  an 
action  for  money  had  and  received  by 
the  intestate  for  coal  tortiously  taken 
by  him  from  the  plaintiff's  land,  if  the 
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intestate  has  sold  it  and  received  the 
money. 

And  this,  although  no  direct  evidence 
be  given  of  the  actual  sum  received  on 
the  sale,  if  the  jury  believe  the  fact  of 
the  sale. 

And,  where  part  has  been  raised 
more  than  six  months  before  theintes- 
tate'sdeath,and  part  within  six  months, 
the  plaintiff  may  bring  trespass,  under 
stat.  3&4  W.4.  cA2.  5.2.,  for  so  much 
as  was  raised  within  the  six  months, 
and  also  money  had  and  received  for 
so  much  as  was  raised  before ;  the  acts 
being  distinct,  and  therefore  the  two 
actions  not  incompatible.  Powell  v. 
Rees,  426. 

EXECUTORY  DEVISE. 
Devise. 

EXEMPLIFICATION. 

Of  letters  of  administration,  what  stamp 
required,  240.  Probate. 

EXEMPTION. 

Of  inhabitants  of  a  township  from  church 
rates,  880.    Ecclesiastical  Law,  VI. 

EXPLANATION. 

I.  Of  written  demise  by  parol  evidence, 
492.    Poor,  X.  1. 

II.  Of  mistake  in  acknowledging  a  party 
as  landlord,  447.    Ejectment,  IV.  5. 

FACT. 

Mixed  allegations  of  form  and  substance, 
919.  Charter-Parti/. 

FALSE  IMPRISONMENT. 

I.  Form  of  action,  167.  Contempt. 

II.  Party  when  not  a  trespasser  ab  initio, 
167.  Contempt. 

III.  By  sheriff,  under  process  for  con- 
tempt in  equity,  167.  Contempt. 

FEE. 

What  devise  to  trustees  passes,  636.  JDe" 
vise,  I. 

FEES.] 

I.  In  vacation,  288.    Reg.  Gen. 

II.  On  transportation,  502.  Statute,  XXX. 

III.  On 
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III.  On  punishment  by  hard  labour,  502. 
Statute,  XXX. 

IV.  Interruption  of  receipt,  502.  Statute, 
XXX. 

FELONY. 

I.  Effect  of  erroneous  judgment  in,  58. 
Error,  II. 

II.  Effect  of  non-joinder  in  error,  60. 
Error,  I. 

FEME. 
Baron  and  Feme. 

FIERI  FACIAS. 

What  sheriff  may  do  in  execution  of,  827* 
Sheriff,  II. 

FILIATION, 
p.  480.    Poor,  I.  4. 

FORBEARANCE. 

By  assignee  of  bond,  when  a  sufficient 
consideration  in  assumpsit,  19.  As- 
sumpsit, I. 

FOREIGN  COUNTRY. 

Misconduct  of  prosecutor  in,  when 
noticed,  277.  Criminal  Information, 
I.  2. 

FOREIGN  COURT. 

Effect  of  directing  commission  to  examine 
witnesses  to  one,  185.    Evidence,  WW. 

FORM. 

I.  Of  action.    Action,  II. 

II.  Of  order  of  removal,  quashing  for 
want  of,  471.    Poor,  XII.  2. 

III.  Or  substance  of  stipulation,  919. 
Charter -Party. 

FOUNDLING  HOSPITAL. 

I.  Whether  extra-parochial. 

By  the  Foundling  Hospital  Act,  stat. 
13  G.  "2.  a.  29.,  the  hospital  is  incor- 
porated by  the  name  of  The  Governors 
and  Guardians  of  the  Hospital  for  the 
maintenance  and  education  of  exposed 
and  deserted  young  children  ;  anil  lias 
power  to  purchase  lands,  and  erect  or 
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purchase  buildings  for  such  mainte- 
nance, Sec. ;  and  the  lands,  &c,  shall 
be  rated  as  in  1739;  the  corporation 
may  receive,  &c,  as  many  children  as 
they  think  fit;  any  person  may  bring 
children  to  be  received  by  them  in  case 
the  corporation  think  proper;  no  pa- 
rochial officer  is  to  prevent  persons 
from  so  doing,  nor  to  exercise  any  pa- 
rochial authority  in  the  hospital ;  and 
no  settlement  is  gained  by  being  re- 
ceived, maintained,  educated,  or  em- 
ployed therein;  and  the  corporation 
has  power  to  make  by-laws. 

Held,  first,  that  the  hospital  is  not 
extra-parochial. 

Secondly,  that  this  power  to  receive 
children  is  discretionary. 

Therefore,  where  a  woman  left  a 
parcel  containing  a  child  at  the  hos- 
pital, but  went  away  before  the  con- 
tents were  ascertained,  and  was  not 
again  found,  and  the  governors,  acting 
in  conformity  with  their  rules,  refused 
to  receive  it :  Held,  that  on  such  refusal 
(found  as  a  fact  by  the  jury,  on  trial  of 
a  mandamus,  under  the  judge's  direc- 
tion) the  parish  of  St.  Pancras,  within 
the  ambit  of  which  the  hospital  is,  was 
bound  to  maintain  the  child  as  casual 
poor.    Regina  v.  St.  Pancras,  750. 

II.  Receipt  of  children  discretionary,  750. 
Ante,  I. 

III.  Who  shall  maintain  children  left 
there  and  not  received,  750.    Ante,  I. 

FRANCHISE. 

I.  Market,  95.  Market. 

II.  Of  freeman  of  borough  not  on  burgess 
list  &c,  745.    Quo  Warranto,  III.  1. 

FRAUD. 

I.  When  it  affects  a  person  who  was  not 
a  party  to  it,  858.    Poor,  VIII. 

II.  Effect  of  fraudulently  antedating  in- 
dentures of  apprenticeship,  858.  Poor, 
VIII. 

III.  Fraudulent  representation  of  cha- 
racter. 

When  the  evidence  must  be  in  writing, 
86.   Statute,  XXXIII. 

FRAUDS  (STATUTE  OF). 

pp.  49.  sc.   Statute.  X.  XXXIII. 
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HEIR. 


FRAUDULENT  CONVEYANCE. 

Under  Insolvent  Debtors'  Act,  869.  In- 
solvent Debtor,  II. 

FREEMAN. 
Quo  warranto  against,  745.    Quo  War- 
ranto, III.  1. 

FUND. 

Distinction  between  primary  and  auxiliary 
funds,  925.    Mandamus,  V. 

FURNITURE. 
Agreement  by  landlord  to  furnish,  when 
it  must  be  in  writing,  49.    Statute,  X. 

GENERAL  ISSUE. 

L  What  cannot  be  given  in  evidence 
under,  83.  956.    Attorney,  VII. 

II.  Defence  in  reduction  of  damages,  when 
admissible,  143.    Principal  and  Surety, 

GENERAL  RULES. 
Rides.  General. 


GENERAL  WORDS. 
Construction  of.    Construction,  VIII.  1. 

GOODS  SOLD  AND  DELIVERED. 

Time  how  laid  in  count,  841.  Demurrer, 
I. 

GRANT. 

I.  Of  office. ^ 

When  void  by  reason  of  incompatibility 
of  interest,  565.    Office,  I. 

II.  Of  advowson  after  avoidance,  what 
passes,  289.    Simony,  I. 

GROSS  NEGLIGENCE. 

Negligence. 

GROUNDS^OF  APPEAL? 
Poor,  XIII. 

GUARDIAN, 
p.  480.    Poor,  I.  4. 


HACKNEY  CARRIAGE. 

I.  Power  of  regulating. 

Under  St.  Marylebone  local  act. 

The  power  of  regulating  hackney 
coach  stands,  given  to  the  vestry  of 
St.  Marylebone  by  the  local  act,  35  G. 
3.  c.  73.  s.  95.,  is  not  superseded  by  the 
General  Hackney  Coach  Act,  1  &  2 
W.  4.  c.  22. 

Quaere,  whether,  in  the  absence  of 
such  local  authority,  stat.  1  &  2  W.  4. 
c.  22.  gives  liberty  to  ply  with  hackney 
carriages  in  any  place  within  the  limits 
subject  to  that  act? 

Quaere,  whether,  by  stat.  1  &  2  W.  4. 
c.  22. 5.30.,  the  commissioners  of  stamps 
have  authority  to  appoint  stands  for 
hackney  carriages? 

A  hackney  carriage  standing  in  the 
highway,  contrary  to  regulations  made 
by  the  vestry,  under  stat.  35  G.  3.  c.  75. 
s.  95.,  is  liable  to  seizure  under  stat. 
57  G.  3.  c.  xxix.,  local  and  personal, 
public  (M.  A.  Taylor's  Act),  s.  65.,  not 
being  within  the  exemption  there  given 
to  carriages  standing  for  hire  according 
to  the  statutes. 

Quaere,  whether  a  licensed  cabriolet 
be  within  the  exemption  given  by  the 
last-mentioned  clause  to  "  suck  coaches, 
chariots  and  chairs  as  have  been  or  shall 
be  hereafter  licensed,"  &c.  Frost  v. 
Williams,  773. 

II.  Extent  of  liberty  of  plying,  773.  Ante, 

III.  Who  may  appiont  stands,  773.  Ante, 

IV.  When  liable  to  seizure  for  taking  an 
improper  stand,  773.    Ante,  I. 

V.  Whether  a  cabriolet  is  within  the  ex- 
emption from  seizure,  773.    Ante,  I. 


HAMBURGH. 

Court  of  Commerce,  185. 
XIII. 
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HARD  LABOUR. 
Punishment  by,  502.    Statute,  XXX. 

HEIR. 

Customary,  1 95.    Copyhold,  IV.  2. 

HERE« 


HEREDITAMENT. 


INDORSEMENT.  loop 


HEREDITAMENT. 
Incorporeal.    Incorporeal  Hereditament. 

HIGHWAY. 

I.  Evidence  of,  550.   Evidence,  XXV.  2. 

II.  See  Way. 

HIRING  AND  SERVICE. 

I.  Contract  how  determined,  177.  544. 
557.    Master  and  Servant,  II. 

II.  Settlement  by,  423.  866.  Poor,  XIII. 

HOLDING  OVER, 
p.  110.    Landlord  and  Tenant,  VI.  2. 

HOUSE. 

Privilege  of  the  outer  door,  827.  Sheriff, 

HUSBAND  AND  WIFE. 
Baron  and  Feme. 

IGNORANCE. 
Of  law,  441.    Statute,  XLV.  4. 

ILLEGALITY. 
Of  detention,  when  it  does  not  render 
sheriff"  a  trespasser  ab  initio,  447.  Con- 
tempt. 

ILLEGITIMATE, 
p.  819.    Poor,  V. 

IMPERTINENCE. 

In  affidavit  for  criminal  information, 
190.    Criminal  Information,  I.  1. 

IMPLICATION. 

I.  Of  power  to  determine  contract  by 
reasonable  notice,  177.  Master  and 
Servant,  II.  1. 

II.  Implied  warranty  of  seaworthiness, 
40.    Insurance,  II. 

LMPOSSIBILITY. 

I.  Of  part  of  a  condition,  where  the  con- 
dition has  been  substantially  complied 
with,  919.  Charter-Party. 

II.  Whether  it  is  an  answer  to  an  action 
of  covenant,  798.    Covenant,  I. 


IMPRISONMENT. 

I.  Of  insolvent  debtor,  869.  Insolvent 
Debtor,  II. 

II.  Discharge  out  of  custody. 

Of  prisoner  for  contempt  in  equity, 
167.  Contempt. 

III.  False.    False  Imprisonment. 

INCORPORATION. 

Of  provisions  in  other  statutes,  114. 
Statute,  XXIII.  1. 

INCORPOREAL  HEREDITAMENT. 
Demise  of,  492.    Poor,  X.  1. 

INCUMBENT. 

Accepting  another  benefice,  when  he 
may  sue  for  tithes  till  ousted,  289. 
Simony,  I. 

INDEBITATUS  ASSUMPSIT. 

Assumpsit. 

INDENTURE. 
Of  apprenticeship,  858.    Poor,  VIII. 

INDICTMENT. 

I.  When  it  does  not  lie. 

For  erecting  stall  in  old  market-place 
after  a  bad  removal  of  market,  95. 
Market,  I. 

II.  Practice  on  bringing  defendant  up  for 
judgment,  595.    Practice,  XXVI. 

III.  Effect  of  erroneous  judgment  on  a 
valid  indictment,  58.    Error,  II. 

INDORSEE. 

I.  Of  a  bill  of  exchange. 

When  a  competent  witness  for  ac- 
ceptor, 917.  Bills  of  Exchange, 
III.  1. 

II.  Of  bill  of  lading. 

Whether  the  bill  is  conclusive  as 
against  the  shipowner  of  the  fact  of 
shipment,  29.    Shipping,  1.  1. 

INDORSEMENT. 
On  capias,  605.    Writ.  II. 


INFERIOR  COURT. 

INFORM. 


Error. 
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INFORMATION. 

I.  Criminal.    Criminal  Information. 

II.  In  the  nature  of  a  quo  warranto. 

Quo  Warranto. 

INHABITANTS. 
Mandamus  to,  925.    Mandamus,  V. 

INQUEST. 

On  insane  prisoner  refusing  to  plead, 
556.    Insanity,  I. 

INSANITY. 

I.  Practice  on  refusal  of  insane  prisoner 
to  plead  to  indictment. 

A  party  having  been  indicted  for  a 
misdemeanour  in  uttering  .  seditious 
words,  and,  upon  his  arraignment,  re- 
fusing to  plead,  and  shewing  symptoms 
of  insanity,  and  an  inquest  being  forth- 
with taken  under  stat.  40  G.  5.  c.  94. 
s.  2.,  to  try  whether  he  was  insane  or 
not :  Held, 

1.  That  the  jury  might  form  their 
own  judgment  of  the  present  state  of 
the  defendant's  mind  from  his  de- 
meanour while  the  inquest  was  being 
taken;  and  might  thereupon  find  him 
to  be  insane  without  any  evidence 
being  given  as  to  his  present  state. 

2.  That,  upon  the  prisoner  shewing 
strong  symptoms  of  insanity  in  Court 
during  the  taking  of  the  inquest,  it  be- 
came unnecessary  to  ask  him  whether 
he  would  cross-examine  the  witnesses 
on  the  inquest,  or  would  offer  any  re- 
marks or  evidence.  Rcgina  v.  Goode, 
556. 

II.  Evidence  on  which  the  jury  may  find 
the  prisoner  insane,  556.    Anth,  I. 

INSOLVENT  DEBTOR. 

I.  Conveyance  by  provisional  to  creditor 
assignee. 

1.  Form  of,  909.    Statute,  XXXII.  1. 

2.  Evidence  of  order  of  Court,  909. 
Statute,  XXXII.  1. 

II.  Assignment  by. 
When  void. 

Under  stat.  7  G.  4.  c.  57.  s.  52.,  an 
assignment  of  property  by  an  insolvent, 
made  after  the  commencement  of  his 
imprisonment,  and  before  the  assign- 


ment to  the  provisional  assignee,  for 
the  benefit  of  all  the  creditors,  in  satis- 
faction of  all  debts  owing  to  the  cre- 
ditors joining  in  the  deed,  without  new- 
consideration,  or  pressure,  is  fraudulent 
and  void  as  against  the  assignee  under 
the  act;  and  he  may  bring  an  action 
for  money  had  and  received,  against 
the  trustee  under  such  deed,  for  any 
sum  which  the  latter  receives.  Binns 
V.  Towsey,  869. 

INSPECTION. 
Of  overseer's  accounts,  46  lr   Poor,  II« 
1. 

INSURANCE. 

Marine. 

I.  The  policy. 

Whether  there  is  any  difference  be- 
tween time  policies  and  others  as  to 
the  implied  warranty  of  seaworthi- 
ness, 40.    Post,  II. 

II.  Implied  warranties. 
Seaworthiness. 

To  a  declaration  by  assured  against 
underwriter  of  a  policy  on  ship,  at 
and  from  any  port  or  ports,  for  twelve 
months,  alleging  loss  by  perils  of  the 
seas,  defendant  pleaded  that,  during 
the  time  for  which  the  ship  luas  insured, 
and  before  the  loss,  she  was  damaged 
and  unseaworthy,  but,  by  reasonable 
care,  and  at  small  cost,  compared  with 
her  value,  she  might  and  ought  to  have 
been  by  plaintiff  repaired  and  rendered 
seaworthy  ;  yet  plaintiff)  well  knowing 
the  premises,  did  not  repair  and  render 
her  seaworthy,  but  neglected,  &c,  and 
she  remained  in  such  unseaworthy 
state  till  the  loss.  Demurrer,  because 
it  was  not  stated  that  the  non-repair 
caused  the  loss. 

Quaere,  whether,  in  an  action  as 
above,  it  would  be  a  defence,  that, 
after  the  commencement  of  the  risk, 
the  ship  by  actual  default  on  the  part 
of  the  assured,  shewing  gross  negli- 
gence, became  unseaworthy  and  was 
lost  ?  But, 

Held  that,  at  all  events,  this  plea 
was  bad,  as  it  did  not  sufficiently  aver 
knowledge  by  the  assured  that  the 
ship  was  unseaworthy,  and  might  have 
been  repaired  before  the  loss ;  nor  did 
it  shew  that  he  could  in  fact,  if  not 
grossly  negligent,  have  repaired  before 
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the  loss;  or  that  the  loss  was  occa- 
sioned by  his  alleged  default. 

Per  Patteson  J.  The  implied  war- 
ranty of  seaworthiness,  on  the  part  of 
the  assured,  refers  to  the  commence- 
ment of  the  risk  :  the  only  exception 
is,  where  pilots,  or  a  particular  descrip- 
tion of  crew,  are  necessary  in  certain 
parts  of  the  voyage.  There  is  no  dif- 
ference, as  to  such  implied  warranty, 
between  time  policies  and  others. 
Hollingworth  v.  Brodrick,  40. 

III.  Defence. 

Negligence  on  the  part  of  the  assured, 
40.    Ante,  II. 

IV.  Pleading. 

1.  When  scienter  must  be  shewn  in 
pleading  breach  of  warranty,  40. 
Ante,  II. 

2.  When  gross  negligence  must  be 
shewn  in  pleading  breach  of  war- 
ranty, 40.    Ante,  II. 

3.  When  the  default  pleaded  must  be 
stated  in  the  plea  to  have  been  the 
cause  of  loss,  40.    Ante,  II. 

INTENDMENT. 

I.  After  verdict,  880.  Ecclesiastical  Law, 
VI. 

II.  From  finding  of  sessions,  461.  471. 
Poor,  XII.  2. 

INTEREST. 

I.  In  lands,  49.    Statute,  X. 

II.  In  estate,  what  sufficient  to  confer  a 
settlement,  70.    Poor,  IX.  1. 

III.  Of  third  party,  what  sufficient  to 
make  his  declarations  evidence,  235. 
Evidence,  XXV.  1 . 

IV.  Declarations  against,  550.  Evidence, 
XXV.  2. 

V.  Of  witness,  917.  Bills  of  Exchange^ 
III.  1. 

VI.  Of  grantee  of  office,  when  it  renders 
the  grant  void,  565.    Office,  I. 

INTERPLEADER. 

Relief  of  sheriff,  where  the  execution 
creditor  does  not  appear  on  the  rule, 
580.    Statute,  XXXIX. 

INTERPRETATION. 
Construction.  Explanation. 


INVESTMENT. 

In  names  of  archdeacon,  vicar,  and  church- 
wardens, 798.    Covenant,  I. 

ISSUE. 

I.  Divisibility  of,  595.    Set  off,  I. 

II.  Collateral,  how  decided,  556.  Evi- 
dence, XXVIII. 

III.  Failure  of,  656.    Devise,  I. 

JOINDER. 
In  error,  in  cases  of  felony,  60.  Error,  I. 

JUDGE. 

I.  At  chambers. 

Justification  of  special  bail  before,  972. 
Reg.  Gen. 

II.  Sitting  in  Bail  Court. 

Rule  made  by,  how  far  final.  Bail 
Court. 

III.  Question  for  the. 

1.  Whether  the  place  in  which  docu- 
ments are  found  is  such  that  they 
ought  to  be  read  in  evidence.  Wright 
v.  Doe  d.  Tatham,  340.  556. 

2.  What  is  a  question  for  the  jury. 
Jury. 

JUDGMENT. 

I.  On  demurrer  to  whole  declaration, 
where  one  of  the  counts  is  good,  841. 
Demurrer,  I. 

II.  Non  obstante  veredicto. 

How  far  rule  nisi  may  be  remoulded, 
557.    Master  and  Servant,  II.  2. 

III.  In  rem:  effect  in  evidence,  761. 
Poor,  XI.  2. 

IV.  More  than  a  year  and  a  day  old. 
Set  off  of  costs,  610.    Ejectment,  V. 

V.  Against  casual  ejector,  setting  aside, 
14.    Practice,  XIV. 

VI.  In  ejectment,  effect  of  after  writ  of 
possession  set  aside,  610.  Ejectment, 

VII.  To  secure  attorney's  bill,  when 
ordered  to  be  set  aside,  584,  Attorney. 
III. 

VIII.  In  criminal  cases. 

1.  Reversal  in  error,  58.    Error.  II. 

2.  Practice,  593.    Practice,  XXVI. 
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LANDLORD  AND  TENANT,  1. 1. 


JUDICIAL  COMMITTEE, 
p.  713.    Ecclesiastical  Court,  IX.  3. 

JURAT. 

Place  how  to  be  stated,  190.  Criminal 
Information,  I.  1. 

JURISDICTION. 

I.  In  compensation  cases,  159.  Statute. 
XLIV.  7. 

II.  What  provisions  in  a  statute  cause  a 
matter  therein  not  to  be  of  ecclesiastical 
jurisdiction,  925.    Mandamus,  V. 

III.  Of  court  of  quarter  sessions,  in  es- 
treating recognizances,  585.  Recogni- 
zance. 

JURY. 

I.  Evidence  to  be  left  to,  233.  Libel,  I. 
1. 

II.  What  is  a  question  for  the. 

1.  Whether  verbal  agreement  to  pay 
rent  was  absolute  or  conditional,  54. 
Landlord  and  Tenant,  111. 

2.  Whether  a  tender  was  conditional 
or  unconditional,  80.    Tender,  I. 

III.  Sworn  to  inquire  into  the  insanity 
of  a  prisoner  refusing  to  plead. 

On  what  they  may  form  their  judg- 
ment, 536.    Insanity,  I. 

IV.  Special 

Rule  for  in  replevin,  973.  Reg.  Gen. 

JUSTICE. 

Of  the  peace. 

I.  Whether  under  the  old  bastardy  laws, 
two  justices  might  make  two  orders  at 
the  same  sittings,  and  declare  the  last 
to  be  the  one  they  meant  to  enforce, 
807.    Poor,  XVII.  2. 

II.  Whether  bound  to  issue  a  warrant 
to  enforce  an  order  valid  on  the  face 
of  it,  without  entering  into  the  ante- 
cedent history  of  the  transaction,  807. 
Poor,  XVII.  2. 

III.  Affidavit  for  criminal  information  by, 
190.    Criminal  Informational.  1. 

IV.  Criminal  information  against,  costs 
when  awarded  against  attorney  for 
prosecution,  608.  Criminal  Inform- 
ation, II. 


JUSTIFICATION. 
Of  bail  at  chambers,  972.    Reg.  Gen. 

KING'S  BENCH. 

I.  Jurisdiction  in  compensation  cases,  139. 
Statute,  XLIV.  7- 

II.  Offices  when  open,  184.    Reg.  Gen. 

KNOWLEDGE. 

Scienter. 

LACHES. 

I.  Of  obligee,  when  it  causes  damages  to 
be  only  nominal,  143.  Principal  and 
Surety.  I. 

II.  Of  predecessor  in  not  demanding  fees, 
502.    Statute,  XXX. 

LANCASTER. 

Survey  produced  from  duchy  office,  617. 
Evidence,  XVIII.  2. 

LAND. 

I.  Interest  in,  49.    Statute  X. 

II.  How  rated  to  the  relief  of  the  poor. 

1.  When  occupied  by  canal  company 
under  local  acts,  671.  Poor,  III.  2. 

2.  When  used  with  machinery,  951. 
Poor,  III.  1. 

LANDLORD  AND  TENANT. 

I.  Tenancy  how  created. 
1.  Lease  or  agreement. 

Contract  (dated  April  28th)  as 
follows  : — A.  agrees  to  execute  to  B.  a 
lease  of  all  that  messuage,  &c,  haben- 
dum to  B.,  his  executors,  &c,  for  seven 
years,  from  24th  June  next,  at  the 
yearly  rent  of  105/.,  payable  half  yearly; 
the  lease  to  contain  covenants  to  pay 
rent  and  to  repair,  with  proviso  for  re- 
entry on  non-performance  of  covenants : 
B.  agrees  to  accept  such  lease  and  ex- 
ecute a  counterpart,  and  B.  further 
agrees,  when  the  dwelling-houses  on 
each  side  of  the  messuage  hereby  agreed 
to  be  demised  shall  be  tenanted,  to  pay 
an  additional  yearly  rent  of  15/.  during 
the  residue  of  the  seven  years ;  A. 
agrees,  on  or  before  June  24th,  to  erect 
eight  pannels,  &c.  (several  works  to  be 

done 
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done  by  A.  were  then  specified,  as  to 
paper  certain  rooms,  fix  a  range  and 
stoves,  hang  bells,  lay  on  water,  &c.) : 
and  it  is  agreed  that,  by  the  said  lease 
hereby  agreed  to  be  granted,  the  rent 
reserved  shall  be  120/.,  and  that,  by  a 
separate  deed,  to  bear  date  the  day  after 
such  lease,  A.  shall  release  to  B.  the 
annual  sum  of  15/.  out  of  such  rent  of 
120/.;  B.  to  prepare  the  lease  at  his 
own  cost,  to  be  approved  of  by  A's 
solicitor.  A.  to  have  the  option  of 
making  the  lease  fourteen  years. 

B.  entered  and  paid  rent  to  A.,  as 
first  mentioned.  No  lease  was  exe- 
cuted. 

Held,  that  the  contract  was  not  a 
lease,  but  an  agreement  merely. 

And,  A.  having,  after  execution  of  the 
contract,  mortgaged  the  premises  and 
become  bankrupt,  of  which  the  mort- 
gagee gave  B.  notice, 

Held,  that  the  mortgagee  might  bring 
an  action  of  use  and  occupation  against 
B.  for  the  rent  accruing  in  the  half 
year  during  which  the  notice  was  given. 
Rawson  v.  Eicke,  45]. 

2.  Lease  or  agreement,  492.  Poor,  X. 
1. 

3.  Lease,  "  not  otherwise  charged," 
within  the  words  of  the  Stamp  Act, 
492,  Poor,  X.  1. 

4.  Where  the  demise  is  of  hereditaments 
partly  incorporeal,  492.  Poor,  X.  1. 

5.  By  payment  of  acknowledgment  to 
assignee  of  lessor ;  how  it  may  be  ex- 
plained, 447.    Ejectment,  IV.  3. 

II.  Agreements  collateral  to  the  tenancy. 
Agreement  by  the  landlord  to  send  in 

furniture,  when  inseparable  from  the 
contract  to  let,  49.    Statute,  X. 

III.  Rent  when  due. 
When  only  conditionally. 

M.  agreed  verbally  with  W.'s  agent 
to  take  a  house  of  W.,  furnished,  at 
170/.  a  year  rent,  for  the  house  and 
furniture,  payable  quarterly,  and  in 
advance.  The  house  was  furnished 
only  in  part,  but  the  agent  said  that  it 
should  be  completely  furnished;  not, 
however,  specifying  any  time.  M.  was 
let  into  possession  within  a  month  from 
the  above  treaty.  After  the  expiration 
of  a  quarter,  W.  distrained  lor  rent,  the 
furniture  not  having  been  sent  in  as 
promised.    M.  brought  trespass. 

Held,  that  it  was  a  question  for  the 
jury  whether  the  agreement  to  pay 


rent  was  absolute,  or  on  condition 
only  of  the  furniture  being  sent  in  :  that 
there  was  evidence  upon  which  they 
might  find  it  to  have  been  conditional ; 
and,  therefore,  that,  the  jury  having 
found  a  verdict  for  the  plaintiff,  the 
distress  was  not  justified.  Mechelen  v. 
Wallace,  54.  n. 

IV.  State  of  premises  at  time  of  demise. 
When  material,  156.    Post,  V. 

V.  Repairs. 

Evidence  as  to  amount  of  damage. 

Assumpsit  on  a  promise,  by  a  tenant, 
to  keep  premises  in  good  and  sufficient 
repair ;  and  breach  by  not  so  keeping. 
Plea,  payment  of  5/.  into  Court,  and 
no  further  damage. 

On  an  issue  taken  upon  such  plea, 
the  defendant  is  entitled  to  prove  at  the 
trial  what  the  state  of  the  premises  was 
at  the  time  of  the  demise.  Burdett  v. 
Withers,  136. 

VI.  Landlord's  remedy. 

1.  Against  executor  of  tenant  for  injury 
to  the  realty,  426.    Executor,  II. 

2.  Distress  on  goods  of  tenant  holding 
over. 

Tenant  of  a  farm,  having  remained  a 
few  days  after  the  expiration  of  his 
term,  and  after  entry  by  a  new  tenant, 
went  away,  leaving  a  cow  and  some  pigs, 
but  giving  no  further  intimation  of  a 
purpose  to  return,  or  to  continue  hold- 
ing any  part  of  the  farm  :  Held,  that 
the  landlord  could  not  justify  distrain- 
ing the  goods  so  left  for  arrears  of  rent, 
under  stat.  8  Ann.  c.  14.  ss.  6,  7. 
Taylerson  v.  Peters,  110. 

3.  Rights  of  mortgagee  against  a  party 
in  possession  under  agreement  for 
lease,  451.    Anth,  I.  1. 

VII.  Waste,  540.  Waste. 

VIII.  Tenant  from  year  to  year. 
Waste  by,  540.  Waste. 

IX.  Tenant  holding  over. 

What  not  a  sufficient  possession  to 
authorise  landlord  to  distrain,  110. 
Ante,  VI.  2. 

X.  Rights  of  tenant. 

When  he  is  entitled  (o  compensation 
from  trusters  taking  his  land  for  a 
turnpike  road,  124.  Compensation, 
II.  l. 

XI.  KHeet  of  tenant's  nets,  as  regards  a 
third  person. 

Declarations  of  a  deceased  tenant  when 
5  U  4  not 
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not  evidence  against  landlord,  550. 
Evidence,  XXV.  2. 

XII.  Estoppel  of  tenant. 
Explanation  of  mistakes  and  misrepre- 
sentations, 447.    Ejectment,  IV.  3. 

XIII.  Pleading. 

1.  Avowry  under  21  H.  8.  c.  19.  s.  2., 
without  naming  tenant,  845.  Re- 
plevin. 

2.  Avowry  under  11  G.2.  c.  19.  s.  22., 
without  shewing  title,  843.  Re- 
plevin. 

3.  Case  for  waste,  540.  Waste. 

LAPSE. 

When  it  incurs  on  avoidance  by  accepting 
another  benefice,  289.    Simony,  I. 

LARGENESS. 
Of  demurrer,  841.    Demurrer,  I. 

LAW. 

I.  Mistake  by  sessions  on  a  point  of  law, 
how  rectified,  27.    Sessions,  I.  5. 

II.  Ignorance  of,  441.    Statute,  XLV.  4. 

LEASE. 
Landloi^d  and  Tenant,  I. 

LEEDS. 

Leeds  and  Liverpool  canal  acts,  671. 
Poor,  III.  2. 

LEGAL  ESTATE.] 
Estate,  V. 

LESSEE. 

When  entitled  to  compensation  for  lands 
taken  for  a  turnpike  road,  124.  Com- 
pensation, II.  1. 

LETTERS. 
To  testator,  admissibility  of,  in  proof  of 
his    competency,     515.  Evidence, 
XXVIII. 

LETTERS  OF  ADMINISTRATION, 
p.  240.    Probate.  " 

LIBEL. 

I.  Publication. 

1.  In  an  action  against  A.  for  publishing 
a  libel,  evidence  sufficient  to  go  to  a 
jury  is  furnished  by  proof  that  a  libel 
was  actually  published ;  that  it  was  a 
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printed  paper,  since  destroyed ;  that 
it  corresponded  with  a  printed  paper 
produced ;  and  that  A.  printed  a  paper 
corresponding  with  that  produced, 
and  sent  300  to  a  shop  from  whence  a 
person  actually  publishing  the  libel 
procured  it ;  and  that  the  libel  was, 
on  that  occasion,  taken  from  a  parcel 
apparently  containing  300.  Johnson 
v.  Hudson,  233. 

2.  Whether  statutory  proof  of  public- 
ation of  newspapers  is  admissible  to 
prove  publication  by  plaintiff,  223. 
Post,lV. 

3.  Of  one  copy  not  evidence  of  pub- 
lication of  another,  223.    Post,  IV. 

II.  Secondary  evidence  when  admissible, 
235.    Ante,  I.  1 . 

III.  Proof  in  cases  of  joint  libel,  Johnson 
V.  Hudson,  233. 

IV.  Evidence  in  mitigation  of  damages; 
Provocation  by  plaintiff. 

In  an  action  of  libel  the  defendant 
may  shew,  in  mitigation,  that  he  was 
provoked  to  issue  the  libel  by  public- 
ations of  the  plaintiff  reflecting  upon 
him. 

Quaere,  whether  the  means  of  proof 
furnished  by  stat.  38  G.  3.  c.  78.  ss. 
11.  and  17.  (and  see  now  stat.  6  &  7 
W.  4.  c.  76.  s.  8.),  as  to  the  publication 
of  newspapers,  be  applicable  to  prove 
such  publication  by  a  plaintiff. 

A  defendant  offering  such  evidence 
in  mitigation  must  prove  that  the  libel 
which  he  complains  of  came  to  his 
knowledge  before  he  libelled  the  plain- 
tiff. 

The  mere  production  from  the  Stamp 
Office  of  a  newspaper  deposited  there 
by  the  plaintiff  as  publisher,  according 
to  stat.  58  G.  5.  c.  78.  s.  1 7.,  does  not 
prove  this  fact. 

Nor  is  it  even  to  be  inferred  from 
the  deposit  of  such  newspaper  that 
similar  ones  were  published  to  the 
world  in  general. 

If  defendant  alleges  in  mitigation 
that  a  libellous  book  was  published 
against  him  by  plaintiff,  and,  in  support 
of  such  case,  a  bookseller  produces, 
from  his  own  possession,  a  printed 
book,  stating  his  belief  that  it  is  one  of 
a  number  of  copies  published  at  his 
shop,  this  is  not  evidence  for  the  jury 
that  another  book  with  the  same  con- 
tents was  actually  published.  Watts 
v.  Eraser,  225. 

LIFE. 


LIFE. 
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LIFE. 

Estate.    Estate,  III. 

LIVERPOOL. 

Leeds  and  Liverpool  canal  acts,  671. 
Poor,  III.  2. 

LOAN. 

Under  church-building  acts,  repaymeat 
of,  548.    Pleading,  IX.  1. 

LOCAL  ACT. 
Statute,  XLVI.  to  LI.  s 

LOCAL  DESCRIPTION. 
In  ejectment,  240.  Probate. 

LONDON. 

Mayor  and  aldermen. 

Their  by-law  regulating  the  speed  of 
vessels  navigating  the  river  Thames, 
788.    Shipping,  VI. 

LORD. 

Of  market,  his  powers,  95.    Market,  I. 

LORDS  OF  THE  TREASURY. 
Their  jurisdiction  in  compensation  cases, 
159.    Statute,  XLIV.  7. 

LOSS. 

I.  Cause  of,  40.    Insurance,  II. 

II.  Of  qualification  by  town  councillor, 
965.  966.    Statute,  XLIV.  5.  5. 

III.  Of  office  under  Municipal  Reform 
Act.    Statute,  XLIV.  7,  8,  9. 

MACHINERY. 
Rateability  of,  951.    Poor,  III.  1. 

MAGISTRATE. 

Justice. 

MAJORITY. 
Of  officers  to  sign  notice  of  filiation, 
480.    Poor,  I.  4. 

MANDAMUS. 
I.  When  it  lies. 

1.  To  elect  churchwardens,  after  ,  a 
void  election. 


One  of  two  candidates  for  the  office 
of  churchwarden  was  elected  at  a  vestry, 
and  subscribed  the  declaration  of  office, 
but  the  election  was  alleged  to  have 
been  so  improperly  conducted  that  the 
proceedings  were  void.  To  give  the 
parties  impugning  the  election  an  op- 
portunity of  trying  its  validit}1,  the 
Court  (considering  a  prima  facie  case 
to  be  presented)  granted  a  mandamus 
calling  on  the  rector  and  church- 
wardens to  convene  a  vestry  for  elect- 
ing a  churchwarden  for  the  remainder 
of  the  year. 

At  an  election  in  vestry,  where  the 
right  of  voting  is  regulated  by  Sturges 
Bourne's  Act,  58  G.5.  c.  69.  s.  5.,  it  is 
no  objection  to  the  proceedings  that 
the  chairman  directed  a  poll  without 
first  taking  a  shew  of  hands  :  although 
a  shew  of  hands  was  demanded,  and 
the  poll  was  not  demanded,  but  was 
objected  to.  Per  Lord  Denman  C.J. 
and  Littledale  J.  Rex  v.  Birmingham, 
254. 

2.  Notwithstanding  plenarty,  if  there 
is  no  other  remedy,  254.    Ante,  1. 

5.  To  lay  a  rate  in  the  nature  of  a 
church-rate,  required  by  statute  to 
be  confirmed  byjustices  of  the  peace, 
925.    Post,  V. 

4.  Whether  it  lies  to  assess  compens- 
ation under  Municipal  Corporations 
Act,  in  review  of  a  decision  of  the 
Lords  of  the  Treasury,  159.  Statute, 
XLIV.  7. 

5.  For  repayment  of  loan  under  church- 
building  acts,  548.    Pleading,  IX.  1. 

II.  Where  it  does  not  lie. 

1.  To  sessions  to  hear  an  appeal,  after 
a  mistake  in  rejecting  evidence,  27. 
Sessions,  I.  5. 

2.  For  office  that  is  full,  there  being  a 
remedy  by  quo  warranto. 

At  the  first  election  of  councillors 
for  a  ward,  under  stat.  5  &  6  W.  4. 
c.  76.,  A.  and  B.  were  elected  by  the 
smallest  numbers.  At  the  election  of 
aldermen  immediately  following,  two 
of  the  councillors  elected  by  higher 
numbers  were  chosen  aldermen.  C. 
and  D.  were  chosen  councillors  in  their 
places,  each  by  fewer  votes  than  had 
been  given  for  A.  or  B.  At  the  time 
for  electing  councillors  in  the  following 
year,  A.  and  B.  remained  in  office,  and 
C.  was  elected  councillor  in  another 
ward,  and  was  admitted  to  the  office. 

The 
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The  candidate  for  that  office  who  had 
had  the  next  largest  number  of  votes 
disputed  the  election,  on  the  grounds 
that  C.  was  still  a  councillor  of  the 
first  ward,  inasmuch  as  he  had  been 
chosen  to  fill  an  extraordinary  va- 
cancy ;  that  this  fact  was  notorious  to 
the  burgesses  ,*  and,  consequently,  that 
the  votes  given  for  C.  in  the  second 
ward  were  thrown  away.  A  manda- 
mus was  therefore  moved  for  to  swear 
in  the  opposing  candidate. 

Held  that,  assuming  the  objections 
to  be  well  founded  (on  which  the 
Court  did  not  decide),  a  mandamus 
could  not  go,  the  office  being  full,  and 
being  one  for  which  a  quo  warranto 
might  be  brought.  Regina  v.  Derby 
{Justices),  419. 

5.  To  admit  town  councillor  when 
office  full  de  facto,  215.  Municipal 
Corporation,  IV.  8. 

III.  When  refused. 

1.  To  sessions  to  hear  an  appeal  which 
they  have,  in  fact,  heard,  425.  Poor, 
XIII.  2. 

2.  When  the  benefit  sought  to  be  en- 
forced is  only  nominal,  139.  Sta- 
tute, XLIV.  7. 

3.  To  proceed  to  election  of  councillor 
on  a  disputed  vacancy,  966.  Statute, 
XLIV.  3. 

IV.  Direction. 

To  wardens,  overseers,  and  inhabit- 
ants, 925.    Post,  V. 

V.  Return. 

Existence  of  another  fund  applicable 
to  the  purposes  when  not  an  answer 
to  a  mandamus  to  lay  a  rate. 
King  James  L,  by  charter  granted 
the  rectory  of  St.  Saviour's,  Southwark, 
in  trust  for  the  churchwardens  of  the 
parish  and  their  successors,  enjoining 
them,  out  of  the  revenues,  to  pay  cer- 
tain yearly  salaries  to  chaplains  and  a 
schoolmaster,  and  to  repair  the  parish 
church. 

By  stat.  22  &  23  Car.  2.  c.  28.  (pri- 
vate), reciting  that  the  revenues  of  the 
rectory  were  insufficient  for  the  above 
purposes,  the  parishioners  were  dis- 
charged from  all  tithes  belonging  to 
the  rectory ;  and  it  was  enacted  that, 
in  consideration  thereof,  it  should  be 
lawful  for  the  churchwardens  for  the 
time  being,  and  overseers,  giving  notice 
to,  or  calling  together  six  or  more  of 


the  inhabitants,  having  certain  qualifica- 
tions, to  assemble  yearly  in  vestry,  and 
make  a  rate  not  exceeding  350/.  in  a 
year;  and  that  the  churchwardens 
should  pay  yearly  for  ever  to  the  chap- 
lains, schoolmaster,  and  usher,  salaries 
amounting  in  the  whole  to  230/.,  which 
sums  should  be  in  lieu  of  all  monies 
payable  to  the  chaplains,  &c,  by  virtue 
of  the  charter ;  and  all  the  residue  of 
the  monies  so  to  be  raised  should  be 
applied  to  repairs  of  the  church  and 
other  church  affairs  as  the  wardens 
should  think  meet. 

Stat.  56  G.  5.  c.lv.  (reciting  that  the 
rate  before  mentioned,  and  the  revenue 
of  the  rectory  under  the  management 
of  the  wardens,  were  inadequate  to  the 
above  purposes)  repealed  the  former 
act  as  to  the  amount  to  be  raised  by 
rate,  and  enacted  that,  for  the  purposes 
of  that  act,  it  should  he  lawful  for  the 
wardens,  overseers,  and  other  inhabitants 
of  the  parish,  in  vestry,  and  they  were 
thereby  empowered,  to  make  an  an- 
nual rate  as  there  described,  which  rate 
should  be  confirmed  by  two  justices  of 
the  peace,  and  the  sum  levied  should  be 
applied  as  follows,  viz.  the  wardens 
should  pay  yearly  to  the  chaplains, 
schoolmaster  and  usher,  certain  sala- 
ries (which  were  specified),  and  such 
salaries  should  be  in  lieu  of  all  monies 
payable  to  them  by  virtue  of  the 
charter,  and  the  residue  should  be  ap- 
plied as  directed  by  the  former  act. 

The  wardens,  overseers,  and  inhabit- 
ants met  in  vestry,  and  refused  to  make 
a  rate ;  the  salaries  remained  unpaid, 
and  the  church  was  dilapidated.  On 
motion  for  a  mandamus  to  compel  the 
making  of  a  rate  for  the  purposes  of 
the  above  statutes :  Held,  that  the 
ordering  of  such  rate  was  not  a  matter 
of  ecclesiastical  jurisdiction  ;  and  that 
a  mandamus  mightissue  to  the  wardens, 
overseers,  and  inhabitants. 

On  return  to  the  mandamus,  the 
Court  refused  to  hear  the  return  dis- 
cussed on  motion  to  quash  (the  ground 
alleged  being  the  urgency  of  the  cir- 
cumstances), but  directed  that  the  case 
should  be  argued  on  an  early  day  upon 
concilium. 

Held,  on  such  argument,  that,  al- 
though a  revenue  might  be  still  deriv- 
able from  the  rectory,  a  rate  under  the 
statutes  was  the  primary  fund  from 
which  the  salaries  were  to  be  paid,  and 


MANDAMUS,  V.-VII.  sr. 


MARRIAGE.  ion 


that  the  alleged  existence  of  such  re- 
venue was  no  answer  to  the  manda- 
mus. 

Held,  further,  that  such  mandamus, 
since  stat.  56  G.  3..c.lv.,  was  properly 
directed  to  the  wardens,  overseers,  and 
other  inhabitants  generally,  and  not  to 
the  wardens,  overseers,  and  six  or  more 
qualified  inhabitants,  according  to  stat. 
22  &  23  Car.  2.  c.  28. 

Return  to  the  mandamus  was  made 
by  the  wardens,  two  overseers,  and  six 
inhabitants,  and  a  further  return  by  five 
inhabitants."  On  the  concilium  the 
former  parties  did  not  dispute  the 
making  of  the  rate,  but  contended  only 
that  the  mandamus  was  improperly 
directed.  The-  latter  denied  that  a 
rate  could  properly  be  made.  After 
quashing  the  return,  the  Court  ordered 
(under  stat.  1  W.  4.  c.  21.  s.  6.)  that 
the  wardens,  overseers,  and  inhabit- 
ants should  pay  costs,  but  that  the 
wardens  and  overseers  should  not  be 
personally  liable  as  such.  Regina  v. 
St.  Saviour's  Southward,  925. 

VI.  Pleading. 

On  mandamus  to  lay  a  church-rate  to 
repay  loans,  458.    Pleading,  IX.  1. 

VII.  Practice. 

1.  Rule  absolute  in  the  first  instance, 
when  the  necessity  of  the  case  re- 
quires it,  280.    Post,  3. 

2.  Rule  cannot  be  discussed  along  with 
rule  for  quo  warranto  to  try  the 
same  question,  215.  Municipal  Cor- 
poration, IV.  8. 

3.  Writ  when  returnable. 

By  the  rule  of  Mich.  4  Ann.)  there 
must  be  fourteen  days,  at  the  least,  be- 
tween the  teste  and  return  of  every 
original  writ  of  mandamus,  if  directed 
to  parties  residing  beyond  forty  miles 
from  Westminster ;  and,  if  to  parties 
within  forty  miles,  then  eight  days. 

Quccrc,  whether  the  Court,  on  a 
proper  case  being  shewn,  will  direct  the 
return  to  be  made  in  a  shorter  time? 

But  if,  without  special  direction  of 
the  Court,  the  mandamus  be  drawn  so 
as  to  allow  less  time  between  the  teste 
and  the  return,  the  Court  will  super- 
sede the  mandamus  for  irregularity, 
and  award  an  alias  writ. 

And  this,  though  the  case  be  one  in 
which  the  Court,  on  the  ground  of 
urgency,  grant  the  rule  for  the  manda- 
mus absolute  in  the  first  instance ;  as 


where  the  writ  issues  to  compel  pay- 
ment of  money  for  the  support  of  pau- 
pers. Rex.  v.  St.  Andrew  Holborn,  28 1 . 

4.  Return  when  not  discussed  on  mo- 
tion to  quash  it,  925.    Ante,  V. 

5.  Supersedeas,  281.    Ante,  3. 

VIII.  Costs. 
Discretion  of  the  Court,  under  \JV.4. 
c.  21.  s.  6.  how  exercised,  925.  Ante, 
V. 

MANOR. 

Boundary. 

Ancient  survey,  when  not  evidence,  as 
authorised  by  the  statute  Extenta 
Manerii,  617.    Evidence,  XVIII.  2. 

MARKET. 

I.  Rights  of  public  on  removal  of. 

B.,  being  entitled  to  a  market  in  the 
manor  of  JC,  which  was  held  in  the 
public  street  on  B.'s  soil,  removed  it 
to  another  site  in  K.,  which  site  he  had 
demised,  without  demising  the  fran- 
chise, for  a  term  of  years.  Per  Little- 
dale  J.,  the  removal  was  bad,  because 
the  lord  of  the  market  ought  to  be 
owner  of  the  soil  in  which  the  market 
is  held. 

By  all  the  Court :  The  removal  was 
at  any  rate  bad,  unless  the  public  had 
the  same  privilege  in  the  new  market 
as  in  the  old :  and  therefore,  it  appear- 
ing that  no  toll  had  ever  been  taken 
in  the  old  market,  but  that  the  lease, 
after  a  covenant  by  the  lessees  to  allow 
the  soil  to  be  used  solely  for  the  mar- 
ket, empowered  them  to  impose  rents 
at  their  discretion  for  the  liberty  of 
selling  in  the  market,  the  Court  held 
that  the  removal  was  bad,  and  that  the 
site  of  the  old  market,  on  the  king's 
highway,  might  be  used  on  market 
days  as  it  was  before  the  removal.  Rex 
V.  Starhey,  95. 

II.  Who,  as  regards  the  acts  of  the  par- 
ties, must  be  owner  of  the  soil,  95. 
Ante,  I. 

MARRIAGE. 

I.  Of  mother,  effect  of  on  right  to  remove 

bastard  to  its  settlement,  8 1 9.   Poor,  V. 

II.  Dissolution  of  voidable,  effect  on  order 
of  removal  of  husband  ami  wife  pre- 
viously confirmed  on  appeal,  761.  Poor, 
XI.  ~. 

MASTER 
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MASTER  AND  SERVANT. 

I.  Contract  of  hiring. 

What  is  an  exceptive  hiring,  866.  Poor, 
VII.  2. 

II.  Termination  of  contract. 

1.  By  notice. 

Declaration  stated  that  defendant 
promised  plaintiff  to  employ  him  as 
reporter  to  a  newspaper,  for  a  given 
salary,  for  one  whole  year,  from  20th 
May,  and  so  from  year  to  year,  to  the 
end  of  each  year  commenced  while  the 
•plaintiff  should  be  so  employed,  reckon- 
ing each  year  to  commence  from  20th 
May*,  for  so  long  as  plaintiff  and  de- 
fendant should  respectively  please : 
breach,  that,  after  plaintiff  had  con- 
tinued in  the  employment  two  years 
and  part  of  a  third,  defendant  would 
not  continue  plaintiff  in  the  employ- 
ment to  the  end  of  the  third  year,  but 
discharged  him. 

Plea,  that  defendant  offered  to  pay 
plaintiff  a  sum  of  money  larger  than 
plaintiff  would  have  been  entitled  to  if 
a  reasonable  notice  of  determining  the 
agreement  had  been  given,  and  required 
plaintiff  to  quit  immediately,  and  at  the 
same  time  gave  him  a  reasonable  notice 
of  defendant's  intention,  in  case  the 
tender  was  refused,  to  put  an  end  to 
the  agreement,  to  wit  at  the  end  of 
three  weeks  from  3d  October  instant ; 
the  plaintiff  refused  to  accept  and  quit, 
whereupon  defendant  discharged  him 
at  the  expiration  of  the  notice;  and 
that  defendant  was  still  ready  to  pay 
the  sum  tendered.    On  demurrer, 

Held,  that  the  contract  alleged  in 
the  declaration  and  confessed  in  the 
plea,  was  determinable  only  by  notice 
ending  with  a  current  year;  and,  there- 
fore, that  the  plea  was  no  answer. 
Williams  v.  Byrne,  177. 

2.  What  degree  of  misconduct  warrants 
discharge. 

Declaration  in  assumpsit  stated  that, 
in  consideration  that  plaintiff,  at  de- 
fendant's request,  would  enter  into  his 
employ  as  teacher  of  Frenchand  draw- 
ing in  defendant's  school  for  a  year,  at 
a  yearly  salary,  defendant  undertook, 
&c,  to  retain  and  employ  plaintiff  for 
the  time  aforesaid  in  that  capacity  and 
on  those  terms:  that  plaintiff  entered 
into  the  employ,  and  was  willing  to 
remain  &c,  but  defendant,  during  the 


term,  without  notice  or  reasonable 
cause,  discharged  plaintiff,  and  refused 
to  pay  him  from  that  time.  Plea,  that, 
when  defendant  retained  plaintiff,  and 
defendant  made  the  promise,  as  in  the 
declaration  mentioned,  plaintiff,  in 
consideration  of  the  premises,  promised 
well,  &c,  to  serve  him  in  the  said 
capacity,  and  not  to  absent  himself 
except  during  vacations  appointed  by 
plaintiff :  that  defendant  retained  plain- 
tiff, as  in  the  declaration  mentioned, 
on  the  faith  and  in  consideration  of 
such  promise,  and  was  always  ready  to 
continue,  &c,  until  plaintiff's  miscon- 
duct after-mentioned:  that  defendant 
appointed  a  vacation,  to  cease  on  a 
certain  day,  when  plaintiff  was  to  re- 
turn to  the  school  and  resume  his 
duties;  that,  on  that  day,  the  pupils 
returned,  and  the  school  recommenced, 
as  plaintiff  knew;  that  plaintiff  did  not 
return  to  the  school  and  resume  his 
duties,  but  wrongfully  absented  himself 
for  a  long  and  unreasonable  period, 
without  reasonable  cause  or  defendant's 
consent;  whereby  defendant  was  de- 
layed and  injured  in  respect  of  divers 
matters  and  businesses  in  which  he 
would  have  employed  plaintiff  in  his 
said  situation  and  capacity  during  that 
period,  and  was  forced  to  endeavour 
to  procure  another  person  to  serve  him 
in  that  capacity  instead  of  plaintiff; 
whereupon  it  became  lawful  and  ne- 
cessary for  him  to  discharge  plaintiff ; 
wherefore,  &c.  Plaintiff  having  pleaded 
over,  and  defendant  having  obtained  a 
verdict,  Held, 

1.  That  the  plea  neither  shewed  that 
the  contract  was  put  an  end  to,  nor 
that  defendant  had  a  right  to  dissolve 
it. 

2.  That  it  sufficiently  confessed  the 
declaration,  and  that  plaintiff  therefore 
was  entitled  to  judgment  non  obstante 
veredicto. 

3.  Per  Patteson  J.,  that,  if  the  plea 
had  not  confessed  the  declaration,  a 
repleader  must  have  been  awarded, 
and  that  the  Court  for  that  purpose 
would  have  remoulded  the  rule  nisi 
obtained  for  judgment  non  obstante 
veredicto.  Fillieul  v.  Armstrong,  551. 
3.  Remedy  for  improper  discharge. 

Where  a  servant,  under  a  quarterly 
hiring,  is  discharged  by  his  master  with- 
out sufficient  cause  in  the  middle  of 
the  quarter,  semble,  that  he  cannot  re- 
cover 
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cover  wages  for  the  whole  quarter 
under  a  count  in  indebitatus  assumpsit 
for  work  and  labour;  although  after 
the  dismissal  he  tendered  himself  to 
serve  through  the  remaining  part  of 
the  quarter. 

But,  at  all  events,  a  servant  im- 
properly dismissed  in  the  middle  of  a 
quarter,  and  who  tendered  himself,  but 
was  not  allowed,  to  serve  through  the 
remaining  part  of  the  quarter,  cannot 
recover  wages  for  such  part  in  an  action 
of  indebitatus  assumpsit  for  work  and 
labour,  commenced  before  the  quarter 
ended.  Smith  v.  Hay  ward,  544. 
III.  Remedy  of  servant.    Ante,  II. 

MATERIALITY. 

Of  averment  of  quantity,  1.  Pleading, 
XXIII.  2. 

MATTERS  IN  DIFFERENCE. 

Arbitration. 

MAYOR. 

Municipal  Corporation,  V. 

MEMORANDUM  IN  WRITING, 
pp.  49.  86.    Statute,  X.  XXXIII. 

MERGER. 

Of  life  estate  in  fee,  on  devise  of  rever- 
sion in  fee,  195.    Copyhold,  IV.  2. 

MERITS. 

What  is  a  decision  on  the,  471.  Poor, 
XII.  2. 

MIDDLESEX. 

Trial  of  undefended  causes  in,  11.  Prac- 
tice, XVII. 

MINES. 

I.  Office  of  barmaster,  565.    Office,  I. 

II.  Tortious  taking  of  coals,  426.  Ex- 
ecutor, II. 

MISCONDUCT. 
Own  Act. 

MISDESCRIPTION. 
Of  hiring  and  service,  in  respect  of  the 
time,  425.    Poor,  XIII.  2. 


MISDIRECTION. 
Jury. 

MISNOMER. 

Of  defendant,  in  process,  522.  Bail 
Court,  II. 

MISREPRESENTATION. 

I.  Of  character,  49.    Statute,  X. 

II.  When  it  may  be  given  in  evidence, 
so  as  to  prevent  an  estoppel,  447. 
Ejectment,  IV.  3. 

MISTAKE. 

I.  When  it  is  immaterial  whether  it  has 
actually  misled,  423.    Poor,  XIII. 

II.  When  it  may  be  explained  so  as  to 
prevent  an  estoppel,  447.  Ejectment, 
IV.  3. 

III.  By  sessions  on  a  point  of  law,  how 
rectified,  27.    Sessions,  I.  5. 

IV.  Of  burgesses  misled  by  an  unau- 
thorised notice  of  the  mayor,  965. 
Statute,  XL  IV.  5. 

MITIGATION. 

I.  Of  damages,  14 J.  223.  Libel,  IV. 
Principal  and  Surety. 

II.  Matter  in,  how  urged  on  bringing 
defendant  up  for  judgment,  593.  Prac- 
tice, XXVI. 

MONEY  HAD  AND  RECEIVED. 

Assumpsit. 

MORTGAGE. 

I.  Mortgagee. 

His  rights  against  a  party  let  into  pos- 
session under  an  agreement  lor  lease, 
451.    Landlord  and  Tenant,  I.  1. 

II.  When  a  prior  mortgage  by  vendor 
cannot  be  set  up  as  a  defence  in  eject- 
ment brought  by  vendee,  157.  Es- 
toppel, VIII.  2. 

III.  After  judgment  in  ejectment. 

When  mortgagee  cannot  hold  posses- 
sion without  a  writ  of  possession, 
610.    Ejectment,  V. 

MOTION. 
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MOTION. 

I.  To  quash  return  to  mandamus,  925. 
Mandamus,  V. 

II.  To  set  aside  award.  Arbitration. 

MUNICIPAL  CORPORATION. 

I.  When  merely  trustees  730.  Statute, 
XLIV.  8. 

II.  Quo  warranto  against  freeman,  745. 
Quo  Warranto,  III.  1. 

III.  Burgess  roll. 

Omission  of  councillor  from,  966. 
Statute,  XLIV.  3. 

IV.  Election  of  councillors. 

1.  What  notice  of  vacancy  to  be  sup- 
plied necessary,  215.    Post,  IV.  8. 

2.  Proceeding  on  vacancy  by  bank- 
ruptcy, 963.    Statute,  XLIV.  5. 

3.  Defect  in  title  of  presiding  officer, 
430.    Statute,  XLV.  1. 

4.  Notice  of  disqualification  should  be 
given,  960.    Statute,  XLIV.  2. 

5.  Votes  when  thrown  away  on  dis- 
qualified candidate,  960.  Statute, 
XLIV.  2. 

6.  Votes  thrown  away  as  given  for  too 
many  candidates,  215.  963.  Post, 
IV.  8.    Statute,  XLIV.  5. 

7.  Defective  act  of  councillors  how 
cured,  433.    Statute,  XLV.  2. 

8.  What  admission  causes  the  office  to 
be  full. 

In  a  ward  of  a  borough,  one  of  the 
councillors,  the  ward  having  six,  was 
chosen  for  alderman.  His  place  was 
not  filled  up  till  the  next  annual  elec- 
tion of  councillors.  At  that  election, 
no  notice  was  given  that  his  place  was 
to  be  supplied.  Some  of  the  voting- 
papers  had  three  names,  some  two. 
The  majority  on  all  the  papers  taken 
together,  and  also  on  the  papers  having 
three  names,  was  for  A.,  B.,  and  C. 
On  the  papers  having  two  names  only, 
it  was  for  Y.  and  Z,  The  alderman 
and  assessors  for  the  ward  declared  A., 
B.,  and  C.  duly  elected.  Afterwards, 
the  assessors  published  a  -declaration 
that  Y.  and  Z.  were  duly  elected.  A., 
B.,  and  C.  took  the  declaration  and 
acted.  Afterwards  Y.  and  Z.  took  the 
declaration,  and  demanded  to  act,  but 
were  not  permitted. , 

Held  (before  stat.  7  W.  4.  and  1  Vict, 
c.  78.)  that,  even  assuming  that  F.  and 


Z.  should  have  been  declared  duly 
elected,  the  office  was  full,  de  facto,  of 
A.,  B.,  and  C,  and  no  mandamus  could 
go  to  command  the  mayor,  &c,  to 
allow  Y.  and  Z.  to  act. 

A  rule  nisi  having  been  obtained  for 
a  mandamus  as  above,  Y.  and  Z.  after- 
wards obtained  a  rule  for  a  quo  war- 
ranto against  A.,  B.,  and  C.  The 
Court  refused  to  hear  the  two  rules 
discussed  together;  but,  after  dis- 
charging the  rule  for  a  mandamus  on 
argument,  they  made  the  rule  absolute 
for  a  quo  warranto.  Rex  v.  Winchester, 
215. 

V.  Mayor. 

Erroneous  notice  by,  effect  of,  963. 

Statute,  XLIV.  5. 
2.  When  not  bound  to  take  notice  of 

vacancy  in  council,  966.  Statute, 

XLIV.  3. 

VI.  Alderman. 

1.  Defect  in  election  of  proper  number, 
433.    Statute,  XLV.  2. 

2.  When  not  bound  to  take  notice  of 
vacancy  in  council,  966.  Statute, 
XLIV.  3. 

VII.  Town  council. 

1.  When  mandamus  does  not  lie  to 
admit  town  councillor,  419.  Man- 
damus, II.  2. 

2.  Occurrence  of  vacancies,  419.  Man- 
damus, II.  2. 

5.  Vacancy  by  bankruptcy,  963.  Statute. 
XLIV.  5. 

4.  Vacancy  by  omission  from  burgess 
roll,  966.  "Statute,  XLIV.  3. 

VIII.  Assessor. 

His  disqualification  from  being  elected 
a  town  councillor,  960.  Statute, 
XLIV.  2. 

IX.  Clerk  of  the  peace. 

How  far  he  differs  from  the  clerk  of 
the  peace  for  a  county,  756.  Statute, 
XLIV.  10. 

X.  Town  clerk. 

How  far  his  office  analogous  to  that  of 
clerk  of  the  peace  for  a  county, 
756.    Statute,  XLIV.  10. 

IX.  Borough  rate. 

1.  Notice  of  appeal,  to  whom  to  be 
given,  756.    Statute,  XLIV.  10. 

2.  Certiorari  when  taken  away,  417. 
Statute,  XLIV.  11. 

XII.  Compensation,    139.    730.  739. 
Statute,  XLIV.  7,  8,  9. 

MUTUALITY. 
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MUTUALITY. 
What  sufficient  to  support  an  agreement 
to  pay  the  assignee  of  a  bond  on  con- 
dition of  forbearance,  19.  Assumpsit,!. 

NAME. 

Misnomer  in  process,  when  immaterial, 
522.    Bail  Court,  II. 

NAVIGATION. 

Shipping. 

NEGATIVE  PREGNANT, 
p.  1.    Pleading,  XXIII.  2. 

NEGLIGENCE. 

I.  Of  obligee  of  surety  bond,  145.  Prin- 
cipal and  Surety,  I. 

II.  Of  party  insured,  40.    Insurance,  II. 

III.  Default  in  repair  of  a  ship,  when  not 
alleged  so  as  to  shew  gross  negligence, 
40.    Insurance,  II. 

NEW  ASSIGNMENT. 

I.  p.  167.  Contempt. 

II.  Second. 

How   far   restricted   by  first,  827. 
Sheriff,  II. 

NEW  TRIAL. 

I.  For  admission  of  improper  evidence, 
313.    Evidence,  XXVIII. 

II.  When  not  granted  on  statement  of 
counsel  as  to  what  took  place  at  the 
trial,  116.    Evidence,  IV.  2. 

III.  Costs  of  first  trial,  897.  n.   Costs,  1. 3. 

NEWGATE. 

Fees  of  clerk  of  court,  502.  Statute, 
XXX. 

NEWSPAPER. 

I.  What  not  proved  by  Stamp  Office 
copy,  223.    Libel,  IV. 

II.  Statutory  proof  of  publication, 
whether  available  to  prove  publication 
by  plaintiff;  22,3.    Libel,  IV. 

NEXT  PRESENTATION, 
p.  289.    Simon i/,  I. 


NOMINAL  BENEFIT. 
When  not  enforced  by  mandamus,  139. 
Statute,  XLIV.  7. 

NOMINAL  PLAINTIFF. 
In  ejectment. 

Costs  when  not  given  against,  14. 
Practice,  XIV. 

NON  ASSUMPSIT. 
What  cannot  be  given  in  evidence  under. 
Assumpsit,  VII. 

NON  EST  FACTUM. 

I.  Evidence  under  plea  ofj  to  action  on 
a  banker's  cheque,  114.  Statute, 
XXIII.  1. 

II.  Defence  in  reduction  of  damages. 
When  admissible,  143.    Principal  and 

Surety,  I. 

NON  OBSTANTE  VEREDICTO, 
p.  409.    Perambulation,  I. 

NON-JOINDER. 
In  error,  in  cases  of  felony,  60.  Error, 

NON-REPAIR, 
p.  136.    Landlord  and  Tenant,  V. 

NON-USER. 
Interruption  of  receipt  of  fees,  502. 
Statute,  XXX. 

NOTE. 

Bills  of  Exchange. 

NOTICE. 

I.  To  sheriff;  of  circumstances  rendering 
the  continuation  of  imprisonment  il- 
legal, J  67.  Contempt. 

II.  Whether  notoriety  is  equivalent  to 
it,  419.    Mandamus,  II.  2. 

III.  Notoriety  of  disqualification,  what 
effect  it  has,  in  default  of  notice,  as  to 
votes  given  for  the  disqualified  candi- 
date, 960.    Statute,  XLIV.  2. 

IV.  That  a  certain  general  act  of  par- 
liament is  on  the  point  of  being  passed, 
159.    Statute,  XLIV.  7. 

V.  Request 
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V.  Request  when  not  tantamount  to, 
167.  Contempt. 

VI.  Of  putting  an  end  to  contract. 

1.  Effect  of  not  giving,  544.  Master 
and  Servant,  II.  3. 

2.  Termination   of  contract  by,  177. 
Master  and  Servant,  II.  1. 

VII.  1.  Of  avoidance  of  living,  when  im- 
material, 289.    Simony,  I. 

2.  By  knowledge  of  mutual  agent,  29. 
Shipping,  I.  1. 

VIII.  That  a  cause  is  defended,  11. 
Practice,  XVII. 

IX.  Of  proceeding. 

Term's  notice   when    required,  14. 
Practice,  XIV. 

X.  To  bail  of  issuing  Sci.  Fa.,  261. 
Bail,lll. 

XI.  Of  application  in  bastardy,  who  must 
sign,  480.    Poor,  I.  4. 

XII.  Of  appeal. 

1.  Against    order  of  removal,  471. 
Poor,  XII.  2. 

2.  Against  borough-rate,  756.  Statute, 
XLIV.  10. 

XIII.  Of  vacancies  to  be  supplied  under 
Municipal  Corporation  Act,  when  ne- 
cessary, 215.  Municipal  Corporation, 
IV.  8. 

XIV.  Unauthorised  by  mayor  of  borough, 
effect  in  misleading  the  burgesses,  96-5. 
Statute,  XLIV.  5. 

XV.  In  pleading. 

When  it  must  be  alleged.  Pleading, 
XIX. 

NOTORIETY. 
Whether  equivalent  to  notice,  419.  960. 
Mandamus,  II.  2.    Statute,  XLIV.  2. 

NUISANCE. 
By  erecting  stall  in  old  market-place,  95. 
Market,  I. 

NUMBER. 

I.  Of  days  from  teste  to  return  of  writ, 
281.    Mandamus,  VI .  3. 

II.  In  pleading. 

1.  Averment  when  material,  1.  Plead- 
ing, XXIII.  2. 

2.  Traverse  of,  1.  Pleading,  XXIII.  2. 

III.  Of  officers  to  sign  notice  in  bastardy, 
480.    Poor,  I.  4. 
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IV.  Of  names  in  voting-papers,  215.  963. 
Municipal  Corporation,  IV.  8.  Statute, 
XLIV.  5. 

OBJECTION. 

I.  To  admissibility  of  document,  when  to 
be  taken,  114.    Statute,  XXIII.  1. 

II.  Available  on  appeal.    Poor,  XIII. 

OFFICE. 
I.  Who  cannot  be  grantee. 
A  person  who  has  an  interest  incom- 
patible with  the  office. 
By  the  custom  of  a  lordship  in  a 
lead-mining  district,  there  was  an  officer 
called  a  barmaster,  appointed  by  the 
lord  to  see  that  the  duties  of  lot  and 
cope,  &c,  were  properly  accounted  for 
to  the  lord ;  to  be  indifferent  and  to 
do  justice  between  miner  and  miner, 
and  miner  and  adventurer,  and  the 
miner  and  the  lord ;  to  apportion  veins 
of  ore  newly  discovered  between  the 
discoverer  and  other  adventurers,  and 
the  lord;  to  enforce  proper  working 
of  the  veins ;  to  keep  a  dish  by  which 
all  the  ore  was  to  be  measured;  to 
punish  small  depredations,  and  to  col- 
lect fines.  In  case  of  certain  defaults, 
he  was  himself  liable  to  fines,  payable 
to  the  lord  of  the  field  or  his  farmer. 
Certain  disputes  within  the  lordship 
were  tried  at  a  customary  court  called 
the  barmote  court,  before  the  deputy 
stewards  and  a  jury,  who  were  sum- 
moned by  the  barmaster,  or  his  deputy, 
on  precept  from  the  deputy  steward. 
The  summoning  officer  selected  them 
at  his  discretion. 

The  lord  granted,  by  indenture,  to 
A.  for  years,  in  consideration  of  a 
certain  fine  and  rent,  all  the  mines  in 
the  district,  with  the  duties  of  lot  and 
cope,  and  also,  for  the  same  term,  the 
office  called  the  barmastership,  with  all 
profits,  &c,  thereto  belonging,  at  a 
rent,  with  a  proviso  for  re-entry,  if  the 
grantee  should  make  a  deputation  of 
the  office  without  license,  or  without 
having  such  deputation  enrolled. 

Held,  that  the  grant,  as  to  the  bar- 
mastership,  was  void,  because  the 
grantee  took  an  interest,  as  lessee  or 
farmer,  incompatible  with  the  duties  of 
barmaster. 

That  the  grant  was  not  void  as  giving 
incompatible  offices,  the  lease  not  con- 
ferring an  office. 

And 
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And  that,  on  an  issue  whether  or  not 
A.  was  barmaster  at  a  certain  time,  the 
verdict,  on  the  above  facts,  ought  to 
be  entered  in  the  negative.  Arlcwright 
v.  Cantrell,  565. 

II.  Incompatibility  of  offices,  565.  Ante, 

III.  Plenarty,  215.  254.  Mandamus,  I.  1. 
Municipal  Corporation,  IV.  8. 

IV.  Of  churchwarden,  254.  Mandamus, 

I.  1. 

V.  Of  town  councillor,  419.  Mandamus, 

II.  2. 

VI.  Remedy  for,  215.    Municipal  Cor- 
poration, IV.  8. 

VII.  Title  to,  how  tried,  966.  Statute, 
XLIV.  5. 


OFFICER. 

I.  Of  union,  480.    Poor,  I.  4. 

II.  Of  borough,  entitled  to  compensation 
under  Municipal  Corporation  Act,  who 
is,  750.  759.    Statute,  XLIV.  8,  9. 

OFFICES. 

Time  during  which  they  shall  be  kept 
open,  184.    Reg.  Gen. 

OMISSION. 

I.  To  take  out  certificate,  524.  Attorney, 
III. 

II.  From  burgess  roll,  966.  Statute. 
XLIV.  5. 


ONUS. 

Of  giving  or  taking  notice,  167.  Contempt. 
ORDER. 

I.  Of  maintenance,  807.    Poor,  XVII.  2. 

II.  Effect  of  variance  between  duplicate 
orders,  807.    Poor,  XVII.  2. 

III.  Of  removal  confirmed  on  appeal,  761. 
Poor,  XI.  2. 

IV.  Of  transportation  or  hard  labour, 
fees  on,  502.    Statute,  XXX. 

ORDER  OF  COURT. 
I.  Of  insolvent  debtors  directing  pro- 
visional assignee  to  convey  to  creditor 
assignee,  how  proved,  909.  Statute, 
XXXII.  1. 
Vol.  VII. 
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ORIGINAL. 

Examinations  under  commission  to  ex- 
amine witnesses,  when  required,  185. 
Evidence,  XIII. 

OUSTER. 

When  necessary  to  prevent  incumbent 
from  recovering  tithes  after  avoidance, 
289.    Simony,  I. 

OUTER  DOOR. 
Sheriff's  right  to  break  out,  827.  Sheriff, 

OVERSEER. 
Poor. 

OWN  ACT. 

I.  Own  negligence,  40.  145.  Insurance, 
II.    Principal  and  Surety,  I. 

II.  When  a  ground  for  refusing  criminal 
information,  277.  Criminal  Inform- 
ation, 1.  2. 

OWNER. 

Who  is,  so  as  to  be  entitled  to  compen- 
sation for  lands  taken  for  a  turnpike 
road,  124.    Compensation,  II.  1. 

PARISH. 

I.  Boundary,  409.    Perambulation,  I. 

II.  Books,  409.    Perambulation,  I. 

III.  Church-rate. 

1.  Liability  to  repair  churches  and 
chapels,  880.  Ecclesiastical  Law.  VI. 

2.  To   pay   borrowed   money,  458. 
Pleading,  IX.  1. 

IV.  Mandamus  to  wardens,  overseers, 
and  inhabitants,  925.    Mandamus,  V. 

PAROL. 

I.  Agreement,  when  it  docs  not  vary  a 
bond,  19.    Assumpsit,  I. 

II.  Demise  of  hereditaments  partly  in- 
corporeal, 492.    Poor,  X.  1. 

III.  Oral  explanation  of  written  instru- 
ment. 192.    Poor,  X.  1. 

3  \  PARTI- 
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PLACE. 


PARTICULAR  TENANT. 
Effect  of  his  admittance,  195.  Copyhold, 
IV.  2. 

PARTICULARITY. 
In  pleading.    Pleading,  IX. 

PARTIES. 

As  to  awarding  costs  against  an  attorney 
when  not  personally  a  party,  608. 
Criminal  Information,  II. 

PASTURE. 
Right  of  common,  how  pleaded,  698. 
Pleading,  XIII. 

PATRON, 
p.  289.    Simony,  I. 

PAYMENT. 

I.  Pleading, 

1.  Put  in  issue  by  traverse  of  payment 
and  acceptance  in  satisfaction,  134. 
Replication,  IV. 

2.  Part  payment,  how  it  may  be 
pie  ided,  generally  to  several  counts, 
164.    Plea,  III. 

II.  Evidence. 

May  be  proved  by  agent,  to  whom 
money  was  given  to  pay  with,  917. 
Bills  of  Exchange,  III.  ] . 

PAYMENT  OF  COSTS. 
Costs. 

PEACE. 
Justice  of  the.  Justice. 

PENANCE. 

Contumace  Capiendo. 

PENDENTE  LITE. 
Alteration  oflaw,  430.  433.  441.  Statute, 
XLV. 

PERAMBULATION. 

I.  Custom  to   pass  through  dwelling- 
houses. 

Plea,  to  trespass  for  breaking  and 
entering  plaintiff's  dwelling-house,  that 


the  house  was  in  the  parish  of  B.,  in 
which  there  was  an  immemorial  custom 
for  all  the  parishioners  to  go  through 
the  house,  upon  their  perambulations 
of  the  parish  boundaries,  on  the  Thurs- 
day in  Rogation  week,  every  third  year; 
and  justification  under  the  custom. 
Issue  being  joined  on  a  traverse  of  the 
custom,  and  a  verdict  found  for  the  de- 
fendants. Held,  on  motion  for  judg- 
ment non  obstante  veredicto,  that  it 
could  not  be  assumed,  on  this  plea, 
that  the  house  stood  on  the  boundary ; 
and  that  the  custom  was  therefore 
bad,  as  pleaded. 

Entries  in  the  parish  books,  recording 
the  fact  that  the  perambulations  had 
taken  a  particular  line,  would  not  be 
evidence  upon  such  an  issue.  Taylor 
v.  JDevey,  409. 
II.  Evidence  of  line,  409.    Ante,  I. 

PERFORMANCE. 

I.  Of  covenant. 

Whether  in  certain  cases  impossibility 
is  a  defence,  798.    Covenant,  I. 

II.  Substantial,  where  formal  is  impos- 
sible, 919.    Char  ter-P  arty. 

PERMISSIVE  WASTE, 
p.  540.  Waste. 

PERSONAL  LIABILITY. 
Of  parish  officers,  925.    Mandamus,  V. 

PILOT. 

Effect  of  implied  warranty  of  seaworthi- 
ness as  to,  40.    Insurance,  II. 

PLACE. 

I.  How  to  be  stated  in  jurat  of  affidavit, 
190.    Criminal  Information,!.  1. 

II.  Allegation  of  in  pleading,  843.  Plead- 
ing. 

III.  County  when  sufficient  in  arrest  of 
judgment,  240.  Probate. 

IV.  In  which  letters  tendered  in  evidence 
are  found,  313.    Evidence,  XXVIII. 

V.  Of  prosecutor's  misconduct,  when  im- 
material, 277.  Criminal  Information, 
I.  2. 

PLAINTIFF. 


PLAINTIFF. 


PLAINTIFF. 

I.  Nominal. 

Costs  when  not  given  against  in  eject- 
ment, 14.    Practice,  XIV. 

II.  Provocation  by,  225>    Libel,  IV. 

III.  Evidence  of  publication  of  news- 
paper by,  225.    Libel,  IV. 

IV.  Own  misconduct  or  negligence,  40. 
143.  277.  Insurance,  II.  Principal 
and  Surety.  Criminal  Information,  I.  2. 

PLEA. 

I.  Pleaded  to  several  counts. 

When  not  divisible,  595.    Set-off,  I. 

II.  When  it  confesses  the  contract  in 
the  declaration  though,  it  professes  to 
add  further  terms,  557.  Master  and 
Servant,  II.  2. 

III.  How  far  plea  may  identify  causes  of 
action  alleged  in  different  counts  of 
declaration. 

To  a  declaration  on  indebitatus  as- 
sumpsit for  four  causes  of  action,  with 
one  promise  and  breach,  defendant 
pleaded,  as  to  2/.,  "  parcel  of  the  said 
several  sums,"  payment  and  acceptance 
in  satisfaction  of  all  the  damages  by 
reason  of  non-performance  of  the  said 
promises  as  to  the  2/. 

Held,  good,  on  special  demurrer, 
though  the  plea  did  not  state  to  which 
cause  of  action  the  payment  applied. 
Mitchell  v.  Townley,  164. 

IV.  In  the  disjunctive,  when  bad  as  tra- 
versing several  material  facts,  1.  Plead- 
ing, XXIII.  2. 

V.  How  far  a  party  is  estopped  from  avail- 
ing himself  of  the  duplicity  of  his 
own  plea,  161.    Replication,  II.  1. 

VI.  In  denial. 

Time  given  to  drawer  of  accommoda- 
tion bills  by  substituting  other  bills 
in  payment  without  the  knowledge 
of  the  defendant  (acceptor),  when 
not  partly  a  plea  in  denial,  161. 
Replication,  II.  1. 

VII.  What  defence  not  pleadable  to  debt 
on  surety-bond,  143.  Principal  and 
Surety,  I. 

VIII.  Claim  of  right  of  common  for 
thirty  years,  698.    Pleading,  XIII, 
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IX.  Claim  of  right  of  common  by  virtuu 
of  possession,  698.    Pleading,  XIII. 

X.  Custom  to  perambulate  bound  tries 
ill  pleaded,  409.    Perambidation,  I. 

XI.  Determination  of  contract  by  notice, 
177.    Master  and  Servant,  II.  1. 

XII.  Justifying  imprisonment  under  com 
mitment  for  contempt  in  equity,  167. 
Contempt. 

XIII.  Of  non-performance  by  plaintilK 
when  bad  for  duplicity,  1.  Pleading, 
XXIII.  2. 

XIV.  Payment. 

As  to  part,  when  it  need  not  identify 
what  part,  164.    Ante,  III. 

XV.  Set  off. 

Not  divisible  when  pleaded  to  several 
counts,  595.    Set-off,  I. 

XVI.  Breach  of  implied  warranty  of  sea- 
worthiness, ill  pleaded,  40.  Insurance, 
II. 

XVII.  To  trespass  against  sheriff  for 
breaking  outer  door,  that  having  ex- 
ecuted a  fi.  fa.  he  broke  out,  827. 
Sheriff,  II. 

XVIII.  Practice. 

Delivery  of  in  ejectment,  972.  Reg. 
Gen. 
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I.  Form  of  action.  Action. 

II.  Confession. 

Want  of,  when  ground  for  a  repleader, 
557.    Master  and  Servant,  II  2. 

III.  Admission  by.    Evidence,  XXIII. 

IV.  Defects  cured  by  pleading  over. 

1.  Insufficient  description  of,  1.  i.  q., 
843.  Replevin,  I. 

2.  Insufficient  description  of  goods 
taken,  843.    Replevin,  I. 

3.  It  makes  no  difference  that  the 
pleading  over  is  demurred  to,  845. 
Replevin,  I. 

V.  Rule  that  the  answer  must  be  con- 
formable to  the  allegations  answered. 
Plea  bad  for  importing  a  coiulition  not 

contained  in  the  con ti  act  declared 
upon,  177.  Master  and  Servant, 
II.  1. 

VI.  Rule  that  a  pleading  is  not  supported 

,1  X  9  on 
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on  different  grounds  from  those  relied 
on  by  the  party  pleading. 

1.  Plea  of  prescription  not  construed 
as  a  claim  of  right  by  possession 
merely,  698.    Post,  XIII. 

2.  Plaintiff  cannot  recover  for  permis- 
sive waste  on  a  declaration  for  vo- 
luntary waste,  540.  Waste. 

VIL  Pleadings  must  not  be  too  large. 
Demurrer  to  the  whole  declaration  bad 
if  there  is  a  good  count,  844.  De- 
murrer, I. 

VIII.  Duplicity. 

1.  Plea  in  the  disjunctive  when  bad,  1. 
Post,^  XXIII.  2. 

2.  Replication  de  injuria,  when  not  bad 
for  duplicity,  as  putting  in  issue  more 
than  one  matter  of  defence,  161. 
Replication,  II.  1. 

5.  Party  pleading  double,  when  he 
cannot  object  to  duplicity  in  the  re- 
plication, 161.    Replication,  II.  1. 

IX.  Particularity. 

1.  Not  required  when  not  necessary 
for  the  information  of  the  Court. 
Mandamus  to  churchwardens,  to 

raise  a  rate  to  pay  principal  and  in- 
terest of  money  borrowed  on  the  credit 
of  parish  and  church-rates,  under  the 
church-building  acts,  53  G.  5.  c.  45., 
and  59  G.  3.  c.  154. 

Return,  that,  since  the  security  was 
given,  the  lender,  who  was  the  prose- 
cutor, had  become  bankrupt.  * 

Plea,  that  the  prosecutor  had  lent 
he  money  as  trustee  for  a  party  named, 
out  of  monies  vested  in  him  as  trustee, 
and  in  which  he  had  no  interest  except 
as  trustee. 

On  demurrer,  assigning  for  cause, 
that  the  nature  of  the  trust  did  not 
appear  :  Held  good.  Regina  v.  Bran- 
caster,  458. 

2.  What  required  in  pleading  custom 
of  trade,  1.    Post,  XXIII.  2. 

3.  What  not  required  in  plea  of  pay- 
ment as  to  part  pleaded  generally  to 
several  counts,  164.    Plea,  III. 

4.  What  not  required  in  plea  by  sheriff 
that  having  executed  a  fi.  fa.  in  a 
house  he  was  obliged  to  break  out, 
827.    Sheriff,  II. 

X.  Pleading  matter  of  evidence,  827. 
Sheriff,  II. 

XI.  Uncertainty. 

When  plea  of  payment  as  to  part  need 


not  distinguish  as  to  what  part,  164. 
Plea,  III. 

XII.  Excuse  of  performance. 

'  1.  Impossibility,  when  a  defence,  must 
be  pleaded,  798.    Covenant,  I. 
2.  Where  the  stipulation  has  been  sub- 
stantially    complied     with,  919. 
Charter-Party. 

XIII.  Prescription. 
Under  2  &  5  W.A.c.  71. 

Trespass  for  chasing  and  detaining 
cattle.  Plea,  that  defendant  was  pos- 
sessed of  a  messuage,  &c,  and  that  he 
and  all  occupiers  thereof  for  the  time 
being,  for  thirty  years  next  before  the 
time  when,  &c,  had  of  right  had,  and 
been  used,  &c,  to  have  common  of 
pasture  in  the  locus  in  quo,  that  the 
cattle  were  depasturing,  &c,  to  the 
disturbance  of  such  right  of  common, 
and  that  defendant  distrained,  &c. 

On  special  demurrer,  for  that  the 
right  was  not  claimed  to  have  been 
used,  &c,  thirty  years  before  the  com- 
mencement  of  the  suit,  Held, 

1.  That,  as  a  plea  under  stat.  2  &  3 
W.  4.  c.  71.,  the  plea  was  bad,  for  not 
claiming  the  right  either  so,  or  as  used, 
&c,  thirty  years  before  the  commence- 
ment of  some  suit.  As  to  which  latter 
averment,  queer e. 

2.  That  the  plea  could  not  be  con- 
strued as  claiming  right  of  common 
simply  by  virtue  of  possession,  assuming 
that,  if  so  construed,  it  would  have 
been  good.    Richards  v.  Fry,  698. 

XIV.  Custom. 

Usage  of  trade  ill  pleaded,  1.  Post, 
XXIII.  2. 

XV.  Right  of  party  pleading  generally. 

1.  How  far  landlord,  after  alleging  a 
demise  by  a  stranger  under  which 
rent  became  due,  must  shew  title  in 
his  avowry,  845.    Replevin,  I. 

2.  Avowry  under  21  H.  8.  c.  19.  s.  2., 
without  naming  tenant,  must  allege 
defendant's  seisin,  845.    Replevin,  I. 

3.  Replication  to  plea  of  bankruptcy 
of  prosecutor,  that  he  is  entitled 
only  as  trustee,  when  good  without 
shewing  the  trust,  458.    Ante,  IX.  1. 

.  4.  Performance.    Ante,  XII. 

XVI.  Right  of  party  pleading.  Consider- 
ation. 

1.  Waiver  of  another  remedy  must  be 
alleged  when  forming  part  of  the 
consideration,  108.   Bankrupt,  I. 

2.  When 
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2.  When  it  may  be  alleged  without 
laying  the  time,  841.    Demurrer,  I. 

XVII.  Negligence. 

Plaintiff's  negligence  in  not  repairing 
ill  pleaded,  by  not  shewing  that  in 
fact  he  could  have  repaired,  40.  In- 
surance, II. 

XVIII.  Scienter. 

Plaintiff's  knowlege  that  certain  repairs 
were  necessary  and  practicable  ill 
pleaded,  40.    Insurance,  II. 

XIX.  Notice. 

1.  Insufficient  plea  of  determination  of 
contract  by  notice,  177.  Master 
and  Servant,  II.  I. 

2.  Allegation  of  request,  when  not 
tantamount  to,  167.  Contempt. 

5.  Replication  of  circumstances  im- 
posing a  duty  on  defendant,  when 
bad  for  not  alleging  notice,  167. 
Contempt. 

XX.  Request. 

When  not  tantamount  to  allegation  of 
notice,  167.  Contempt. 

XXI.  Place.  m 

1 .  Justification  under  a  custom  to  per- 
ambulate boundaries  bad  for  not 
shewing  1.  i.  q.  to  be  on  the  bound- 
ary, 409.    Perambulation,  I. 

2.  Uncertain  description  of  1.  i.  q.  cured 
by  pleading  over,  845.  Replevin. 

5.  County  when  sufficient  local  de- 
scription in  arrest  of  judgment,  240. 
Probate. 

XXII.  Time. 

1.  When  it  need  not  be  stated  in  count 
on  account  stated,  841.  Demurrer, 
I. 

2.  When  it  need  not  be  stated  in  inde- 
bitatus count  for  goods  sold  and  de- 
livered, 841.    Demurrer,  I. 

5.  For  which  right  is  to  be  claimed  in 
pleading  prescription,  698.  Ante, 
XI1L 

4.  Replication  bad  for  not  limiting  the 
complaint  to  the  time  not  covered 
by  the  justification,  1C7.  Contempt, 

XXIII.  Quantity. 

1.  Uncertain  allegation  cured  by  plead- 
ing over,  845.    Replevin,  I. 

2.  Materiality. 

Declaration  stated  that  defendant 
bargained  for  and  bought  of  plaintiff, 
and  plaintiff  sold  him  a  quantity,  viz., 
not  less  than  5000  nor  more  than  6000 
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oak  trees,  of  the  height  of  &c,  and  at 
the  price  of  &c,  to  be  well  taken  up 
by  plaintiff  at  the  usual  and  proper 
time,  and,  within  a  reasonable  time 
after,  to  be  delivered  by  plaintiff  to  de- 
fendant, and  by  him  paid  for  on  de- 
livery as  aforesaid;  and  that,  in  con- 
sideration thereof,  and  that  plaintiff 
promised  to  take  up  &c9  and  deliver 
&c,  defendant  promised  to  accept  and 
pay  for  the  trees.  Averment,  that 
plaintiff  well  and  properly  took  up  for 
defendant  six  thousand  oak  trees  of  the 
height  &c.,  at  the  usual  and  proper 
time,  and  was,  within  a  reasonable 
time,  ready  to  deliver,  and  tendered, 
the  said  trees,  but  defendant  would 
not  accept,  &c. 

Plea,  that  plaintiff  did  not  well  and 
properly  take  up  for  or  tender  or  offer 
to  deliver  to  defendant  six  thousand  oak 
trees  of  the  height  &c.,  in  manner  and 
form  &c. 

Held,  1.  That  the  plea  was  not  bad, 
as  rendering  the  number  of  trees  ma- 
terial, because  the  number  had  been 
made  material  by  the  declaration,  the 
allegation  of  the  precise  number  being 
the  only  allegation  shewing  that  the 
number  taken  up  was  between  5000 
and  6000.  But,  2.,  that  the  plea  was 
bad  for  duplicity. 

Plea,  that,  by  the  usage  "  of  trade," 
and  according  to  the  terms  of  the  con- 
tract, it  was  plaintiff's  duty  not  to  take 
up  or  tender  the  trees  till  defendant 
should  give  an  order,  or  a  reasonable 
time  for  his  doing  so  should  have 
elapsed ;  and  that  defendant  had  not 
given  an  order,  nor  had  a  reasonable 
time  elapsed,  by  reason  whereof  the 
trees,  if  accepted,  would  have  been  of 
little  or  no  value  to  defendant.  Ad- 
mitted to  be  bad. 

Further  plea,  that  the  trees  which 
defendant  bargained  for  and  bought  of 
plaintiff  were  trees  then  growing  at  J/., 
and  that  the  trees  taken  up  and  ten- 
dered were  not  the  same  which  defend- 
ant bargained  for  and  bought,  nor  were 
they  trees  which,  at  the  time  of  the 
bargain,  &c.,  were  growing  at  M.  I  [eld 
bad,  as  amounting  to  the  general  issue. 
Smith  v.  Dixon,  1. 

XXIV.  Names  of  persons. 

Avowry  for  rent  due  from  a  person  un- 
known to  defendant,  143.  Replevin, 
1. 

S  X  5         XXV.  Ma- 


1022  PLEADING,  XXV.— XXXII.  8. 


POLL. 


XXV.  Materiality. 

Averment  of  number  when  material,  1. 
Ante,  XXIII.  2. 

XXVI.  Traverse. 

Of  quantity,  1.    Ante,  XXIII.  2. 

XXVII.  Negative   pregnant,  1.  Ante, 
XXIII.  2. 

XXVIII.  Construction  of.  Construction. 

XXIX.  What  must  be  specially  pleaded.. 

1.  Attorney  plaintiff's  bill  not  delivered, 
83.  Attorney,  VII.  2. 

2.  That  attorney  plaintiff  was  not 
admitted  of  the  particular  court,  956. 
Attorney,  VII.  1. 

XXX.  What    need  not  be  specially 
pleaded. 

1.  That  a  banker's  cheque  was  post- 
dated and  not  stamped,  1 14.  Statute, 
XXIII.  1. 

2.  Excuse  of  performance,  when,  919. 
Charter -Party. 

XXXI.  Under  statutes. 

1.  Avowry  under  21  H.  8.  c.  19.  s.  2. 
without  naming  tenant,  843.  Re- 
plevin, I. 

2.  Avowry  under  1 1  G.  2.  c.  19.  s.  22. 
without  shewing  title,  845.  Replevin, 

3.  Prescription,  2  &  3  W.  4.  c.  71.,  698. 
Ante,  XIII. 

XXXII.  In  particular  cases. 

1.  In  assumpsit  by  assignee  of  bond 
against  obligor,  19.    Assumpsit,  I. 

2.  In  assumpsit  against  acceptor  of  ac- 
commodation bills,  who  pleads  the 
substitution  of  other  bills  without 
his  knowledge,  161.  Replication,  II. 
1. 

3.  In  action  by  servant  against  master 
for  discharging  him,  177.  Master 
and  Servant,  II.  1 . 

4.  In  assumpsit  for  the  price  of  trees 
bargained  and  sold,  1.  Ante,  XXIII. 
2. 

5.  In  assumpsit  by  a  teacher  against  a 
schoolmaster,  who  had  dismissed  him 
for  defective  attendance,  557. 
Master  and  Servant,  II.  2. 

6.  In  action  against  sheriff  for  false  im- 
prisonment of  party  in  contempt  in 
equity,  167.  Contempt. 

7.  In  mandamus  to  lay  a  church-rate, 
458.  Ante,  IX.  1.  " 

8.  Custom  to  perambulate  boundaries, 
409.    Perambulation,  I. 


9.  General  plea  of  payment  to  several 
counts,  164.    Pleas  III. 

XXXIII.  Declaration.  Declaration,  I. 

XXXIV.  Demurrer.  Demurrer,  I. 

XXXV.  Plea.  Plea. 

XXXVI.  Replication.  Replication. 

XXXVII.  New  assignment.  New  Assign- 
ment. 

XXXVIII.  Issue. 

1.  What  put  in  issue  by  traverse  of 
payment,  and  acceptance  in  satisfac- 
tion, 134.  Replication,  IV. 

2.  Divisibility  of,  595.   Set-off,  I. 

XXXIX.  Intendment  after  verdict. 

1.  That  a  chapel  frequented  and  re- 
paired immemorially  by  the  inhabit- 
ants of  a  township,  who  were  also 
immemorially  exempt  from  contri- 
buting to  repairs  of  the  parish  church, 
was  coeval  therewith,  880.  Eccle- 
siastical Law,  VI. 

2.  When  refused,  409.  Perambulation, 
I. 

XL.  Judgment,  841.  Demurrer,  I. 
XLI.  Repleader.  Repleader. 

PLEADING  OVER, 
p.  845.  Replevin,  I. 

PLENARTY. 

I.  When  an  answer  to  application  for 
mandamus, 215. 419.  Mandamus,ll.  2. 
Municipal  Corporation,  IV.  8. 

II.  When  not  an  answer,  254.  Mandamus, 
I.  1. 

III.  Of  church,  289.    Simony,  I. 

PLURALITIES. 

p.  289.    Simony,  I. 

POLICY, 
p.  40.    Insurance,  II. 

POLL. 

Throwing  away  votes  at,  960.  963. 
Statute,  XLIV.  2.  5. 
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POOR. 

I  .Government  and  management. 

1.  By  overseers,  480.    Post,  5. 

2.  Assistant  overseer,  461.  Post,  II.  1. 

3.  As  part  of  union,  480.    Post,  5. 

4.  Mandamus  to  pay  money  for  support 
of  poor. 

When  absolute  in  the  first  instance, 
281.   Mandam  us,  VI .  3. 

5.  Who  shall  sign  notice  of  filiation. 
A  notice  of  application  for  an  order 

of  maintenance  on  the  putative  father 
of  a  bastard,  under  stat.  4  &  5  W.  4. 
c.  76.  s.  73.,  must  be  signed  by  a 
majority  of  the  aggregate  body  of 
churchwardens  and  overseers;  there- 
fore such  a  notice,  signed  only  by  two 
overseers  of  a  parish,  which  has  also 
two  churchwardens,  is  bad. 

Where  such  parish  forms  part  of  a 
union  qucere,  what  officers  should  make 
such  application  and  sign  such  notice  ? 

Per  Lord  Denman  C.  J.  The  re- 
quisite number  of  officers  must  actually 
sign  such  notice.  Reginav.  Cambridge- 
shire {Justices),  480. 

6.  Inspection  of  overseers'  accounts,  46 1 . 
Post,  II.  1. 

II.  Appeal  against  overseers'  accounts. 

1.  Assistant  overseer. 

Appeal  lies  against  the  accounts  of 
an  assistant  overseer,  unless  there  be 
any  limitation  in  the  warrant  of  ap- 
pointment, which  prevents  his  being 
accountable  to  the  parish. 

And  where,  in  a  case  stated  on  appeal 
against  such  accounts,  the  sessions  find 
that  the  assistant  executed  all  the  duties 
of  an  overseer,  this  Court  will  intend 
that  the  warrant  was  before  the  justices 
in  sessions,  and  was  not  limited  as  above 
mentioned. 

The  appeal  against  an  overseer's  ac- 
count, under  stat.  17.  G.  2.  c.  58.  s.  4., 
must  be  made  to  the  next  practicable 
sessions  after  the  account  is  published ; 
that  is,  after  it  has  been  deposited  with 
the  churchwardens  and  overseers  for 
public  inspection,  and  the  fact  of  de- 
positing bona  fide  made  known,  Rc~ 
gin  a  v.  Watts,  461. 

2.  Time  of  appeal,  461.    Ante,  1. 

III.  Persons  and  property  rateable. 

i.  Real  property  combined  with  ma- 
chinery. 

In  a  rate  laid  upon  buildings  to  which 


machinery  is  attached  for  the  purpose 
of  manufacture,  the  real  property  ought 
to  be  assessed  according  to  its  actual 
value  as  combined  with  the  machinery, 
without  considering  whether  the  ma- 
chinery be  real  or  personal  property, 
and  liable,  or  not,  to  distress  or  seizure 
under  a  fi.  fa.,  or  whether  it  would  go 
to  the  heir  or  executor,  or,  at  the  ex- 
piration of  a  lease,  to  the  landlord  or 
tenant.  Regina  v.  Guest,  951. 
2.  Principle  on  which  the  rateablevalue 
is  to  be  ascertained  under  the  ex- 
emption clauses  in  canal  acts. 
By  stat.  10  G.  3.  c.  114.  the  com- 
pany of  proprietors  of  the  canal  na- 
vigation from  Leeds  to  Liverpool  were 
incorporated  and  empowered  to  make 
a  canal,  with  towing  paths,  wharfs, 
quays,  &c,  and  to  impose  tolls  and 
duties ;  and  it  was  enacted  that  the 
tolls,  &c.,  should  at  all  times  thereafter 
be  exempted  from  the  payment  of  any 
taxes,  rates,  assessments,  or  impositions, 
other  than  such  as  the  land  which 
should  be  used  for  the  purpose  of  the 
navigation  would  have  been  subject  to 
if  that  act  had  not  been  made. 

Stat.  23  G.  5.  c.  47.  (for  incorpo- 
rating another  navigation  with  the 
canal,  and  for  amending  the  preceding 
act)  enacted  that  the  several  naviga- 
tions, cuts  or  canals,  and  the  tolls, 
&c,  to  be  taken  on  the  same,  should 
at  all  times  be  exempt  from  the  pay- 
ment of  any  taxes,  rates,  assessments, 
or  impositions,  other  than  such  as  the 
land  which  had  been  or  should  be  used 
for  the  purpose  of  such  navigations, 
&c,  were  or  would  have  been  subject 
to  if  that  act  had  not  been  made;  and 
that  such  navigations,  cuts,  or  canals, 
should  not  be  subject  to  the  payment 
of  any  taxes,  &c,  except  such  as  had 
been  and  then  were  usually  charged 
and  assessed  thereon ;  but  this  was  not 
to  exempt  any  quay,  wharf,  warehouse, 
or  other  house;  and  the  clause  in  the 
previous  act,  exempting  the  tolls,  &c, 
from  taxes,  rates,  &c,  was  declared  to 
be  repealed. 

Stat.  59  G.3.  c.  cv.  (local  and  per- 
sonal, public),  for  enabling  the  com- 
pany to  make  additional  cuts,  &c, 
declared  that  the  clauses,  powers,  pro- 
visions, limitations,  restrictions,  ex- 
emptions, matters,  and  things, contained 
in  the  former  acts  (except  such  as  had 
before  been  repealed,  or  were  by  that 
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act  repealed  or  altered),  should  extend 
to  the  purposes  of  that  act  as  if  re- 
enacted  ;  and  that  the  lands,  dwelling- 
houses,  wharfs,  quays,  warehouses,  lock- 
houses,  and  other  houses  of  the  com- 
pany, should  be  rateable  to  the  poor, 
the  lands  according  to  the  quantity  and 
quality,  and  the  dwelling-houses,  wharfs, 
quays,  warehouses,  lock-houses,  and 
other  houses,  according  to  the  nature 
and  respective  uses,  dimensions,  and 
descriptions  thereof,  and  should  be 
assessed  in  like  manner  as  lands  of  a 
like  quality,  and  as  dwelling-houses, 
warehouses,  lock-houses,  and  other 
houses  of  like  and  similar  size,  nature, 
dimension,  or  description,  in  the  re- 
spective parishes,  &c,  where  the  same 
should  be  situate,  were  or  should  be 
assessed  and  charged ;  the  rates,  duties, 
and  other  personal  property  of  the 
company  to  be  assessed  as  other  per- 
sonal property  in  the  said  parishes,  &c. 

Held,  on  a  case  stated  as  to  poor- 
rate  in  the  parish  of  Liverpool,  where 
no  personal  property  was  assessed  to 
to  the  poor. 

1.  That  the  land  occupied  by  the 
canal,  basins,  and  towing  paths,  being 
part  of  the  original  line,  was  to  be  rated 
according  to  the  general  value  borne 
at  the  time  of  the  rate  by  the  land  im- 
mediately adjoining,  not  excluding  the 
value  which  such  land  derived  from 
the  vicinity  of  the  canal,  but  not  reckon- 
ing the  value  which  such  land  would 
acquire  if  applied  to  the  purposes  of  a 
canal. 

2.  That  the  land  occupied  by  cuts 
and  basins  not  being  in  the  line  pre- 
scribed in  any  of  the  acts,  was  to  be 
rated  on  the  same  principle. 

5.  That  wharfs  and  quays  adjacent 
to  the  last-mentioned  cuts  and  basins 
were  to  be  rated  as  similar  property 
adjacent,  not  excluding  the  value  which 
such  adjacent  property  derived  from 
the  vicinity  of  the  cuts  and  basins. 
Regina  v.  Leeds  and  Liverpool  Canal 
Company,  671. 

IV.  Liability  to  maintain. 

Effect  of  mother's  marriage  on  right 
to  remove  bastard  to  its  settlement, 
819.  Post,V. 

V.  Settlement  by  birth. 

May  be  acted  upon  notwithstanding 
subsequent  marriage  of  mother. 
A  woman  settled  in  parish  C,  bore  a 


bastard  child  there  before  the  passing 
of  stat.  4  &  5  W.4.  c.  76.,  and  it  was 
placed  for  nurture  in  parish  W.  She 
then  married,  and  lived  with  her  hus- 
band, in  parish  K.,  the  child  remaining 
in  W.  The  child,  becoming  afterwards 
chargeable  to  Wvwhile  under  the  age 
of  sixteen,  was  removed,  by  order  of 
justices,  to  C. 

Held,  that  the  removal  was  proper, 
and  consistent  with  stat.  4  &  5  W.4. 
c.  76.  s.  57.    Regina  v.  Wendron,  819. 

VI.  Settlement  by  parentage. 

1.  When  marriage  of  parents  may  be 
disputed,  notwithstanding  a  former 
order  removing  them  as  man  and 
wife,  761.    Post,  XI.  2. 

2.  How  the  settlement  of  a  bastard  is 
affected  by  mother's  subsequent 
marriage,  819.    Ante,  V. 

VII.  Settlement  by  hiring  and  service. 

1.  Restriction  of  respondent  to  the  date 
mentioned  in  the  pauper's  examin- 
ation, 423.    Post,  XIII.  2. 

2.  What  is  an  exceptive  hiring. 

In  a  case  of  settlement  submitted  to 
this  Court  by  the  sessions,  it  appeared 
that  the  pauper,  on  hiring  himself  for 
a  year,  told  the  master  (while  making 
the  bargain)  that  he  should  want  a 
holiday  to  go  to  his  feast,  and  the 
master  agreed  that  he  should  have  one 
for  that  purpose.  The  time  and  du- 
ration of  absence  were  not  specified. 
When  the  feast  was  at  hand,  the  pau- 
per, on  a  Sunday,  told  his  master  that 
he  wanted  to  go,  and  the  master  said 
he  might  go  till  Tuesday  night,  which 
the  pauper  did.  The  case  stated,  that 
the  sessions  thought  a  settlement  was 
obtained,  inasmuch  as  there  was  no 
distinct  period  named  for  the  holiday, 
though  it  might  be  implied  from  the 
conversation  that  the  pauper  would 
expect,  according  to  the  contract,  two 
or  three  days  to  go  to  his  feast;  and 
the  sessions  discharged  an  order  re- 
moving the  pauper  to  his  birth-settle- 
ment, subject  to  the  opinion  of  this 
Court  on  the  above  point. 

Held,  that  the  hiring  was  exceptive. 
Order  of  sessions  quashed.  Regina  v. 
Threkingham,  866. 

VIII.  Settlement  by  apprenticeship. 
Effect  of  antedating  the  indenture. 

Father  and  son  executed  an  inden- 
ture, by  which  the  son  was  bound  ap- 
prentice 
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prentice  to  the  father,  as  a  tailor,  for 
seven  years,  antedating  the  instrument 
by  two  years.  The  sessions  found  that 
this  was  fraudulently  done,  to  evade 
the  provisions  of  stat.  SEliz.  c.  4.,  and 
obtain  the  benefit  of  a  seven  years' 
service  by  serving  five. 

Held,  that  the  sessions  were  war- 
ranted in  this  conclusion,  and  that  no 
settlement  was  gained  by  residence 
under  such  apprenticeship,  although 
the  parish  insisting  on  the  settlement 
was  not  party  to  the  fraud.  Regina  v. 
Barmston,  858. 

IX.  Settlement  by  estate. 

1.  What  interest  sufficient. 
Pauper,  by  deed  recited  to  be  made 

for  the  purpose  of  paying  his  creditors, 
conveyed  his  freehold  estates  and  as- 
signed his  personal  property  to  A.,  Z?., 
and  C.j  in  trust  to  sell,  and  to  receive 
the  proceeds  and  rents,  &c.  By  the 
same  deed  he  covenanted,  on  request 
made  by  the  trustees,  to  surrender  his 
copyhold  estates  in  JD.  to  their  use,  or 
as  they  should  appoint,  and  in  the 
meantime  to  stand  seised  of  the  same 
in  trust  for  them  ;  and  A.,  B.,  and  C, 
were  to  stand  possessed  of  and  in- 
terested in  the  copyhold  on  the  same 
trusts  as  the  freehold.  It  was  further 
declared  that  A.,  i?.,  and  C,  were  to 
be  possessed  of,  and  interested  in,  the 
monies  to  arise  or  be  collected  as  above 
mentioned,  in  trust  to  pay  the  pauper's 
creditors ;  and,  if  there  should  be  any 
surplus,  to  repay  it  to  him,  his  execu- 
tors, &c. 

While  the  above  trusts  continued, 
and  before  the  copyhold  was  surren- 
dered, pauper  resided  forty  days  in  the 
parish  in  which  the  copyhold  lay,  but 
not  on  the  estate. 

Held,  that  he  gained  a  settlement  by 
such  residence.    Rex  v.  Ardleigh,  70. 

2.  What    residence    sufficient,  70. 
Ante,  1. 

X.  Settlement  by  renting  a  tenement. 
1.  Nature  of  the  demise. 

Where  a  notice,  under  stat.  4  &  5 
W.  4.c.  76.  s.  81.,  states,  as  the  ground 
of  appeal  against  an  order  of  removal, 
that  the  pauper  was  settled  in  a  third 
parish,  not  adding,  as  a  ground,  that 
lie  had  no  settlement  in  the  appellant 
parish,  the  respondents  are  not  bound 
to  prove  a  settlement  there. 

If,  in  proof  of  a  settlement  by  renting 


a  tenement,  under  stat.  6  G.  4.  c.  57. , 
a  writing  not  under  seal  be  produced, 
demising  land,  and  also  professing  to 
demise  incorporeal  hereditaments,  at  an 
entire  rent,  evidence  may  be  given  to 
shew  how  much  of  such  rent  the  land 
was  worth.  And,  if  the  amount  is  10/. 
a  year,  and  the  land  has  been  occupied, 
and  rent  paid,  according  to  the  statute, 
the  settlement  is  good. 

The  instrument  above  described  re- 
served a  rent  of  75/.,  and  had  a  stamp 
of  \l.  105.  Held  sufficient:  and  that 
the  writing  did  not  require  to  be 
stamped  as  a  lease  not  otherwise  charged, 
under  stat.  55  G.  5.  c.  184.  sched.  part 

1.  Regina  v.  Hoclcworthy,  492. 

2.  Nature  of  the  tenement,  492.  Ante, 
.  \. 

XI.  Order  of  removal. 

1.  Right  to  remove  bastard  to  its  own 
settlement  notwithstanding  mother's 
marriage,  819.    Ante,  V. 

2.  Confirmed  on  appeal,  when  not 
conclusive. 

D.  and  E.  were  removed  by  an 
order  describing  them  as  man  and  wife, 
with  their  six  children,  named  in  the 
order  of  removal,  to  W.  The  order 
was  appealed  against.  Pending  the 
appeal,  the  parish  officers  of  W.  insti- 
tuted a  suit  in  the  Spiritual  Court,  to 
dissolve  the  marriage  as  incestuous. 
After  this  the  order  was  confirmed; 
and,  subsequently,  the  Spiritual  Court 
decreed  the  marriage  incestuous,  and 
void  from  the  beginning  to  all  intents 
and  purposes.  Pauper  was  born  of 
the  supposed  marriage,  before  the 
order,  but  he  was  not  named  in  it,  and  he 
was  unemancipated,  and  had  gained  no 
settlement  when  the  order  was  made. 

Held,  that  the  confirmation  of  the 
order,  under  these  circumstances,  was 
not  conclusive  proof  of  a  derivative 
settlement  of  the  pauper  in  W.,  on  ap- 
peal against  an  order  removing  the 
pauper  to  IV.  after  the  decree  of  the 
Spiritual  Court,  but  that,  on  such  ap- 
peal, W.  might  shew,  by  the  decree, 
that,  since  the  first  order,  the  marriage 
had  become  void  ab  initio,  and  the 
pauper  illegitimate.  Regina  v.  U'ur, 
7G1. 

5.  Discharge  of  former  order,  when 
conclusive,  471.    Post,  XI I.  *j. 

XII.  Appeal  against  order  of  removal. 

1.  Sig- 
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1.  Signature  of  notice  of  appeal,  471. 
Post,  2. 

2.  Signature  of  grounds  of  appeal. 

A  special  case  sent  to  this  Court  from 
sessions,  on  appeal  against  an  order  of 
removal,  stated  that  notice  of  appeal 
was  sent  to  the  respondents,  signed  by 
four  churchwardens  and  four  overseers, 
therein  described  as  the  churchwardens 
and  overseers  of  M. ;  that  afterwards 
a  notice  of  the  grounds  of  appeal  was 
given,  signed  by  two  churchwardens 
and  two  overseers  only,  therein  de- 
scribed as  the  churchwardens  and  over- 
seers of  M. ;  and  that,  on  the  hearing 
of  the  appeal^  the  sessions  over-ruled 
an  objection,  made  by  the  respondents, 
that  the  appellants  were  bound  by  the 
description  first  given  of  the  parish 
officers,  and  could  not  therefore  put  in 
a  notice  signed  by  two  churchwardens 
and  two  overseers.  Held,  that  the  ap- 
pellants were  not  so  bound,  and  that 
from  the  above  statement,  this  Court 
might  infer  that  the  appellants  gave 
evidence  at  the  sessions,  explaining  the 
difference  between  the  notices,  and 
shewing  that  the  latter  was  signed  by 
the  proper  officers. 

On  appeal  against  an  order  of  re- 
moval, grounded  on  a  settlement  by 
I  hiring  and  service,  the  respondents  dis- 
covering that  the  examination  served 
by  them  on  the  appellants  did  not  state 
a  residence  in  the  appellant  parish, 
moved,  at  the  sessions,  to  discharge 
their  own  order,  and  it  was  quashed, 
generally,  with  the  consent  of  the  ap- 
pellants, no  reason,  however,  being 
stated  either  to  the  appellants  or  to  the 
justices.  The  respondents  afterwards 
removed  the  pauper  again  to  the  same 
parish,  no  change  of  circumstances 
having  !  intervened ;  and,  on  appeal, 
contended  that  the  discharge  of  the 
former  order  was  not  conclusive,  the 
merits  not  having  been  in  question. 
Held,  that  the  order  was  conclusive. 

Per  Coleridge  J.  Where  an  order  is 
quashed  merely  because  respondents 
decline  going  into  their  case,  that  is  a 
decision  on  the  merits,  gegina  v. 
Church  Knowle,  471. 

3.  Distinction  between  quashing  for 
want  of  form  and  a  decision  on  the 
merits,  471.    Ante,  2. 

XIII.  Grounds  excluded  because  not 
specified. 


1.  Respondents  not  bound  to  prove 
their  settlement  where  it  is  not  dis- 
puted in  the  grounds  of  appeal,  492. 
Anti,  X.  1. 

2.  Variance  as  to  date. 

An  order  of  removal  to  E.  was 
made  upon  an  examination  stating  a 
hiring  in  181-3  and  a  service  in  E. 
under  such  hiring.  On  appeal,  upon 
the  ground  that  there  was  no  such 
hiring,  the  respondents  proved  a  hiring 
in  1810;  upon  which  the  sessions  re- 
fused to  go  on  with  the  case,  and 
quashed  the  order.  Mandamus  to 
enter  continuances  and  hear  the  appeal 
refused:  1.  Because  the  sessions  had 
in  fact  heard ;  2.  Because  the  variance 
was  material,  under  stat.  4  &  5  W.  4. 
C.  76,.  s.  81. 

Although  it  was  not  alleged  that  the 
appellant  parish  was .  in  fact  misled. 
Ex  parte  Broseley,  423. 

XIV.  Finding  of  sessions. 

1.  What  the  Court  will  intend  from, 
461.  471.    Ante,  II.  1.  XII.  2. 

2.  Effect  of  fraud  when  found  by  ses- 
sions, 858.    Ante,  VIII. 

XV.  Mandamus  to  hear  appeal. 
Refused  when  sessions  have  decided, 

425.    Ante,  XIII.  2. 

XVI.  Special  case,  461.  471.  Ante,!!. 

i.  XII.  2. 

XVII.  Filiation. 

1.  Notice  of  application,  480.  Ante, 
I.  4. 

2.  Powers  of  justices  in  making  orders 
under  the  old  law. 

On  application  by  overseers  for  an 
order  of  filiation,  the  mother  and  W., 
the  reputed  father,  being  both  present, 
two  justices  signed  and  sealed  an  order 
on  the  mother  for  payment  by  her  of 
Is.  6d.  a  week,  and  also  signed  and 
sealed  an  order  on  the  reputed  father 
for  payment  of  the  same  sum.  It  did 
not  appear  which  paper  was  signed  and 
sealed  first.  The  justices  told  W.  that 
he  was  to  pay  Is.  6d.  a  week,  and  de- 
livered both  papers  to  the  overseers, 
directing  them  to  keep  one  (not  saying 
which),  and  to  serve  the  other  on  W. 
They  served  him  with  the  paper  charg- 
ing the  mother.  Being  afterwards 
summoned  before  a  magistrate  for  non- 
payment, he  produced  the  last-men- 
tioned paper,  and  alleged  that  it  was 
invalid  as  to  him.   The  overseers  then 
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gave  him  a  copy  of  the  order  kept  by 
them,  which  they  alleged  to  be  the 
correct  one,  and  again  summoned  him 
for  non-payment;  and,  refusing  to  pay, 
he  was  committed.  On  action  brought 
by  him  against  the  committing  magis- 
trate, and  special  verdict,  stating  the 
above  facts, 

Held  by  Lord  Denman  and  Williams 
Js.,  that,  a  correct  order  being  pro- 
duced before  the  defendant,  and  proper 
steps  having  been  taken  upon  it,  he 
was  bound  to  issue  his  warrant,  without 
entering  into  the  transactions  which 
took  place  when  the  order  was  made, 
and  that  he  was  justified  by  such  order. 

By  Littledale,  Williams,  and  Cole- 
ridge Js.,  that,  assuming  the  order  upon 
the  mother  to  have  been  made  first, 
the  two  justices  might,  at  the  same 
sitting,  make  another  order,  and  declare 
that  to  be  the  one  which  they  meant 
to  enforce;  and  consequently  that  the 
latter  order  was  a  good  justification. 
Wilkins  v.  Hemsworth,  807. 

POOR-RATE. 
Poor,  III. 

POSSESSION. 

1.  By  tenant  holding  over,  within  8  Ann. 
c.  14.  ss.  6,  7.,  110.  Landlord  and 
Tenant,  VI.  2. 

2.  Writ  of,  610.    Ejectment,  V. 

POST-DATING. 

Banker's  cheque,  1 14.  Statute,  XXIII. 
1. 

POWER. 

I.  Of  sale. 

In  a  will,  when  it  gives  the  fee,  656. 
Devise,  I. 

II.  To  impose  rents  for  liberty  of  selling 
in  a  new  market,  when  it  vitiates  the 
removal  from  the  old  market,  95. 
Market,  I. 

PRACTICE. 

First,  on  the  plea  side. 
I.  Affidavits. 

1.  Privity  of  party  using  them,  454. 
Evidence,  XXIV.  1. 


2.  Reading  without  obtaining  copies, 
744.    Reg.  Gen. 

II.  On  motions.  Motion. 

III.  Second  application  for  rule  on  new 
statement  of  facts,  522.  Bail  Court,  11. 

IV.  Re-opening  rules. 

1.  Application  to  be  made  in  the  same 
term,  519.    Bail  Court,  I. 

2.  Rule  made  in  Bail  Court,  519.  Bail 
Court,  I. 

V.  Costs  on  rules. 

Effect  of  scienter,  as  to  costs  on  dis- 
charging a  rule,  522.  Bail  Court,  II. 

VI.  Offices  of  Q.  B. 

Time  of  keeping  open,  184.  Reg.  Gen. 

VII.  Vacation. 

1 .  Certain  extra  fees  discontinued,  288. 
Reg.  Gen. 

2.  Date  and  title  of  rules,  975.  Reg. 
Gen. 

VIII.  Capias  ad  respondendum. 
Indorsement,  605.  Writ. 

IX.  Deposit  in  lieu  of  bail,  522.  Bail 
Court,  II. 

X.  Appearance. 

Proceedings  in  ejectment  before,  14. 
Post,  XIV. 

XI.  On  interpleader  rules,  580.  Statute, 
XXXIX. 

XII.  Plea. 

Delivery  of  plea  and  consent  rule  in 
ejectment,  972.    Reg.  Gen. 

XIII.  Commission  to  examine  witnesses, 
185.    Evidence,  XIII. 

XIV.  Term's  notice  of  proceeding,  when 
required. 

Declaration  in  ejectment  was  served, 
and  a  rule  obtained  for  judgment 
against  the  casual  ejector,  unless  the 
tenant  should  appear  and  plead.  The 
tenant  did  not  appear,  but  a  Judge's 
order  was  obtained  for  delivery  of  par- 
ticulars to  the  defendant;  and  a  like 
order,  by  consent,  that  the  defendant 
should  have  ten  days  to  plead  after 
delivery  of  particulars.  The  lessor  of 
the  plaintiff  took  no  step  for  a  year; 
he  then  delivered  particulars,  and  after 
the  expiration  often  days  signed  judg- 
ment against  the  casual  ejector. 

Held  that,  after  the  year,  the  lessor 
of  the   plaint  ill'  could  not  proceed 

without 
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without  giving  a  term's  notice,  though 
the  tenant  had  not  appeared. 

During  the  year,  the  attorneys  for 
the  lessor  of  the  plaintiff  had  written 
to  the  tenant's  attorney,  inquiring  what 
course  the  tenant  meant  to  take,  and 
threatening  immediate  proceedings  ; 
they  had  also,  in  conversation  with 
the  tenant's  attorney,  stated  the  proofs 
in  support  of  their  client's  title. 

Held,  that  such  intimations  did  not 
dispense  with  the  term's  notice. 

And  that  the  judgment  against  the 
casual  ejector  must  be  set  aside,  but 
not  with  costs,  no  consent  rule  having 
been  entered  into,  and  there  being, 
therefore,  only  a  nominal  plaintiff.  Doe 
dem.  Vernon  v.  Roe,  14. 

XV.  Application  to  stay  proceedings, 
what  does  not  amount  to,  14.  Ante, 
XIV. 

XVI.  Special  jury. 

Rule  for  in  replevin,  973.    Reg.  Gen. 

XVII.  Trial. 

If  the  marshal  enters  a  cause  as 
undefended,  for  the  day  on  which  un- 
defended causes  are  taken,  in  Mid- 
dlesex, the  defendant,  if  he  mean  to 
defend  it,  must  instruct  counsel  to 
appear  on  that  day,  and  state  that  it  is 
defended,  or,  at  any  rate,  must  give 
the  plaintiff  notice  to  that  effect.  In 
default  of  this,  if  the  plaintiff  try  the 
cause  as  undefended,  and  obtain  a  ver- 
dict, the  defendant,  though  upon  affi- 
davit of  merits,  will  'be  allowed  to  set 
the  verdict  aside  only  on  payment  of 
costs.    Bland  v.  Warren,  11. 

XVIII.  Verdict. 

When  plaintiff  is  entitled  to,  generally 
on  set-off  pleaded,  to  several  counts, 
595.  Set-off. 

XIX.  Proceedings  between  trial  and 
judgment. 

1.  Remoulding  rul  e  nisi  for  judgment 
non  obstante  so  as  to  award  a  re- 
pleader, 557.  Master  and  Servant, 
II.  2. 

2,  Setting  aside  verdict  in  a*  cause 
taken  as  undefended,  11.  Ante, 
XVII. 

5.  New  trial.    New  Trial. 

XX.  After  judgment. 

1.  Setting  aside  judgment,  14.  Ante, 
XIV. 


2.  Writ  of  possession,  610.  Eject* 
ment,  V. 

3.  Setting  off  costs,  610.  Ejectment, 

XXI.  In  ejectment.  Ejectment. 

Secondly,  at  the  Crown  side. 

XXII.  On  rules. 

1.  When  absolute  in  the  first  instance 
on  the  ground  of  urgency,  281. 
Mandamus,  VI.  5. 

2.  Inconsistent  rules  cannot  be  dis- 
cussed together,  215.  Municipal 
Corporation,  IV.  8. 

XXIII.  Consolidation. 

Several  quo  warranto  informations 
having  been  filed  on  the  same  grounds, 
for  exercising  the  office  of  alderman  of 
the  same  corporation,  one  was  tried, 
a  verdict  found  for  the  Crown,  and  a 
rule  nisi  granted  for  a  new  trial,  or  to 
enter  a  verdict  for  the  defendant.  A 
rule  nisi  was  then  obtained  for  a  stay 
of  proceedings  in  the  other  informa- 
tions pending  the  above  application. 

The  Court  discharged  the  rule,  the 
prosecutor  undertaking  to  proceed  with 
only  one  other  information  till  further 
order.  But  they  refused  to  direct  that 
either  party  should  be  bound  by  the 
result  of  such  one  proceeding.  Rex 
v.  Cousins,  285. 

XXIV.  Staying  proceedings. 

Till  one  of  several  quo  warranto  in- 
formations is  decided,  285.  Ante, 
XXIII. 

XXV.  Writs. 

Time  between  teste  and  return,  281. 
Mandamus,  VI.  3. 

XXVI.  On  bringing  up  for  judgment. 
Where  a  defendant,  having  pleaded 

guilty  to  an  indictment,  is  brought  up 
for  judgment,  the  counsel  for  the 
Crown  is  to  be  heard  before  the  coun- 
sel for  the  defendant;  and  the  affi- 
davits in  aggravation  are  to  be  read 
before  the  affidavits  in  mitigation.' 

Contra,  where  a  verdict  of  guilty  has 
been  taken,  though  by  consent,  and 
without  evidence. 

Semble,  that  the  rule  is  not  to  be 
varied  where  several  defendants  are 
jointly  indicted,  and  some  suffer  judg- 
ment by  default,  and  others  are  con- 
victed on  verdict.    And  in  such  a  case, 

where 


PRACTICE,  XXVL— XXXI. 


PRISONER,  ln  II.  1029 


where  there  was  no  affidavit  in  aggra- 
vation, but  affidavits  were  offered  in 
mitigation,  the  Court  heard  the  coun- 
sel for  the  defendants  first.  Regina  v. 
Dignam,  593. 

XXVII.  Error,  58.  60.  Error. 

XXVIII.  Supersedeas  by  Court  of  its 
own  proceedings,  281.  Mandamus, 
VI.  3. 

XXIX.  Mandamus.  Mandamus. 

XXX.  Criminal  Information.  Criminal 
Information. 

XXXI.  Costs,  608.  Criminal  Informa- 
tion, II. 

PRESCRIPTION. 

Plea  under  2  &  3  W.  4.  c.  71.,  698.  Plead- 
ing, XIII. 

PRESSURE. 
By  creditor,  869.    Insolvent  Debtor,  II. 

PRESUMPTION. 

I.  Omnia  rite  esse  acta,  713.  909.  Eccle- 
siastical Court,  IX.  3.  Statute,  XXXII. 
1. 

II.  That  Ecclesiastical  Court  will  not 
construe  statute  erroneously,  721. 
Ecclesiastical  Court,  II.  2. 

III.  In  support  of  declaration,  when  re- 
fused, 108.    Bankrupt,  I. 

IV.  From  proof  of  partial  publication, 
223.    Libel,  IV. 

PRINCIPAL  AND  AGENT. 

Agent. 

PRINCIPAL  AND  SURETY. 

I.  Amount  of  damages  recoverable  from 
surety. 

By  agreement  between  plaintiff  and 
S.,  S.  was  to  perform  certain  works 
for  plaintiff  for  a  certain  sum,  and  to 
receive  from  time  to  time  three  fourths 
of  the  cost  of  the  part  completed ;  the 
first  payment  to  be  made  after  one 
eighth  was  performed,  the  remaining 
fourth  part  to  be  paid  one  month  after 
the  whole  was  completed:  if  S.  should 
fail  to  perform  the  work,  plaintilf  might 


employ  others  to  perform  it,  and  de- 
duct the  expense  from  the  sum  payable 
to  S.  Defendant  entered  into  a  bond, 
conditioned  for  performance  of  the 
agreement  by  S. 

S.,  after  performing  part  of  the  works, 
abandoned  the  contract.  Plaintiff,  at 
the  request  of  S.,  and  upon  new  security 
given  by  him,  had  advanced  to  S.,  for 
assisting  him  in  performing  the  works, 
a  sum  exceeding  the  whole  cost  of  the 
works  performed  at  the  time  of  the 
abandonment,  but  less  than  the  whole 
contract  price.  Plaintiff  had  the  works 
completed  at  an  expense  which,  added 
to  the  cost  of  the  part  performed  by 
S.,  was  less  than  the  whole  contract 
price  agreed  on  with  S.,  but  which, 
added  to  the  sum  actually  advanced  to 
S.,  exceeded  that  contract  price. 

Plaintiff  brought  an  action  of  debt 
on  the  bond,  suggesting,  as  a  breach, 
S.'s  non-performance,  and  the  plaintiff's 
loss  thereby.  Defendant  pleaded  non 
est  factum.  Held, 

That  plaintiff  was  entitled  to  no- 
minal damages  only,  the  loss  having 
arisen,  not  from  the  non-performance 
of  .S.'s  contract,  but  from  plaintiff 
having  advanced  more  than  the  con- 
tract required.  Especially  as  the  sum 
advanced  exceeded,  not  only  the  three 
fourths,  but  the  whole  of  the  work 
completed ;  and  as  the  advances  had 
been  made  on  a  fresh  negotiation  with, 
and  security  taken  from,  S. 

Held,  also,  that  this  answer  could 
not  be  pleaded  by  defendant,  but  was 
properly  set  up,  under  non  est  factum, 
to  meet  plaintiff's  evidence  of  damages. 
Warre  v.  Calvert,  145. 

II.  Effect  of  laches  on  the  part  of  obligee* 
145.    Ante,  1. 

III.  Plea  by  surety,  143.    Ante,  I. 

IV.  Evidence  under  non  est  factum,  1 43. 
Ante,  I. 

PRINTED  PAPER. 

pp.  223.  253.  Libel. 

PRISONER. 

I.  Render  in  discharge  of  bail,  261.  Bail, 
III. 

II.  For  contempt  in  equity,  167.  Coit- 
tempt. 

III.  Criminal 
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QUALIFICATION. 


III.  Criminal,  when  entitled  to  his  dis- 
charge under  a  writ  of  error,  58.  60. 
Error. 

PRIVITY. 

Of  party  using  an  affidavit,  to  the  state- 
ments therein,  454.  Evidence,  XXIV. 
1. 

PRIVY  COUNCIL. 

Judicial  committee,  713.  Ecclesiastical 
Court,  IX.  3. 

PROBATE. 

Evidence  of. 

To  prove  the  title  of  a  lessor  of  the 
plaintiff  in  ejectment,  claiming  as  ex- 
ecutor, it  is  sufficient  (without  laying 
ground  for  reception  of  secondary  evi- 
dence) to  produce  minutes  of  the  proof 
of  the  will  and  sealing  of  probate,  in- 
dorsed on  the  will  by  the  surrogate  and 
registrar  of  the  Ecclesiastical  Court ; 
it  being  proved  also  that,  by  the  prac- 
tice of  the  particular  court,  no  other 
record  of  such  grants  is  kept. 

An  exemplification  of  letters  of  ad- 
ministration de  bonis  non,  reciting  the 
former  grant  of  administration,  requires 
to  be  stamped  only  as  an  exemplifica- 
tion of  a  single  proceeding,  under  stat. 
55  G.  3.  c.  184.  sched.  part  II.  tit.  ii. 
Proceedings  in  the  Ecclesiastical  Courts. 

On  motion  in  arrest  of  judgment,  a 
declaration  in  ejectment,  stating  the 
county  in  which  the  lands  lay,  but 
giving  no  further  local  description,  was 
held  sufficient.  Doe  dem.  Basset  v. 
Mew,  240. 

PROCEEDING. 

Term's  notice  when  required,  14.  Prac- 
tice, XIV. 

PROCESS. 

For  contempt  in  equity,  pleaded  to, 
trespass  for  false  imprisonment,  167. 
Contempt. 

PROHIBITION. 

I.  At  what  stage  granted,  721.  Eccle- 
siastical Court,  II.  2. 

II.  Who  may  move  for,  715.  Ecclesias- 
tical Court,  IX.  3. 


III.  On  libel  to  enforce  church-rate,  omit- 
ting the  inhabitants  of  one  of  several 
townships  in  a  parish,  880.  Ecclesias- 
tical Law,  VI. 

IV.  Pleading. 

Amendment  when  refused,  721.  Ec- 
clesiastical Court,  II.  2. 

V.  Costs. 

Of  first  trial,  where  new  trial  is  granted, 
897.  n.    Costs,  I.  5. 

PROMISE. 

Assumpsit. 

PROMISSORY  NOTE. 
Bills  of  Exchange. 

PROPRIETOR. 
Of  lands,  who  is,  1 24.    Compensation,  II. 
1. 

PROSECUTOR. 

Misconduct  of,  277.  Criminal  Information, 
I.  2. 

PROVISIONAL  ASSIGNEE. 

Conveyance  by,  to  creditor  assignee,  909. 
Statute,  XXXII.  1. 

PROVOCATION. 

1.  By  prosecutor,  when  a  ground  for 
refusing  a  criminal  information,  277. 
Criminal  Information,  I.  2. 

2.  Evidence  of,  in  mitigation  ofdamages, 
223.    Libel,  IV. 

PUBLICATION, 
p.  255.    Libel,  IV. 

PUNISHMENT. 

I.  By  hard  labour,  502.    Statute,  XXX. 

II.  By  transportation,   502.  Statute, 
XXX. 

III.  Effect  of  passing  erroneous  sentence, 
58.    Error,  II. 

QUALIFICATION. 

I.  Votes  given  for  disqualified  candidate, 
960.    ^Statute,  XLIV.  2. 

II.  Loss  of,  by  town  councillor,  963.  966. 
Statute,  XLIV.  5.  5. 

QUANTITY. 


QUANTITY. 

QUANTITY. 

I.  Allegation  of,  in  pleading,  1.  845. 
Pleading,  XXIII. 

II.  Traverse  of,  1.    Pleading,  XXIII. 

QUARANTINE. 

When  a  ship  shall  be  understood  as 
having  received  pratique  at  a  port 
where  there  are  no  means  of  formally 
granting  it,  9 1 9.  Charter-Party. 

QUARTER  SESSIONS. 

Sessions. 

QUASHING. 

I.  Order  of  removal  for  form,  471.  Poor, 
XII.  2. 

II.  Return  to  mandamus,  925.  Mandamus, 
V. 

QUEEN'S  BENCH. 
King's  Bench. 

QUO  WARRANTO. 

I.  When  it  lies. 

Against  town  councillor,  on  a  defect  in 
voting-papers,  215.  Municipal 
Corporation,  IV.  8. 

II.  When  the  proper  remedy,  419.  966. 
Mandamus,  II.  2.    Statute,  XLIV.  3. 

III.  When  it  does  not  lie. 

1.  For  want  of  possession  and  user. 

A  quo  warranto  information  will 
not  be  granted  for  merely  claiming 
to  be  a  burgess  of  a  borough,  named 
in  schedule  (A.)  of  stat.  5  &  6  W.  4. 
c.  76.,  the  party  having  a  freedom 
acquired  before  that  act,  and  his 
name  being  on  the  freemen's  roll  kept 
under  s.  5.,  but  not  on  the  burgess  list 
under  s.  15.,  &c,  nor  on  the  list  of 
voters  under  the  Reform  Act,  stat.  2 
W.  4.  c.  45.  S.  46.:  at  least  if  it  docs 
not  appear  that  there  is  any  corporate 
property  in  which  he  could  claim  an 
interest.  Quaere,  whether  such  claim 
would  be  a  ground  for  the  information. 

And  it  makes  no  material  difference 
that  he  has  voted  for  a  member  of  par-' 
liamentas  such  burgess,  his  name  having 
subsequently  been  expunged  from  the 
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list  of  voters,  by  the  revising  barrister. 

JRegina  v.  Pepper,  745. 

2.  Against  freeman  neither  on  burgess 

list  nor  parliamentary  register,  745. 

Ante,  1. 

IV.  Consolidation,  285.  Practice, 
XXIII. 

V.  Stay  of  proceedings  under  7  W.  4.  & 
1  V.  c.  78. 

Who  may  apply,  and  when,  453.  441. 
Statute,  XLV.  2.  4. 

VI.  Costs  under  7  W.  4.  &  1  V.  c.  78. 
s.  20. 

1.  Prosecutor  not  entitled  after  pro- 
ceeding to  judgment,  after  the  passing 
of  the  act,  and  failing,  433.  Statute, 
XLV.  2. 

2.  Prosecutor  not  entitled  to  such  as 
are  incurred  after  the  passing  of  the 
act,  441.    Statute,  XLV.  4. 

RATE. 

I.  Borough-rate.    Poor.  Church-rate. 

II.  Assessment  of,  under  commission  of 
sewers,  on  township  in  gross,  bad,  266. 
Sewers. 

RATEABILITY. 
Poor,  III. 

READMISSION. 
Of  attorneys,  524.    Attorney,  III. 

RECITALS. 
What  they  prove.    Evidence,  XVII. 

RECOGNIZANCE. 

To  keep  the  peace. 
How  estreated. 

Where  a  party  bound  in  recognizance 
to  keep  the  peace,  is  subsequently  con- 
victed at  petty  sessions  of  an  assault, 
and  the  conviction  is  returned  to  the 
quarter  sessions,  the  justices  there  arc" 
not  authorised,  under  stat.  -3  G.  4. 
c.  46.,  to  order  an  estieat  of  the  re- 
cognisance; but  the  proceeding  for 
that  purpose  must  he  in  scire  facias*  as 
before  the  statute. 

And  where  the  quarter  sessions  had 
made  such  order,  this  Court  granted  a 
certiorari  to  bring  it  up  for  the  purpose 
of  its  being  quashed,  licgina  v.  West 
Riding  of  Yorkshire,  585. 

RECORD. 
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RECORD. 

I.  When  the  court  in  error  cannot  send 
it  back,  58.    Error,  II. 

II.  Of  probate,  240.  Probate. 

RECOVERY. 

When  it  bars  equitable  remainders,  636. 
Devise,  I. 

RE-ENTRY. 

After  judgment  in  ejectment,  without 
writ  of  possession,  610.   Ejectment,  V. 

RE-EXAMINATION. 
Of  witnesses.    What  questions  may  be 
put,  627.    Evidence,  XXIV.  2. 

REFERENCE. 

Arbitration. 

REFUSAL. 
To  plead  on  arraignment,  556.  Insanity, 

REGULARITY. 
Presumption  of.    Presumption,  I. 

REGULiE  GENERALES. 
Rules  of  Court. 

REMAINDER. 
Equitable,  how  barred,  636.  Devise,  I. 

REMEDY. 
When  several  may  be  pursued,  426.  Ex- 
ecutor, II. 

REMOVAL. 
I.  Of  poor.  Poor. 
,  II.  Of  market,  95.    Market,  I. 

RENDER. 
In  discharge  of  bail,  what  in  time,  261. 
Pail,  HI. 

RENT.  ' 
I.  When  not  distrainable  for,  on  a  con- 
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ditional  agreement,  54.  Landlord  and 
Tenant,  III. 

II.  When  evidence  is  admissible  of  the 
value  of  part  of  the  hereditaments  out 
of  which  an  entire  rent  is  reserved,  492. 
Poor,  X.  1. 

RENTING  A  TENEMENT. 
Poor,  X. 

RENTS. 

Declaration  by  party  in  receipt  of,  235. 
Evidence,  XXV.  1. 

REPAIR. 

I  Of  churches  and  chapels  erected  under 
church-building  acts,  880.  Eccle- 
siastical Law,  VI. 

II.  State  of  premises  at  the  time  of  demise* 
when  admissible  in  evidence,  136* 
Landlord  and  Tenant,  V. 

III.  Of  ship,  when  incumbent  on  the  as- 
■    sured,  40.    Insurance,  II. 

REPLEADER. 

I.  For  what  defects  awarded. 
Insufficient  confession,  557.  Master 

and  Servant,  II.  2. 

II.  Practice. 

Award  of  repleader  on  rule  nisi  for 
judgment  non  obstante,  557.  Master 
and  Servant,  II.  2. 

REPLEVIN. 

I.  Pleading  in. 

An  avowry  not  shewing  who  was  de- 
fendant's tenant  of  the  locus  in  quo, 
nor  that  the  place  "was  in  lands  or 
tenements  of  which  defendant  was 
seised  as  within  his  fee  or  seigniory,  is 
not  good  under  stat.  21  H.  8.  c.  19. 
s.2. 

An  avowry  stating  that  J.  S,  held 
the  locus  in  quo  as  tenant  to  defendant 
under  a  demise  thereof  by  A.  to  W.,  at 
a  certain  rent,  for  a  term  not  expired, 
J.  S.  being  assignee  of  all  W.'s  estate 
and  interest,  and  that  rent  was  in 
arrear  from  J.  S.,  is  not  good,  by  stat. 
21  II.  8.  c.  19.  s.  2.,  or  stat.  11  G.  2. 
c.  19.  s.  22.,  or  by  the  two  conjointly. 

In  a  declaration  in  replevin,  an  in- 
sufficient 
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sufficient  description  of  the  goods 
taken,  or  of  the  locus  in  quo,  is  cured 
by  the  defendant's  avowing  or  making 
cognisance :  and  it  makes  no  difference 
that  the  plaintiff'  has  demurred  to  the 
avowry  or  cognisance. 

QiKBre,  whether  defendant  in  re- 
plevin may  avow  for  rent  due  from  a 
tenant  described  only  as  "  a  person 
unknown  to  the  defendant?  "  Banks 
v.  Angell,  845. 

II.  Rule  for  special  jury  in,  97-3.  Reg. 
Gen. 

REPLICATION. 

I.  Instead  of  a  new  assignment,  when 
bad,  167.  Contempt. 

II.  De  injuria. 

1.  When  it  may  be  pleaded  in  as- 
sumpsit. 

Assumpsit  by  indorsee  against  ac- 
ceptor of  a  bill  of  exchange.  Plea, 
that  the  bill  was  accepted  for  accom- 
modation of  the  drawer ;  that  after 
the  bills  were  due,  the  drawer  gave 
plaintiff,  and  plainthT  accepted  from 
him,  other  bills  of  exchange,  of  larger 
amount,  and  plaintiff  agreed,  in  con- 
sideration thereof,  to  give  the  drawer 
time,  as  to  the  bills  now  sued  upon,  for 
three  months,  and  until  default  in  pay- 
ment of  the  new  bills :  that  the  new 
bills  were  given  and  received  in  pay- 
ment of  the  bills  now  declared  upon; 
and  that  the  agreement  was  unknown 
to  defendant.  Replication,  de  injuria. 
Demurrer,  on  the  ground  that  the  re- 
plication attempted  to  put  in  issue 
more  than  one  matter  of  defence. 

Meld,  that  the  defendant  having, 
upon  his  own  shewing,  set  up  the  two 
matters  of  defence  in  his  plea,  could 
not  take  this  objection. 

Held  also,  by  Patteson  J.,  that  the 
replication  of  de  injuria  here  was  not 
bad  as  pleaded  to  a  pica  partly  in 
denial,  for  that  the  plea  contained  no 
denial.    Reynolds  v.  Blackburn,  1G1. 

2.  When  not  bad  as  pleaded  to  a  pica 
partly  in  denial,  161.    Ante,  l. 

III.  Of  damages  ultra  in  assumpsit  for 
non-repair,  156.  Landlord  and  Tenant, 
V. 

IV.  Traversing  payment  and  acceptance 
in  satisfaction. 

Vol.  VII. 


When  defendant  in  assumpsit  pleads 
that  he  paid,  and  plaintiff  accepted, 
monies  in  full  satisfaction,  a  replication 
alleging  that  plaintiff  did  not  accept 
the  monies  in  full  satisfaction  puts  the 
payment  as  well  as  the  acceptance  in 
issue.    Ridley  v.  Tindall,  154. 

REPRESENTATION. 

Of  character. 

When  it  cannot  be  given  in  evidence 
unless  in  writing,  86.  Statute, 
XXXIII. 

REPUTATION. 
Evidence,  XXXI. 

REQUEST. 

I.  To  discharge  prisoner,  when  not  tan- 
tamount to  notice  of  his  right  to  be 
discharged,  167.  Contempt. 

II.  Covenant  to  surrender  copyholds  on 
request,  how  far  it  differs  from  a  cove- 
nant to  surrender  absolutely,  70.  Poor, 
IX.  1. 

RESIDENCE. 
What  sufficient  to  confer  settlement  by 
estate,  70.    Poor,  IX.  1. 

RETURN. 
To  mandamus.  Mandamus. 

REVERSIONER. 
Virtually  admitted  by  admittance  of  te- 
nant for  life,  195.    Copyhold,  IV.  2. 

ROAD. 
Way. 

RULE. 

I.  Second  application,  522.  Bail  Court, 
II. 

II.  Remoulding,  557.  Master  and  Ser- 
vant, II.  2. 

III.  Inconsistent,  rules,  215.  Municipal 
Corporation ,  IV.  8. 

IV.  In  Bail  Court,  519.    Bail  Court,  I. 

V.  Date  and  title  in  vacation,  973.  Reg, 

Gen, 

sY  RULES 
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I.  Mich.  4  Ann.  Time  between  teste  and 
return  of  writ  of  mandamus,  281. 
Mandamus,  VI.  5. 

II.  Hil.  2  W.  4.  I.  32  Effect  of  mis- 
nomer of  defendant  after  due  diligence 
on  part  of  plaintiff,  522.    Bail  Court, 

III.  mi.  2  W.  4.  I.  64.  Costs  of  first 
trial  where  a  new  trial  is  granted,  897. 
n.    Costs,  I.  3. 

IV.  Hil.  2  W.  4.  I.  81.  Time  for  render 
in  discharge  of  bail,  from  return  of  sci. 
fa.,  261.    Bail,  III. 

V.  Trin.  7  W.  4. 

1.  Time  during  which  the  offices  shall 
be  kept  open,  184. 

2.  Certain  extra  fees  on  writs  filed, 
searches  made,  &c,  in  vacation,  dis- 
continued, 288. 

VI.  Hil.  1  Vict. 

1 .  Reading  affidavits  without  obtaining 
copies,  744. 

2.  Index  of  affidavits,  744. 

3.  Delivery  of  plea  and  consent  rule 
in  ejectment,  972. 

4.  Justification  of  special  bail,  972. 

5.  Rule  for  special  jury  in  replevin,  973. 

6.  Date  and  title  of  rule  of  court  de- 
livered out  in  vacation,  973. 

ST.  MARYLEBONE. 
p.  773.    Hackney  Carriage. 

ST.  PANCRAS. 
p.  750.    Foundling  Hospital. 

ST.  SAVIOUR'S,  SOUTHWARK. 
p.  925.    Mandamus,  V. 

SALE. 

I.  Power  of.  Power. 

II.  By  intestate,  of  coals  taken  tortiously 
by  him,  426.    Executor,  II. 

III.  See  Vendor  and  Purchaser, 


SALISBURY. 
Local  acts,  471.    Poor,  XII.  2. 


SANITY. 

I.  Of  testator,  313.    Evidence,  XXVIII. 

II.  Of  prisoner,  536.    Insanity,  I. 

SATISFACTION. 

I.  Under  road  act,  124.  Compensation, 
II.  1. 

II.  Pleading. 

1.  In  part,  pleaded  generally  to  several 
counts,  164.    Plea,  III. 

2.  Acceptance  in  satisfaction,  what  put 
in  issue  by  traverse  of,  134.  Repli- 
cation, IV. 

SCANDAL. 
In  affidavit  for  a  criminal  information* 
190.    Criminal  Information,  I.  1 . 

SCHOOLMASTER. 

For  what  misconduct  he  may  discharge  a 
teacher,  557.  Master  and  Servant, 
II.  2. 

SCIENTER. 

I.  Notoriety,  461.  960.  Poor,  II.  1. 
Statute,  XLIV.  2. 

II.  Knowledge  that  the  living  is  void, 
when  immaterial  on  sale  of  advowson, 
289.    Simony,  I. 

III.  Of  mutual  agent,  29.  Shipping,  I.  1. 

IV.  Defendant  in  libel  giving  previous 
libels  by  plaintiff  on  himself  in  evidence 
in  mitigation  of  damages  must  prove  his 
previous  knowledge  of  those  libels,  223. 
Libel,  IV. 

V.  When  not  sufficiently  alleged  by  the 
words  "well  knowing  the  premises,"  40. 
Insurance,  II. 

SCIRE  FACIAS. 

I.  Against  bail. 

"Within  what  time  they  may  render, 
261.   Bail,  III. 

II.  When  necessary. 

1.  To  enable  plaintiff  to  set  off  his 
costs,  610.    Ejectment,  V. 

2.  To  estreat  recognizances,  583.  Re- 
cognizance. 

SEAL. 

Writing  under.  Deed. 

SEA- 


SEAWORTHINESS. 
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SEAWORTHINESS, 
p.  40.    Insurance,  II. 

SECONDARY  EVIDENCE. 
Evidence,  XX.  XXI. 

SECURITY. 

For  payment  of  attorney's  bill,  when 
ordered  to  be  given  up,  524.  Attorney, 


SENTENCE. 

I.  Erroneous,  effect  of,  58.    Error,  II. 

II.  Of  Ecclesiastical  Court,  708.  Con- 
tumace  Capiendo. 

SEQUESTRATION. 
Under  warrant  of  attorney  to  secure 
payment  of  annuity,  898.  Annuity. 

SERVANT. 

Master  and  Servant. 

SESSIONS. 

I.  Quarter  sessions. 

1.  Estreat  of  recognizances  at,  583. 
Recognizance. 

2.  Next  practicable,  461.    Poor,  II.  1. 

3.  Improper  rejection  of  evidence,  how 
rectified,  27.    Post,  5. 

4.  Finding  of,  461.  471.    Poor,  II.  1. 
XII.  2. 

5.  Special  case. 

On  appeal  against  a  conviction  for  a 
trespass,  under  stat.  1  &  2  W.  4.  c.  52. 
s.  50.,  the  appellant  admitted  the  tres- 
pass, and  offered  only  evidence  that  the 
property  in  the  land  was  not  as  laid  in 
the  conviction.  The  sessions  having 
rejected  the  evidence,  and  confirmed 
the  conviction,  without  stating  a  case, 
this  Court  refused  to  call  upon  them 
by  mandamus  to  hear  the  case,  since 
the  mistake,  if  any,  was  one  of  law, 
which  this  Court  could  not  enter  into, 
the  appeal  having  in  fact  been  heard, 
and  no  case  sent  up.  In  re  Pratt,  27. 

6.  Certiorari,  417.  Statute,  XLIV.  1 1 . 

II.  Petty  sessions. 

1.  Power  to  vary  order  at  same  sittings, 
807.    Poor,  XVII.  2. 


2.  Recognizances  entered  into  at,  583. 
Recognizance. 

SET-OFF. 

I.  Plea  of. 

Not  divisible  when  pleaded  to  several 
counts. 

Where  a  cause  and  matters  in  dif- 
ference are  referred  at  nisi  prius,  a 
motion  to  set  aside  the  award  may  be 
made  after  the  first  four  days  of  the 
term  following  the  delivery  of  such 
award,  although  the  arbitrator  finds 
that  neither  party  has  any  claim  upon 
the  other  as  to  any  matters  in  dif- 
ference. 

A  plea  of  set-off  to  several  counts  is 
not  divisible;  and  the  plaintiff  is 
entitled  to  a  verdict  generally,  unless 
the  defendant  proves  a  set-off  equalling 
the  whole  of  the  plaintiff's  aggregate 
demand. 

Where,  therefore,  to  a  declaration 
for  goods  sold  and  money  paid,  and  on 
an  account  stated,  the  defendant  pleaded 
non  assumpsit  and  a  set-off,  and,  the 
cause  being  referred,  the  arbitrator 
ordered  a  verdict  to  be  entered  for  the 
plaintiff  on  both  issues,  except  as  to 
the  count  for  money  paid,  and,  so 
far  as  the  issues  applied  to  that  count, 
for  the  defendant  on  both,  the  Court 
held  the  award  bad  in  this  respect. 
Moore  v.  Butlin,  595. 

II.  Of  costs  on  an  old  judgment,  610. 
Ejectment,  V. 

SETTING  ASIDE. 

I.  Award,  595.  Set-off,  I. 

II.  Verdict  in  cause  taken  as  undefended, 
11.    Practice,^]  11. 

III.  Judgment  against  casual  ejector,  14. 
Practice,  XIV. 

IV.  Writ  of  possession,  610.  Ejectment, 
V. 

SETTLEMENT. 

I.  Of  poor.  Poor. 

II.  Of  an  account. 

Whether  it  means  the  same  as  payment, 
80.    Tender,  I. 

SEWERS. 

Assessment  how  lo  he  charged. 

3  Y  2  Under 
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Under  stat.  25  H.  8.  c.  5.  s.  5.,  and 
a  commission  framed  according  to  it, 
a  sewer's  rate  assessed  in  gross  on  a 
township  at  large  is  bad,  though  laid 
only  for  defraying  the  expenses  of  the 
commission,  and  though  the  rate  has 
been,  in  previous  instances,  so  assessed 
and  submitted  to  by  the  township  in 
question.  Emmerson  v.  Saltmarshe, 
266. 

SHERIFF. 

I.  When  entitled  to  notice  of  prisoner 
for  contempt's  right  to  be  discharged, 
167.  Contempt. 

If.  What  he  may  do  in  executing  a  fi.  fa. 

1.  Trespass  for  breaking  and  spoiling 
a  lock,  bolt,  and  staple  appertaining  and 
fixed  to  the  outer  door  of  plaintiff's 
dwelling -house,and  wherewith  the  same 
was  fastened.  Plea,  that  a  fi.  fa.  issued 
against  plaintiff,  and  was  delivered  to 
defendant,  being  sheriff,  by  virtue 
whereof  defendant,  then  lawfully  being 
in  a  room  of  the  dwelling-houseoceupied 
by  D.  as  tenant  to  plaintiff,  peaceably 
enteredinto  the  residue  of  the  dwelling- 
house  through  the  door  communicating 
between  the  room  and  the  residue,  the 
same  being  then  open,  to  take  in  exe- 
cution plaintiff's  goods  then  in  the 
dwelling-house,  and  did  take  them ; 
and  because  the  outer  door  was  shut 
and  fastened  with  the  lock,  bolt,  and 
staple,  so  that  defendant  could  not 
carry  away  the  goods  or  execute  the 
writ  without  opening  the  outer  door, 
nor  open  the  door  without  breaking 
the  lock,  Sec,  and  because  neither 
plaintiffnor  any  other  on  his  behalf  was 
in  the  dwelling-house,  so  that  defendant 
could  request  plaintiff  or  such  other  to 
open  the  outer  door,  defendant,  for  the 
purposes  aforesaid,  did  open  the  outer 
door,  and,  in  so  doing,  did  necessarily 
break,  &c,  the  locks,  &c,  doing  no 
unnecessary  damage. 

Held,  on  demurrer,  that  the  plea  was 
good,  though  it  was  not  shewn  how  the 
defendant  entered  into  the  house,  nor 
who  fastened  the  outer  door ;  and  that 
it  sufficiently  appeared  that  there  was 
no  other  way  of  getting  out. 

2.  Where  the  declaration  complained 
of  breaking  and  opening  divers  doors  of 
plaintiff's  dwelling-house,'and  breaking 
to  pieces  their  locks,  &c,  and  the 
plaintiff  then  new  assigned  that  he 


brought  his  action  for  defendant's  break- 
ing the  outer  door  of  the  house;  and 
then  new  assigned  again  that  he  brought 
his  action  for  defendant's  breaking, 
&c,  the  locks,  &c,  belonging  to  the 
outer  door,  and  wherewith  it  was 
fastened:  Held,  that  the  second  new 
assignment  was  not  bad,  inasmuch  as, 
under  the  complaint  of  breaking  the 
outer  door,  plaintiff  mightgive  evidence 
of  breaking  the  locks,  &c. ;  and  that 
the  second  new  assignment,  and  the 
plea  to  it,  raised  the  question,  whether 
the  sheriff  under  the  circumstances  in 
the  plea,  might  break  open  the  outer 
door,  as  if  the  declaration  had  been 
merely  for  breaking  the  lock,  &c,  of 
the  outer  door.  Pugh  v.  Griffith,  827. 

III.  Relief  of,  on  interpleader  rule,  where 
the  execution  creditor  does  not  appear, 
580.    Statute,  XXXIX. 

IV.  Certain  extra  fees  in  vacation  discon- 
tinued, 288.    Reg.  Gen. 

V.  Misconduct  of. 

When  he  is  not  a  trespasser  ab  initio 
on  an  unlawful  detainer,  167.  Con- 
tempt. 

VI.  Pleading. 

Form  of  action  against  for  wrongful 
detainer  after  lawful  imprisonment, 
167.  Contempt. 

SHEW  OF  HANDS. 

Election. 

SHIPPING. 
I.  Bill  of  lading. 

1.  When  not  conclusive  against  the 
shipowner. 

Declaration,  in  assumpsit,  stated  that 
defendants  W.  and  N.  were  owners  of 
a  ship ;  that,  in  consideration  that 
plaintiff  at  their  request  shipped  goods 
on  board  to  be  delivered  to  him,  W, 
and  N.  promised  to  deliver:  breach, 
non-delivery.  2V.  pleaded  separately, 
and  traversed  the  shipment.  On  the 
trial,  plaintiff  produced  a  bill  of  lading, 
signed  by  the  captain  of  the  ship, 
transmitted  to  plaintiff  by  W.,  stating 
•  the  goods  to  be  shipped  by  W.,  to  be 
delivered  to  plaintiff  or  his  assigns. 
Proof  also  was  given  to  shew  that 
plaintiff  held  the  bill  for  value.  W. 
was  the  managing  owner. 

Held, 
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Held,  that  N.  might  produce  evi- 
dence that  the  goods  were  not  shipped 
in  fact,  aud  was  not  estopped  by  the 
bill  of  lading,  supposing  such  estoppel 
to  exist  in  general,  inasmuch  as  the 
plaintiff  could  support  his  issue  only 
by  making  W.  his  agent,  and  if  W.  was 
so,  the  plaintiff  was  cognisant,  through 
him,  of  the  fact. 

Quaere,  whether,  generally,  a  bill  of 
lading  be  conclusive  evidence  of  the 
shipment,  as  against  the  shipowner, 
in  favour  of  a  holder  of  the  bill  for 
value.  Semble,  per  Littledale  J.,  that 
it  is  not.  Berkley  v.  Watling,  23. 
2.  Different  position  of  consignee  and 

indorsee,  29.    Ante,  1. 

II.  Evidence  of  shipment,  29.    Ante,  1. 

III.  Seaworthiness,  40.    Insurance,  II. 

IV.  Quarantine. 

Receiving  pratique,   919.  Charter- 
Party. 

V.  Charter-party.  Charter-Party. 

VI.  Navigation  of  the  river  Thames. 

To  what  vessels  the  London  bye-laws 
extend. 

Stat.  7  &  8  G.  4.  c.  lxxv.  (local  and 
personal, public),empowering  the  Court 
of  Mayor  and  Aldermen  of  London  to 
make  bye-laws  for  regulating  "  the 
boats,  vessels,  and  other  craft,  to  be 
rowed  or  worked"  between  Windsor 
and  Yantlet  Creek,  extends  to  steam- 
boats. And, 

The  master  of  a  Gravcscnd  and 
London  steam-boat  of  187  tons  was 
held  liable  to  the  penalty  imposed  by 
such  bye-law,  for  navigating  at  a  speed 
forbidden  by  it.  Tisdell  v.  Combe, 
788. 

SIGNATURE. 

I.  To  notice  of  appeal,  when  conclusive, 
471.    Poor,  XII.  2. 

II.  Of  application  in  bastardy,  480.  Poor, 
I.  4. 

SIMONY. 

I.  Sale  of  advowson  alter  avoidance  by 
accepting  a  living. 

Plaintiff,  being  incumbent  of  the 
living  of  C,  which  was  under  the  an- 
nual value  of  8/.,  accepted  the  living  of 
O.y  with  cure  of  souls.  Afterwards,  the 
patron  of  C.  sold  the  advowson  to  L. ; 


and  L.  presented  a  clerk,  who  was  in- 
stituted and  inducted,  and  subscribed 
the  Articles. 

Held,  that  the  living,  as  against  the 
patron,  was  void  by  plaintiff's  accept- 
ance of  0.,  and  disannexed  from  the 
advowson  ;  that,  consequently,  it  did 
not  pass  by  the  sale;  that  Z/.'s  pre- 
sentee was  not  incumbent;  and  that 
plaintiff,  not  having  been  ousted  de 
facto,  might  sue  for  the  tithes. 

And  that  it  made  no  difference,  as 
to  this,  whether  the  patron  of  C.  or 
his  vendee  knew  or  did  not  know  of 
plaintiff's  acceptance  of  O. 

By  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of 
K.  B.    Alston  v.  Atlay,  289. 

II.  Effect  of  want  of  notice,  289.  Ante, 
I. 

SITE. 

Of  market,  95.  Market. 

SLANDER. 
Libel. 

SOLICITOR. 
Attorney. 

SPECIAL  BAIL. 
Bail. 

SPECIAL  CASE. 
Sessions,  I.  5.    Poor,  II.  1.  XII.  2. 

SPECIAL  JURY. 
Jury. 

SPIRITUAL  COURT. 
Ecclesiastical  Court. 

STAMP  OFFICE  COPY, 
p.  225.    Libel,  IV. 

STAMPS. 

I.  Commissioners  of. 

Authority  with  respect  to  hackney 

carriages,  775.    Hackney  Carriage'. 

II.  Statute  relating  to.    Statute.  Will. 
XXIII. 
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III.  Want  of. 

1.  Objection  when  to  be  taken,  114/ 
116.  Evidence,  IV.  2.  Statute f 
XXIII.  1. 

2,  On  a  banker's  cheque,  need  not  be 
pleaded,  114.    Statute,  XXIII.  1. 

IV.  On  particular  instruments. 

J.  I.  O.  U.,  116.    Evidence,  IV.  2. 

2.  Lease  or  agreement,  451.  Landlord 
and  Tenant,  I.  1 . 

3.  Lease  not  otherwise  charged,  492. 
Poor,  it.  1. 

4.  Letters  of  administration  reciting  a 
former  grant,  240.  Probate. 

STATUTE. 
First  :  Generally. 

I.  Construction.    Construction,  II. 

II.  Incorporation  of  provisions  of  one 
statute  in  another,  114.  Post,  XXIII. 
1. 

III.  How  an  act  affects  rights  acquired 
shortly  before  the  passing  of  the  act, 
with  notice  of  the  probable  intention 
of  the  legislature,  139.  Post,  XLIV.  7. 

Secondly  :  Decisions  on  public  and 
general  statutes. 

IV.  4  Ed.  1.  stat.  1.  (Extenta  manerii.) 
When  an  ancient  survey  is  not  suffi- 
ciently shewn  to  have  been  authorised 
by,  617.    Evidence,  XVIII.  2. 

V.  21  H.  8.  c.  19.  (Avowries.) 

Sec.  2.  Avowry  by  lord  without 
naming  his  tenant  must  allege  l.i.q. 
to  be  within  his  fee  or  seigniory,  84-3. 
Replevin,  I. 

VI.  23  H.  8.  c.  5.  (Sewers.) 

Sec.  3.  Rate  assessed  in  gross  on  a 
township,  bad,  266,  Sewers. 

VII.  5  Eliz.  c.  4.  (Apprentices.) 

Sees.  31.  41.  Effect  of  fraudulently 
antedating  indentures,  858.  Poor, 
VIII. 

VIII.  15  Eliz.  c.20.  (Ecclesiastical  livings.) 
Warrant  of  attorney  to  secure  annuity, 

when  not  void,  898.    Annuity,  I. 

IX.  3  Jac.  1.  c.  7.  (Attornies.) 

Sec.  1.  Delivery  of  bill  before  com- 
mencing action,  when  not  required, 
956.    Attorney,  VII.  1. 

X.  29  C.  2.  c.  3.  (Frauds.) 

Sec.  4.  Contract  for  an  interest  in 
lands. 


Declaration  stated  that  defendant 
wished  plaintiff  to  hire  of  her  a  house, 
and  furniture  for  the  same,  at  the  rent 
of  &c. ;  and  thereupon,  in  consideration 
that  plaintiff  would  take  possession  of 
the  said  house  partly  furnished,  and 
would,  if  complete  furniture  were  sent 
into  the  said  house  by  defendant  in  a 
reasonable  time,  become  tenant  to  de- 
fendant of  the  said  house,  with  all  the 
said  furniture,  at  the  aforesaid  rent, 
and  pay  the  same  quarterly,  from  a 
certain  day,  to  wit  &c,  defendant  pro- 
mised plaintiff  to  send  into  the  said 
house,  within  a  reasonable  time  after 
plaintiff's  taking  possession,  all  the  fur- 
niture necessary,  &c. 

Held,  that  the  defendant's  agreement 
to  send  in  furniture  was  an  inseparable 
part  of  a  contract  for  an  interest  in 
lands,  and  therefore  came  within  stat. 
29  Car.  2.  c.  3.  s.  4.,  which,  in  the  case 
of  such  contract,  requires  the  agree- 
ment, or  a  memorandum  thereof,  to  be 
in  writing.    Mechelen  v.  Wallace,  49. 

XI.  9  &  10  W.  3.  c.  15.  (Arbitration.) 
Sec.  1.  Under  what  agreement  to  refer 

the  submission  may  be  made  a  rule 
of  court,  602.    Arbitration,  I. 

XII.  5  Ann.  c.  56.    (Punishment  by  hard 
labour.) 

Fees  for  certificate,  502.    Post,  XXX. 

XIII.  8  Ann.  c.  14.    (Security  of  rents.) 
Sees.  6,  7.    Distress  on  goods  of  tenant 

holding  over.  What  is  not  a  suffi- 
cient possession,  110.  Landlord  and 
Tenant,  VI.  2. 

XIV.  2  G.  2.  c.  23.  (Attornies.) 

1.  Sec.  7.  Want  of  admission  of  plain- 
tiff attorney,  not  available  under  the 
general  issue,  956.    Attorney,  VII.  1. 

2.  Sec.  23.  Omission  to  deliver  bill 
not  available  under  the  general  issue, 
83.    Attorney,  VII.  2. 

XV.  11  (?.  2.  c.  19.     (Landlord  and 
tenant.) 

Sec.  22.  Avowry  bad  for  shewing 
title  in  a  stranger  without  connect- 
ing the  defendant  therewith,  843. 
Replevin,  I. 

XVI.  13  (?.  2.  c.  29.    (Foundling  hos- 
pital.) 

p.  750.    Foundling  Hospital,  I. 

XVII.  17  G.  2.  c.  58.  (Poor.) 

Sec. 
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Sec.  4.  What  are  the  next  practicable 
sessions  for  appeal  against  overseers' 
accounts,  461.    Poor,  II.  1. 

XVIII.  51  G.  3.  c.  25.  (Stamps.) 

Sec.  1 9.  The  provision  that  unstamped 
drafts,  &c.,  shall  not  be  given  in  evi- 
dence is  incorporated  in  stat.  55 
G.  3.  c.  184.,  114.    Post,  XXIII.  1. 

XIX.  55  G.  3.  c.  15.  (St.  Marylebone 
vestry.) 

p.  773.    Hackney  Carriage. 

XX.  37  G.5.  c.  90.  (Attorney's  certifi- 
cate.) 

Sees.  26.  31.  Effect  of  practising 
without  being  readmitted  after  ne- 
glect to  take  out  certificate,  524. 
Attorney,  III. 

XXI.  38  G.  3.  c.  78.  (Newspapers.) 
Sees.  11.  17.  Evidence  of  publication, 

when  available,  223.    Libel,  IV. 

XXII.  39  &  40  G.  5.  c.  94.  (Custody 
of  insane  persons  charged  with  of- 
fences.) 

Sec.  2.  Practice  on  refusal  to  plead, 
536.    Insanity,  I. 

XXIII.  55  G.  5.  c.  184.  (Stamps.) 

1.  Sec.  8.  Incorporation  of  provisions 
in  former  acts. 

The  enactment  of  stat.  31  Cr.  3.  c.  25. 
s.  19.,  that  no  bill,  draft,  or  order,  &c, 
shall  be  given  in  evidence  or  available 
in  law  unless  the  paper  be  lawfully 
stamped,  is  incorporated  in  stat.  55 
G.  3.  c.  184.,  by  sect.  8. 

In  an  action  on  a  banker's  cheque, 
the  objection  that  it  was  post-dated 
and  not  properly  stamped  ought  not 
to  be  specially  pleaded. 

Where  a  document  produced  on  a 
trial  would,  from  some  defect,  be  inad- 
missible if  objected  to,  the  practice  in 
general  is,  that  if  such  document  has 
been  put  in  and  read,  the  objection 
cannot  afterwards  be  taken.  But 
where  the  defect  requires  extrinsic  evi- 
dence to  shew  it,  as  where  a  cheque 
has  been  post-dated,  the  instrument  is 
to  be  read,  and  the  ground  of  objection 
afterwards  proved  as  part  of  the  de- 
fendant's case.    Field  v.  JVaods,  114. 

2.  Sched.  part  I.  Lease  not  other- 
wise charged, '192.    Poor,  X,  l. 

3.  Sched.  part  II.  tit.  ii.  Proceedings 
in  the  ecclesiastical  courts.  What 
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stamp  required  on  letters  of  adminis- 
tration reciting  a  former  grant,  240. 
Probate. 

XXIV.  55  G.  3.  c.  192.     (Devise  of 
copyholds.) 

Surrender  to  the  use  of  will,  when  not 
essential,  195.    Copyhold,  IV.  2. 

XXV.  58  G.  3.  c.  45.    (Church  building.) 

1.  Mandamus  to  enforce  repayment  of 
loans,  458.    Pleading,  IX.  1. 

2.  Liability  to  repair,  880.  Eccle- 
siastical Law,  VI. 

XXVI.  58  G.  3.  c.  69.  (Vestries.) 

Sec.  3.  Scale  of  voting.  Shew  of 
hands  not  a  necessary  preliminary  to 
a  poll,  254.    Mandamus,  I.  1. 

XXVII.  59  G.  3.  c.  134.  (Church  build- 
ing.) 

pp.  458.  880.    Ante,  XXV. 

XXVIII.  3  G.  4.  c.  46.    (Estreated  re- 
cognizances.) 

When  the  statute  does  not  alter  the 
mode  of  proceeding  to  estreat  recog- 
nizances, 583.  Recognizance. 

XXIX.  5  G.  4.  c.  72.     (Church  build- 

Sec.  20.  Liability  to  repair,  880.  Ec- 
clesiastical Law,  VI. 

XXX.  5  G.  4.  c.  84.  (Transportation.) 
Sec.  21.    Fee  to  clerk  of  court. 

By  stat.  5  G.  4.  c.  84.  s.  21.,  in  the 
case  of  convicts  sentenced  to  trans 
portation,  or  convicted  of  capital  of- 
fences and  pardoned  on  condition  of 
beinjr  transported,  the  clerk  of  the 
court  in  which  the  offender  is  convicted 
is  to  be  paid  by  the  treasurer  of  the 
county,  &c,  "  the  same  fee  as  hath 
been  usually  paid,  and  he  is  lawfully 
entitled  to  receive,  for  every  order  of 
transportation."  Held, 

1.  That  the  clerk  of  every  such  court 
is  entitled  to  receive  such  Ices  as  can 
be  proved  (o  have  been  usual  iv  in  tact 
paid  to  the  clerk  of  that  particular 
court  lor  such  order. 

2.  That,  where  the  Ices  had  been 
paid,  without  variation  as  to  amount, 
as  long  as  could  be  recollected  down 
to  the  time  of  a  particular  clerk,  and 
to  him  for  the  first  four  years  after  he 
entered  upon  the  office,  hut  not  for 
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the  residue  of  the  term  (forty-five 
years)  during  which  he  held  it,  this 
could  not  of  itself  so  interrupt  the 
course  of  usual  payment,  as  to  prevent 
a  mandamus  issuing  to  the  treasurer  to 
pay  the  fees  to  the  successor  of  such 
clerk. 

Although  previous  statutes  had  pro- 
vided for  the  payment,  by  the  treasurer 
to  the  clerk,  of  the  same  fee  as  had 
been  usually  paid,  or  the  clerk  was  en- 
titled to;  and  although,  still  earlier, 
and  down  to  the  latest  receipt  of  the 
fees  in  the  particular  court,  they  had 
been  paid,  not  by  the  treasurer,  but  by 
the  contractors  for  transportation. 

Punishment  by  hard  labour  was  first 
introduced  by  stat.  5  Ann.  c.  6. ;  since 
that  time  several  statutes  have  provided 
for  it,  both  by  original  sentence  and  by 
way  of  commutation.  Some  of  these 
statutes,  which  expired  in  1802,  pro- 
vided that  the  clerk  of  the  court  should 
give  a  certificate,  for  which  he  should 
receive  the  same  fee  as  was  usually 
paid  on  orders  of  transportation.  Since 
1802,  the  clerk  of  the  court  of  gaol 
delivery  of  Newgate  had  continued  to 
give  the  certificates,  and,  down  to  1 805, 
he  had  received  the  fees  for  them. 
Held,  that  he  was  not  now  entitled  to 
receive  any  fees,  the  statutory  enact- 
ment having  expired,  and  no  usage  exist- 
ing, inasmuch  as  the  act  of  giving  certifi- 
cates had  been  originally  performed 
under  statute.    Begina  v.  Baker,  502. 

XXXI.  6  G.  4.  c.  57.     (Settlement  of 
Poor.) 

Sec.  1.  Settlement  by  renting  a  tene- 
ment under  parol  demise  of  here- 
ditaments partly  incorporeal,  the 
rent  of  the  land  being  above  10/., 
492.    Poor,  X.  1. 

XXXII.  7  G.  4.   c.  57.  (Insolvent 
debtors.) 

1.  Sec.  19.  Form  of  assignment  by 
provisional  assignee  to  creditor  as- 
signee. 

Under  stat.  7  G.4.  c.57.  s.19.,  an 
assignment  by  the  provisional  assignee 
to  the  creditor  assignee  is  valid  if  it 
pursue,  mutatis  mutandis,  the  form  an- 
nexed to  the  act  for  the  conveyance 
by  the  insolvent  to  the  provisional  as- 
signee, under  sect.  11. 

And  this  independently  of  stat.  11 
G.  4.  &  1  W.  4.  c.  38.  s.  7.,  passed  sub- 


sequently to  the  execution  of  the  as- 
signment. 

Supposing  it  necessary  to  resort  to 
the  later  statute,  qncere,  whether  evi- 
dence, sufficient  to  go  to  a  jury,  of  the 
conveyance  having  been  made  "  in 
obedience  to  any  order"  of  the  Insol- 
vent Debtors'  Court,  be  given  by  pro- 
ducing a  copy  of  the  counterpart, 
sealed  with  the  seal  of  that  court,  and 
certified  by  the  provisional  assignee, 
such  counterpart  reciting  that  the  con- 
veyance is  made  by  order  of  the  Court? 

Semble,  per  Lord  Denman  C.  J.,  Lit- 
tledale,  and  Williams  J s.,  that  it  is  not ; 
per  Coleridge  J.,  that  it  is.  Doe  dem. 
Broughton  v.  Storey,  909. 
2.  Sec.  32.  Assignment  after  com- 
mencement of  imprisonment,  when 
void,  869.    Insolvent  Debtor,  II. 

XXXIII.  9  G.  4.  c.  14.    (Written  me- 
morandum.) 

Sec.  6.    Representation  of  character. 

jB.,  a  trader,  being  in  bad  circum- 
stances, and  indebted  to  defendant, 
asked  plaintiff  for  a  supply  of  goods  on 
credit,  and  referred  him  to  defendant 
as  to  her  character.  Defendant  had 
dealt  with  B.  some  time,  to  the  amount 
of  several  hundreds  of  pounds,  but  B. 
had  latterly  fallen  into  arrear  in  pay- 
ments, and  defendant  had  consequently 
ceased  supplying  her  with  goods,  but 
had  gone  on  again  upon  her  under- 
taking to  discharge  her  arrears  at  a 
certain  sum  per  week.  Plaintiff  en- 
quired of  defendant's  shopman  as  to 
B.'s  credit,  and  defendant,  on  reference 
made  to  him  by  the  shopman,  said 
that  he  might  give  her  a  fair  character. 
The  shopman  thereupon  made  a  verbal 
representation  to  plaintiff,  in  conse- 
-  quence  of  which  he  trusted  B.  with 
goods.  B.  never  paid  for  them,  but 
sold  them,  and  paid  the  proceeds  to 
defendant,  in  discharge  of  her  debts  to 
him.  Plaintiff  brought  an  action  for 
money  had  and  received  against  de- 
fendant for  the  amount  so  paid. 

Quaere,  whether,  in  such  an  action, 
stat.  9  G.  4.  c.  14.  s.6.  would  have 
precluded  plaintiff  from  giving  evidence 
of  the  unwritten  representation,  if  it 
had  formed  part  of  a  fraudulent  trans- 
action, the  other  circumstances  of 
which  were  proved  by  evidence  inde- 
pendent of  such  representation.  But 
(assuming  that  the  effect  of  the  evidence 

here 
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here  would  have  been  to  shew  a  de- 
ceitful representation,  knowingly  sanc- 
tioned by  the  defendant), 

Held,  that  evidence  of  such  repre- 
sentation could  not  be  admitted,  the 
only  proof  of  fraud  in  the  defendant 
being  the  representation  itself.  Haslock 
v.  Fergusson,  86. 

XXXIV.  U  G.  4.  &  1  W.  4.  c.36.  (Con- 
tempts in  equity.) 

Sec.  1 5.  rule  5.  Defendant  in  custody 
for  not  answering,  his  right  to  be 
discharged,  167.  Contempt 

XXXV.  11  G.4.  &  lW.4.  c.38.  (In- 
solvent debtors.) 

Sec.  7.  Evidence  that  a  conveyance 
by  provisional  assignee  was  by  order 
of  the  Court,  909.  Ante,  XXXII.  1. 

XXXVI.  1  W.4.  c.21.  Prohibition  and 
mandamus. 

1.  Sec.  1.  Costs  of  first  trial  of  pro- 
hibition, where  a  new  trial  is  granted, 
897.  n.    Costs,!.  3. 

2.  Sec.  6.  Costs  of  mandamus,  925. 
Mandamus,  V. 

XXXVII.  l  &  2  W.  4.  c.  22.  (Hackney 
carriages.) 

Sec.  30.  Appointment  of  stands,  773. 
Hackney  Carriage. 

XXXVIII.  1  &  2W.  4.  c.  32.  (Game.) 
Sec.  30.  Evidence  in  defence  on  charge 

of  trespass,  27.    Sessions,  I.  5. 

XXXIX.  1  &  2  W.  4.  c.  58.  (Inter- 
pleader.) 

Sec.  6.    Relief  of  sheriff  as  against 

execution  creditor. 

Goods,  being  seized  by  the  sheriff 
under  a  fi.  fa.,  were  claimed  adversely 
to  the  execution  creditor.  On  an  in- 
terpleader rule  obtained  by  the  sheriff 
under  stat.  1  &  2  W.  4.  c.  58.  s.  6., 
the  claimant  and  the  sheriff  appeared, 
but  not  the  execution  creditor.  The 
claimant  supported  his  title  by  affidavit. 

The  Court  refused  to  order  generally 
that  the  execution  creditor  should  be 
barred  of  his  demand;  but  made  a  rule 
that  the  sheriff  should  withdraw  from 
possession,  and  the  execution  creditor 
take  no  proceedings  against  him  in  re- 
spect of  the  goods  now  claimed.  J)o/>/c 
v.  Cummins,  580. 

XL.  2  &  3  W.  4.  c.  45.  (Parliamentary 
reform.) 
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Sec.  46.  Franchise  of  freeman  not  on 
the  list  of  voters,  745.  Quo  War- 
ranto, III.  1. 

XLI.  2  &  3  W.  4.  c.  71.  (Prescription.) 
Sees.  1.  4,  5.    Periods  with  reference 
to  which  uninterrupted  user  shall  be 
pleaded,  698.    Pleading,  XIII. 

XLII.  3  &  4  W.4.  c.  42.  (Amendment 
of  the  law.) 

Sec.  2.  Action  against  administrator 
for  injury  to  real  property  by  the 
intestate,  426.    Executor,  II. 

XLIII.  4&5W.4.C.  76.  (Poor.) 

1.  Sec.  57.  Effect  of  husband's  lia- 
bility to  maintain  wife's  bastard,  819. 
Poor,  V. 

2.  Sec.  71.  Removal  of  bastard  to 
mother's  maiden  settlement,  not- 
withstanding her  subsequent  mar- 
riage, 819.    Poor,  V. 

3.  Sec.  73.  Majority  of  officers  to 
sign  notice  of  application  in  bastardy, 
480.    Poor,  I.  4. 

4.  Sec.  81.  Examination.  Variance 
in  date  of  hiring  and  service,  fatal, 
423.  •  Poor,  XIII.  2. 

5.  Sec.  81.  Respondent  not  put  to 
prove  his  settlement,  if  it  is  not  dis- 
puted in  the  grounds  of  appeal,  492. 
Poor,  X.  1. 

XLIV.  5  &  6  W.4.  c.76.  (Municipal 
corporations.) 

1.  Sec.  5.  Having  name  on  freemen's 
roll,  when  not  sufficient  user  of 
franchise  to  support  quo  warranto, 
745.    Quo  Warranto,  III.  1. 

2.  Sees.  5  7.  43.     Election  of  coun- 
cillors.. Notice  of  disqualification. 
At  an  election  of  councillors  under 

stat.  5  &  6  W.  4.  c.  76.,  if  there  be  a 
disqualification  rendering  any  peron  in- 
eligible, notice  of  it  should  properly  be 
given  at  the  time  of  election. 

Qua? re,  whether,  in  default  of  such 
notice,  where  the  party  is  disqualified 
by  being  an  assessor,  ami  it  appears 
that  the  electors  must  have  known  of 
his  being  so,  votes  given  for  him  are 
thrown  away,  by  the  operation  of  stat. 
7  W.  4.  &  1  Vict.  c.  78.  s.  15.  ?  Jugina 
v.  Hioms,  960. 

3.  Sees.  47.  5'1.  Mode  of  ascertaining 
vacancy  of  office  of  councillor. 

\\  here  a  town  councillor,  elected 
under  stat.  5  &  6  W.  4.  c.  76.,  has, 

during 
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during  his  term  of  office,  been  put  out 
of  the  burgess  roll  by  the  overseers  for 
alleged  non-payment  of  rates,  but  con- 
tinued to  exercise  the  office,  the  Court 
will  not,  on  affidavit  of  those  facts,  and 
of  the  alleged  default,  issue  a  man- 
damus to  the  mayor,  or  alderman  of 
the  ward,  to  proceed  to  a  new  election. 
The  vacancy  must  be  first  ascertained 
by  judgment  on  a  quo  warranto  in- 
formation.   Regina  v.  Phippen,  966. 

4.  Sees.  50.  51.  Acceptance  of  office. 
Office  of  town  councillor,  when  full, 
215.    Municipal  Corporation,  IV.  8. 

5.  Sec.  52.  Election  of  councillors. 
Vacancy  by  bankruptcy. 

At  an  election  of  councillors  for  a 
ward,  under  stat.  5  &  6  W.  4.  c.  76., 
there  was  one  vacancy  only,  by  rota- 
tion. A  councillor  had  also  become 
disqualified,  under  sect.  52.,  by  bank- 
ruptcy, but  the  council  had  omitted  to 
notify  the  vacancy.  Two  days  before 
the  commencement  of  the  poll,  the 
mayor,  with  the  consent  of  the  alder- 
men and  assessors  of  all  the  wards, 
gave  a  notice  (purporting  to  be  pub- 
lished with  such  consent)  of  the  polling- 
places,  and  stated  also  in  such  notice 
that  the  burgesses  were  required  to 
elect  two  councillors  for  the  above 
ward.  A  majority  of  the  burgesses 
gave  votes  for  two  candidates  jointly, 
others  voted  for  a  third  candidate 
singly. 

Held,that  the  single  candidate,having 
the  only  available  votes,  was  elected ; 
and  that  the  notice,  being  given  with- 
out authority  as  to  electing  two  coun- 
cillors, did  not  prevent  the  double 
votes  from  being  thrown  away.  Regina 
v.  Leeds  {Mayor,  $c),  963. 

6.  Mandamus  does  not  lie  to  admit 
town  councillor  when  the  office  is 
full,  419.    Mandamus.  II.  2. 

7.  Sec.  66.  Compensation. 

The  town  clerk  of  a  borough  dying, 
one  of  the  capital  burgesses  vacated 
that  office,  and  was  appointed  town 
clerk,  nine  days  before  the  passing  of 
the  Municipal  Corporation  Act*  5&6 
W.  4.  c.  76.  On  January  1st  he  was 
removed.  He  applied  to  the  town 
council  for  compensation,  and  they  re- 
fused to  grant  any.  He  then  appealed, 
under  sect.  66.  of  the  act,  to  the  Lords 
of  the  Treasury,  who  decided  that  he 
was  entitled  to  no  compensation. 


Quaere,  whether  the  Lords  of  the 
Treasury  have  jurisdiction,  under  stat. 
66.,  where  the  town  council  has  refused 
any  compensation.  But, 

Held  that,  under  the  circumstances, 
none  but  a  nominal  compensation  was 
to  be  expected;  and  that,  in  such  a 
case,  the  Court  would  not  grant  a 
mandamus  to  the  corporation  to  assess 
compensation. 

Quaere,  whether  this  Court  can  re- 
view a  decision  of  the  Lords  of  the 
Treasury  under  sect.  66.  of  the  act,  if 
made  within  their  jurisdiction.  Ex 
parte  Lee,  139. 

8.  Sec.  66.  Who  is  a  borough  officer 
entitled  to  compensation. 

A  local  act  empowered  the  mayor, 
bailiffs,  and  burgesses  of  a  borough  to 
appoint,  and  also  from  time  to  time  to 
displace  and  remove,  a  collector  of  quay 
and  harbour  duties,  which  were  to  be 
paid  to  the  mayor,  bailiffs,  burgesses, 
and  commonalty,  under  the  act,  for 
goods  exported  and  imported,  &c. ; 
they  were  also  enabled  to  allow  such 
collector  a  salary  out  of  the  duties. 
The  act  recited  that  the  mayor,  bailiffs, 
burgesses,  and  commonalty  had,  time 
out  of  mind,  received  and  managed 
such  duties  as  trustees;  and  it  prohi- 
bited their  being  applied  to  any  pur- 
pose but  those  of  the  quay  and  harbour, 
&c.  The  fund  arising  from  such  duties 
had,  in  fact, always  been  kept  distinct; 
and  the  corporation  had  exercised  no 
control  over  it,  except  for  the  purposes 
of  the  local  act.  E.  was  appointed 
collector,  at  a  salary,  under  that  act. 

After  the  passing  of  stat.  5  &  6  W.4. 
c.  76.,  the  council,  elected  for  the 
borough,  continued  the  office  of  col- 
lector, but  appointed  another  person 
in  place  of  E. 

Held,  that  E.  was  not  entitled  to 
compensation  by  stat.  5&  6  W.4.  c.76. 
s.  66.,  as  a  person  removed  from  his 
office  under  the  provisions  of  that  act. 

Quaere,  whether,  before  his  removal, 
he  was  an  officer  of  the  borough,  within 
the  meaning  of  s.66.?  Regina  v.  Poole, 
730. 

9.  Sec.  66.  Assistant  to  borough 
officer,  when  not  entitled  to  com- 
pensation. 

By  a  resolution  of  the  corporation 
of  Rath,  a  person  was  directed  to  at- 
tend upon  and  assist  the  chamberlain 

of 
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of  the  city  in  the  various  business  of 
his  office,  under  the  direction  of  the 
committee  for  inspecting  the  chamber- 
lain's accounts.  The  appointment  was 
during  good  behaviour,  at  an  annual 
salary,  payable  quarterly.  The  person 
so  appointed  retiring,  H.  was,  in  1810, 
requested  by  the  then  chamberlain  to 
accept  the  office  of  assistant  chamber- 
lain ;  and  the  corporation,  in  common 
hall,  on  the  chamberlain's  statement 
that  he  wanted  a  person  in  place  of 
the  late  assistant,  resolved  (but  the 
resolution  was  not  communicated  to 
H.)  that  the  chamberlain  should  be 
authorised  to  employ  such  fit  and  pro- 
per person  to  assist  him  in  his  said 
office  as  he  should  think  proper.  The 
chamberlain  told  H.  that  he  was  ap- 
pointed, and  H.  entered  upon  the 
duties.  A  new  chamberlain  being 
afterwards  appointed,  the  corporation, 
by  a  resolution  in  common  hall,  re- 
solved that  H.  should  be  recommended 
to  the  new  chamberlain  as  his  assistant; 
and  he  was  continued  in  that  employ- 
ment. On  the  passing  of  stat.  5  &  6 
W.  4.  c.  76.,  a  new  town  council  was 
appointed,  and  a  committee  named  by 
them  recommended  that  the  office  of 
assistant  chamberlain  should  be  dis- 
continued, which  was  accordingly 
done. 

Held,  that  the  employment  of  as- 
sistant chamberlain  under  these  cir- 
cumstances was  not  an  office  for  which 
compensation  could  be  claimed  under 
stat.  5  &  6  W,  4.  c  7.  s.  66.  Ex  parte 
Harvey,  739.  ; 

10.  Sec.  92.    Notice  of  appeal  against 
borough  rate. 

Notice  of  appeal  against  a  borough 
rate,  under  stat.  5  &  6  W.  4.  c.  76. 
s.  92.,  must  be  given  to  the  town  clerk 
of  the  borough.  And,  though  the  bo- 
rough be  a  county  of  itself,  having 
quarter  sessions,  a  recorder,  and  a  clerk 
of  the  peace,  under  sect.  105.,  notice  to 
such  clerk  of  the  peace  is  not  neces- 
sary. Regina  v.  Carmarthen  (Re- 
corder), 756. 

11.  Sec.  132.  Certiorari. 

Sect.  132.  of  stat.  $&  6  W.  4.  c,  76. 
takes  away  certiorari  in  the  case  of  an 
order  of  borough  sessions  quashing  an 
appeal  against  a  rate  (in  the  nature  of, 
a  county  rati')  made  under  sect.  92, 
Regina  v.  Rippon  (Justices),  417. 


XLV.    7W.4.&IV,  c.  78.  (Municipal 
corporations.) 

1.  Sees.  1.  20.    Proceedings  already 
commenced,  how  discontinued. 
Before  the  passing  of  stat.  7  W.  4.  & 

1  Vict.  c.  78.,  a  rule  nisi  was  obtained 
I  for  a  quo  warranto  information  against 
a  party  elected  assessor  of  Carnarvon, 
since  25th  December  1835,  on  the 
ground  that  the  party  presiding  at  the 
election  as  mayor  had  no  title. 

After  the  passing  of  the  act,  the 
defendant  not  having  paid  the  costs  of 
the  proceeding  up  to  that  time,  the 
Court  made  the  rule  absolute. 

Sect.  1 .  of  stat.  7  W.  4.  &  1  Vict, 
c.  78.,  which  cures  certain  defects  in 
municipal  elections,  is  subject,  so  far  as 
relates  to  proceedings  commenced  be- 
fore the  passing  of  the  act,  to  sect.  20., 
which  provides  for  the  discontinuance 
of  such  proceedings  only  on  payment 
of  costs.    Regina  v.  Jones,  430. 

2.  Sec.  2.  What  defective  proceedings 
cured. 

A  defect  in  the  first  election  of 
aldermen  for  a  borough,  under  stat. 
5  &  6  W.4.  c.76.,  by  reason  of  which 
(as  is  alleged)  the  proper  number  was 
not  elected,  is  cured  by  stat.  7  W.  4.  & 
1  Vict.  C.78.S.2. 

Where  a  defect  of  title  has  been  so 
cured  after  proceedings  in  quo  war- 
ranto commenced,  such  proceedings  are 
not  actually  discontinued  by  virtue  of 
sect.  20. ;  but  a  right  immediately  ac- 
crues to  apply  for  a  discontinuance,  on 
payment  of  costs  by  defendant  to  pro- 
secutor. Either  party  may  make  the 
application. 

And  it  is  too  late  to  apply  if  the 
proceedings  have  been  allowed,  after 
the  passing  of  the  act,  to  go  on  to  a 
decision,  as  a  judgment  of  the  Court  on 
demurrer.  Regina  v.  Roberts,  \Y.  L.  433. 

5.  Sec.  15.    Ineligibility  of  assessor  to 
be  councillor,  960.    ]  lute,  XLIV.  2. 

4.  Sec.  20.     Discontinuance  on  pay- 
ment of  COSt<. 

If  a  quo  warranto  information  has 
been  filed  on  account  of  a  detect  of 
title,  which  is  afterwards  cured  by  stat. 
7  Jfr. 4.  &  1  Vict.  e.  TS.,  and  the  pro- 
secutor docs  not  apply  for  a  discon- 
tinuance immediately  on  the  passing  of 
the  act,  and  further  costs  are  after- 
wards incurred,  the  Court,  on  a  SUD- 

sequent 
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sequent  application  (before  the  case  is 
finally  decided),  will  allow  him  to  dis- 
continue, but  with  costs  only  down  to 
the  passing  of  the  act. 

Although  the  reason  of  the  delay 
was,  that  the  question,  whether  or  not 
the  act  made  the  title  good,  was  de- 
pending in  another  case  which  would 
govern  the  present,  and  the  prosecutor 
applied  as  soon  as  possible  after  that 
case  was  decided. 

On  motion  by  prosecutor,  as  above, 
for  a  discontinuance,  the  Court  refused 
to  allow  him  costs  of  the  application. 
Regina  v.  Roberts,  441. 

Thitidly  :  Local  acts. 

XL  VI.  Leeds  and  Liverpool  canal,  671. 
Poor,  III.  2. 

XL  VII.  Metropolitan  paving.  Seizure 
of  hackney  carriages,  773.  Hackney 
Carriage. 

XL VIII.  St.  Saviour's,  Southward,  chap- 
lains, 925.    Mandamus ,  V. 

XLIX.  Thames  watermen.  Speed  of 
vessels,  788.    Shipping,  VI. 

L.  Wakefield  church,  882.  n. 

LI.  Wortley  and  Pudsey  road,  124.  Com- 
pensation, II.  1 . 

STATUTE  OF  FRAUDS. 
Statute,  X. 

STAY  OF  PROCEEDINGS. 

I.  By  statute,  430.  433.  441.  Statute, 
XLV.  1.  2.  4. 

II.  In  the  nature  of  a  consolidation,  285. 
Practice,  XXIII. 

STEAM-BOATS, 
p.  788.    Shipping,  VI. 

STOCK. 

In  what  names  it  may  be  invested,  798. 
Covenant,  I. 

SUBMISSION. 
To  arbitration.  Arbitration. 

SUBSCRIBING  WITNESS, 
p.  783.    Evidence,  XVI. 


SUCCESSOR. 

When  not  prejudiced  by  non-user  of  pre- 
decessor, 502.    Statute,  XXX. 

SURRENDER. 
Of  copyhold.  Copyhold. 

SURVEY. 
Ancient,  6 1 7.    Evidence,  XVIII.  2. 

TENANT. 

Landlord  and  Tenant. 

TENANT  FOR  LIFE. 

I.  Admittance  of,  operates  as  admission 
of  reversioner,  195.    Copyhold,  IV.  2. 

II.  How  affected  by  devise  to  him  of 
reversion  in  fee,  195.  Copyhold,  IV.  2 

TENDER. 

I.  Conditional  or  unconditional. 

Tender,  as  follows.  Defendant's 
agent  told  plaintiff  that  he  had  called 
to  tender  8/.  in  settlement  of  defendant's 
account;  plaintiff  answered  that  he 
would  take  nothing  less  than  the  bill, 
which  defendant's  agent  produced  at 
the  time,  amounting  to  19/. 

Held,  that  the  question  whether  this 
tender  was  conditional  or  unconditional 
was  proper  to  be  left  to  the  jury. 
Eckstein  v.  Reynolds,  80. 

II.  Of  compensation,  124.  Compensation, 
II.  1. 

TENEMENT. 
Settlement  by  renting,  492._  Poor,  X.  1. 

TERM. 

Outstanding,  when  it  cannot  be  set  up, 
157.    Estoppel,  VIII.  2. 

TERM'S  NOTICE. 
Practice,  XIV. 

TESTATOR. 

Devise.    Evidence,  XXVIII. 

THAMES. 


THAMES. 
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THAMES. 
Bye-law  regulating  the  speed  of  vessels, 
788.   Shipping,  VI. 

TIME. 

I.  Of  motion  to  set  aside  award,  595. 
Set-off,  I. 

II.  Of  appeal,  461.    Poor,  II.  1. 

III.  Of  applying  to  discontinue  proceed- 
ings in  quo  warranto,  under  7  W.  4.  & 
1  V.  c.  8.,  441.    Statute,  XLV.  4. 

IV.  Between  teste  and  return  of  writ, 
281.    Mandamus,  VI.  5. 

V.  For  render  in  discharge  of  bail,  261. 
Bail,  III. 

VI.  In  pleading.    Pleading,  XXII. 

VII.  Time  policy,  40.    Insurance,  II. 

VIII.  Given  to  drawer  of  accommodation 
bill,  161.    Replication,  II.  1. 

IX.  What  a  fatal  variance  in  pauper's  ex- 
amination, 423.    Poor,  XIII.  2. 

X.  What  interruption  does  not  cause  fees 
to  cease  to  be  usual  fees,  502.  Statute, 
XXX. 

TITHES. 

When  recoverable  by  incumbent  after 
avoidance,  till  ouster,  289.   Simony,  I. 

TITLE. 

I.  Of  party  pleading,  845.  Pleading,  XV. 

II.  Of  third  party,  1 57.  Estoppel,  VIII. 
2. 

III.  Of  rule  in  vacation,  975.  Reg.  Gen. 

TORT. 

Of  intestate,  administrator  how  far  liable, 
426.    Executor,  II. 


TOWN  CLERK. 

I.  Notice  to,  756.   Statute,  XLIV.  10. 

II.  Claim  for  compensation,  159.  Statute, 
XLIV.  7. 


TOWN  COUNCIL. 
Municipal  Corporation,  IV.  VII. 

TOWNSHIP. 

I.  Exemption  of  one  of  several  from  re- 
pair of  parish  church,  880.  Ecclesias- 
tical Law,  VI. 

II.  General  assessment  to  sewers  rate,  bad, 
266.  Sewers,!. 

TRADE. 

Custom  of,  ill  pleaded,  1.  Pleading, 
XXIII.  2. 

TRANSPORTATION. 

I.  Erroneous  sentence  of,  58.    Error,  II. 

II.  Fee  to  clerk  of  court,  502.  Statute, 
XXX. 

TRAVERSE. 

I.  De  injuria  in  assumpsit,  161.  Repli- 
cation, II.  1. 

II.  Of  quantity,  I.    Pleading,  XXIII.  2. 

III.  Of  acceptance  in  satisfaction,  what 
it  puts  in  issue,  154.  Replication, 
IV. 

TREASURY,  LORDS  OF. 
p.  159.    Statute,  XLIV.  7. 

TRESPASS. 

I.  Whether  Ecclesiastical  Court  can  sen- 
tence to  perform  penance  in  minister's 
house,  708.    Contumace  Capiendo. 

II.  Ab  initio. 

When  sheriff  is  not  a  trespasser  ab 
initio  by  detaining  a  prisoner  after 
expiration  of  liability,  167.  Con- 
tcmpt. 

III.  In  particular  cases. 

1.  Against  administrator  for  injury  to 
real  property  by  intestate,  426.  Ex- 
ccntor,  II. 

2.  Against  sheriff  lor  breaking  the 
outer  door,  S27.  Sheriff,  II. 

IV.  When  it  will  not  lie. 

i .  For  compensation  to  owner  of  lands, 
121.    Compensation,  II.  1. 

2.  Against 
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:.  2.  Against  sheriff  for  not  discharging 
defendant  in  equity  in  custody  for 
not  answering,  167.  Contempt. 

V.  Pleading. 

1.  New  assignment  when  necessary, 
167.  Contempt. 

2.  In  trespass  against  sheriff  for  break- 
ing outer  door,  827.    Sheriff,  II. 

TRIAL. 

I.  Of  undefended  causes,  11.  Practice, 
XVII. 

II.  Objections  when  to  be  taken,  114. 
116.  Evidence,  IV.  2.  Statute, 
XXIII.  1. 

TRUSTEE. 

I.  His  estate. 

1.  Under  a  devise  to  him  till  A  attains 
a  given  age,  636.    Devise,  I. 

2.  Under  a  devise  to  him  with  power 
to  sell,  636.    Devise,  I. 

3.  Under  a  will  directing  him  to  pay 
an  annuity  charged,  636.    Devise,  I. 

II.  Pleading  by,  458.    Pleading,  IX.  1. 

TRUSTS. 

I.  For  benefit  of  creditors,  effect  of  as  to 
settlement  by  estate,  70.    Poor,  IX.  1. 

II.  When  they  need  not  be  pleaded  with 
particularity,  458.    Pleading,  IX.  1  j  g 

TURNPIKE  ROAD. 

Construction  of  compensation  clauses, 
124.    Compensation,  II.  1. 

UNDEFENDED  CAUSE.  . 
p.  11.   Practice,  XVII. 

UNION, 
p.  480.    Poor,  I.  4. 

UNSEAWORTHINESS, 
p.  40.    Insurance,  II. 

USAGE. 

I.  Does  not  establish  an  illegal  mode  of 
assessing  sewers  rate,  266.    Sewers.  4 

II.  Of  trade.  Custom. 

III.  Usual  fees  on  transportation,  502. 
Statute,  XXX. 


IV.  What  not  an  interruption,  502. 
Statute,  XXX. 


USE  AND  OCCUPATION, 
p.  451.    Landlord  and  Tenant,  I.  1. 

USER. 

I.  How  pleaded  under  Prescription  Act, 
698.    Pleading,  XIII. 

II.  Of  franchise,  745.  Quo  Warranto, 
III.  1. 

VACANCY. 

In  town  council,  419.  963.  966.  Man- 
damus, II.  2.    Statute,  XLIV.  3.  5. 

VACATION. 

I.  Certain  extra  fees  discontinued,  288* 
Beg.  Gen. 

II.  Date  and  title  of  rules  in,  973.  Beg. 
Gen. 

VALUE. 

I.  At  which  real  property  combined  with 
machinery  is  to  be  rated,  951.  Poor, 
III.  1, 

II.  How  measured  under  exemption 
clauses  in  canal  acts,  671 .  Poor,  III.  2. 

VARIANCE. 

I.  Between  affidavit  of  debt  and  indorse- 
ment on  capias,  605.    Writ,  II. 

II.  In  examination  of  pauper,  423.  Poor, 

xiii:  2. 

III.  Between  duplicate  orders  of  main- 
tenance, 807.    Poor,  XVII.  2. 


VENDOR  AND  PURCHASER. 

I.  Estoppel  of  persons  claiming  under 
vendor,  157.    Estoppel,  VIII.  2. 

II.  Sale  of  advowson  after  incumbent's 
acceptance  of  another  benefice,  289. 
Simony,  I. 

VERDICT. 

I.  By  consent. 

In  criminal   cases,    593,  Practice, 
XXVI. 

II.  Plaintiff 


VERDICT,  II.— VI. 

II.  Plaintiff  when  entitled  to  generally, 
on  set-off  pleaded  to  several  counts,  1 1. 
Practice,  XVII. 

III.  Setting  aside, -11.    Practice,  XVII. 

IV.  Judgment  non  obstante,  409.  Per- 
ambulation;, I. 

V.  Intendment  after,  880.  Ecclesiastical 
Law,  VI. 

VI.  In  criminal  cases. 

Different  effect  in  practice  from  plea  of 
guilty,  593.  Practice,  XXVI. 

VESTRY. 

Mode  of  conducting  elections  at,  254. 
Mandamus,  I.  1. 

VICAR. 

His  corporate  capacity,  798.  Covenant,  I. 
VOID. 

I.  Void  consideration,  108.   Bankrupt,  I. 

II.  Distinction  betweeen  "  voidable,"  and 
"  void  as  to  a  particular  person,"  289. 
Simony,  I. 

VOLUNTARY  CONVEYANCE, 
p.  869.    Insolvent  Debtor,  II. 

VOTING. 

Election. 

WAGES. 

When  not  recoverable  under  a  count  in 
indebitatus  assumpsit  for  work  and 
labour,  544.  Master  and  Servant,  II.  3. 

WAIVER. 

I.  Of  remedy  must  be  alleged  when  it 
forms  part  of  the  consideration,  108. 
Bankrupt,  I. 

II.  Of  tort,  426.    Executor,  II. 

WARRANT. 

Appointing  assistant  overseer,  461 .  Poor, 
II.  1. 

WARRANT  OF  ATTORNEY. 
To  secure  annuity. 

When  not  void  as  a  charge  on  an 
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ecclesiastical  benefice,  898.  Annuity, 


WARRANTY. 

Of  seaworthiness,  implied,  40.  Insurance, 
II. 

WASTE. 

Permissive,  how  alleged  in  declaration. 
On  a  declaration  alleging  that  de- 
fendant, being  tenant  to  plaintiff,  cut 
down  and  destroyed  trees  on  the  pre- 
mises, "  and  otherwise  used  the  said  pre- 
mises" "  in  so  untenant-like  and  impro- 
per a  manner,"  that  they  became  and 
were,  and  are,  dilapidated,  and  in  bad 
and  untenantable  condition,  the  plain- 
tiff cannot  recover  for  permissive  waste. 
Martin  v.  Gilliam,  540. 

WAY. 

I.  Obstruction  by  hackney  carriages, 
773.  Hackney  Carriage, 

II.  What  declarations  of  former  occu- 
piers are  not  evidence  on  a  question 
whether  a  way  be  public  or  private, 
550.    Evidence,  XXV.  2; 

"  .  "  WIFE. 

Baron  and  Feme. 

WILL. 

I.  Competency  of  testator,  313.  Evi- 
dence, XXVIII. 

II.  Of  copyholds,  195.    Copyhold,  IV.  2. 

III.  Construction.  Devise. 

IV.  Probate.  Probate. 

WITNESS. 

I.  Commission  to  examine,  185.  Evi- 
dence, XIII. 

II.  Subscribing,  783.    Evidence,  XVI. 

III.  Competency.    Evidence,  III. 

IV.  Cross-examination,  when  dispensed 
with,  536.    Insanity,  I. 

V.  Re-examination,  627.  Evidence, 
XXIV.  2. 

WOMEN. 
Baron  and  Feme. 

WORK 
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WORK  AND  LABOUR, 
p.  544.    Master  and  Servant,  II.  3. 

WRIT. 

I.  Time  between  teste  and  return,  281. 
Mandamus,  VI.  5. 

II.  Capias  ad  respondendum. 
Effect  of  erroneous  indorsement. 

A  defendant  having  been  arrested  on 
a  writ  indorsed  for  1 79/.  by  affidavit, 
and  having  given  a  bail-bond  for  that 
amount,  the  affidavit  of  debt  being  only 
for  175/.,  the  Court  ordered  the  bail- 
bond  to  be  delivered  up  to  be  cancelled 


WRITING. 

on  an  appearance  being  entered. 
Cook  v.  Cooper,  605. 

III.  Fi.  fa.,  827.    Sheriff,  II. 

IV.  Of  possession,  610.  Ejectment,1^. 

V.  Contumace    capiendo.  Contumace 
Capiendo. 

WRITING. 

When  necessary,  49.  86.    Statute,  X. 
XXXIII. 

YEARLY  HIRING. 

Master  and  Servant. 


END  OF  THE  SEVENTH  VOLUME. 
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